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TO 


THE RIGHT HONOURABLE 

JOHN, LORD ELDON, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 


Sfc. Sfc. Sfc. 


My Lord, 


THE terms in which your Lordship has 
been pleased to express your acceptance of the Dedication 
of these Volumes, demand my particular acknowledgments. 

My acknowledgments, as a member of the profession 
of the law, are also in an especial manner . due to your 
Lordship, when it is considered that those parts of this 
Treatise which stand upon the firmest ground of principle 
and science, are drawn from your Lordship’s judgments. 
Without borrowing largely from that fund, I could never 
have fulfilled my engagements with the Public ; or, perhaps it 
would be more correct to say, that if the vast and multifarious 
mass of former doctrines on the subject of Wills had not 
been reduced to some elementary consistency by the Cases 
decided within these last ten years in the Court of Chancery, 

I could never have ventured upon the undertaking 
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DEDICATION. 


{fader these circumstances a Dedicatiol^of*iKe following 
Wori^to your Lordship lias, I trust, enou^ti in it of propriety 
to defend it from the imputation of presumption. 

It is with the sincerest gratitude, therefore, that I beg 
to, approach your Lordship with tliis tribute of professional 
industry, and to request that you will receive it as a testi- 
mony of the profound respect with which I am 

My Lord, 

Your Lordship’s much obliged. 

And obedient humble Servant, 

WILLIAM ROBERTS. 


Lincoln's Inn, 
Hilary Vacation , 1815 . 



CONTENTS 


OF 

THE FIRST VOLUME. 


Table of the Cases 
Statutes appended 
cited 


PAGE. 

V 

xix 

ibid. 


section CHAPTER I. 

OF MAKING AND PUBLISHING WILLS. 
I. Progress of the haw ~ . ■ . 

II. Testamentary Capacity 

III. Estates by Custom . . . 

IV. Estates pur outer vie . . . 

V. Powers to be executed by Will 

VI. Wills charging Lands 

VII. Attendant Terms 

VIII. Things affixed to the Freehold 

IX. Mortgages .... 

X. Election in Equity 

XI. Signature and Subscription 

XII. Formality of Publication . » 

XIII. Wills , interrupted and resumed 

XIV. Qualification of Witnesses . • 

XV. Time and manner of making the Attestation 

XVI. Evidence of the Attestation . . • 

' a 2 * 


1 

24 

36 

46 

60 

60 

81 

88 

92 

96 

106 

ISO 

123 

130 

143 

157 



CONTENTS. 


s 


11 


SECTION 

XVII. Personally 
. xvi iV Charitable Uses . . 

XIX. Appointment of Guardians by Will 
XX. Statute of fraudulent Devises 


CHAPTER II. 

REVOCATION OF WILLS 

I. Construction of sect. 6, of the Statute of Frauds 
IT. Methods of revocation . . : 

III. Inconsistent dispositions 

IV. Imperfect acts and instruments 

V. Acts procured to be done by fraud or compulsion 

VI. Subsequent conveyances 

VII. Of subsequent dealings with the estate in equity 

VIII. The doctrine of relation 

IX. Mortgages , Sj c. 

X. Partition 

Xia I , eases .... 

XII. Cancelling ... 

XI II. Alteration and erasure 

XIV. Mistake ... 

XV. Accident and surprise 

XVI. Of the revocation of Wills made under powers 

XVII. Subsequent marriage and children 
XVIII. Effect of a woman's marriage upon her Will 

XIX. Of the revocation of Wills of personal estate 

XX. Satisfaction in equity 


CHAPTER III. 


REPUBLICATION OF WILLS 

I. The doctrine of early decisions 

II. Of the republication by codicil 

III. Of the republication of Wills of personal estate 


PAGE 
16 8 
18.5 
205 
214 


221 

225 

229 

240 

247 

251 

268 

279 

293 

299 

307 

321 

331 

336 

340 

343 

347 

371 

375 

386 


393 

400 

410 



CONTENTS. 


in 


CHAPTER IV. 

SECTION PAGE 

OF THE IMPORT OF WORDS AND PHRASES 

I. As to moveable things . . ' *■ 414 

II. As to immoveable things - . . 440 

III. Estate, hereditaments, inheritance, property, effects, 465 

IV. When the whole estate passes . * . 483 

V. By what words an estate tail passes . . 513 

VL By what words an estate for life only will pass 561 

VII. What words create a joint-tenancy, and what a tenancy in 

common in a Will . . : • 583 




A 


TABLE OF THE CASES 

cited in These volumes. 


A. 

Abbott®. Abbott Vol. 11.41, note 

®. Massie 24, note (10) 

Abney ®. Miller I. 247, note, 
309—314, 411 
Acberley v. Vernon 

400-406, II. 128 
Adams ®. Lingard 162, 163 

Addis ®. Clement 

442, 443, II. 14 
Addy ®. Grix 114, .119 

Ailesbury (Lord’s) case 

140, note 

Alanson ®. ClithenT 624, note 
Alexander ®. Clayton 160, 161 
Allen ®. Dundas II. 61, 63, 78 
Allsouls’ Coll. ®. Coddrington 

1.417 

Altham (Ld.) ®. Anglesea (Earl 
of) II. 33, note 

Altham’scase 17, note 

Ames w. Harmer » 1. 241, note 
Amesbury v. Brown 5 11 

Andrews ®. Emmet 63 note 

— ®. Partington 

II. 249, note 
Ancaster ®. Mayer I. 78 

Anderson ®. Dawson 35, note 


Andtew ®. Southouse 

Vol. I. 488, 495 
Anonymous cases 107, 127 

Anstey v. Dowsing 136 

Arthur v. Bokenham 263, 266 
Ashburnbam v. Bradshaw 339 

* t. Macguire 428 

Ashton v. Ashton 426 

Aston®. Aston II. 241, note 
Atherton ®. Pye I. 556, 558 
Atkinson ®. Baker 58, note 

®. Hutchinson 

550, note, 562, note, 566, note 
Attorney-General®. Andrews 38 

c. Bamfield 488 

®. Barnes 

. 40, 126 - 

— — * «. Bowles 

201, 209 

— ®. Caldwell 200 

-- - c. Crispin 

II. 249, note 

®. Downing 

1.403 

Gill 539 

®. Graves 

81, note, 19| 

■■ ■ ®.. Heart well 

408, note 



TABLE OP CASES. 


vi 

« 

Attorney-General v. Herrick 
Vol. I. 189 

— — — u. Hyde 

199, 201 

■ ■ — t). Johnson 199 

— Lloyd 

338, 339 

— — -a.liondontCity) I 

190 i 

— — ■ — ■■■■■■ —— v . Meyrick 

95, note, 194 
— v . Oglander 

190 

• v . Oxford 

(Bishop of) - 199 

—— ■». Parnther 32 

— v. Parsons 202 

— - v. Robins 

II. 114 

— - ■ ■ - — v. Sparks 

I. 199 

— Sutton 

523, note, 524, note, 526, 527 
— v . Syderfin 

I. 189 

— v. Vigor 

261, note, (7) 262, note, 280, 
281, note 

— v. Weymouth 

193, 194 

■ — - v. Whitely 

190, note 

— — » — v . Whorwood 

202 

1 ■ 1 — v . Williams 

199, note 

— ■ v. Winchelsea 


(Earl of) 190, 200 

Avelyn v. Ward 427 

B. 

Bacon v. Bacon II. 146 

Hill - 1.571 

Baddeley v. Leppingwell 495 
Bagshaw v. Spencer 580, 581 

Bagwell v . Dry 334, note 

Bailey v. Ekens - 217 

Bailis v . Gale 469, 508 


Baldwin v. Carver II. 249, note 
Bale v . Coleman 

I- 562, 576, 579 


Bamfield v. Popham 

Vol. I. 523, 525 
Banes’s case II. 161, note (2) 
Barber a. Fox 162, note 

Barclay ©. Wainewright 8 
Bark *. Zouch 1. 274, note, 276 
Barker v. Giles - 588 * 

Barnes v . Crowe 404, 405 

v . Patch 

, 465, note, II. 37, note 

Barrington v. Tristram 248, note 
Barrow v. Baxter 1. 368, 369 
Barry v. Edgworth 467 

Bartlett v. Ransden 121 

Barton v. Cooke II. 256, note 
Barton’s case - 107 

Bassett v. Bassett 1. 353, note (6) 
Bastard v. Stukely II. 107 
Bath and Montague’s case 

I. 65, note 

Baxter v. Dyer - 238 

Baylis and Church v. the Attor- 
. ney General II. 24, note (9) 
Beale v, Beale I. 353, note (6) 
Beard v. Beard - 245 

Beauchamp v. Lord Hardwicke 

179 

Bcauclerk v. Dormer 550, note 
Beaufort’s (Duke of) case 418 
Beaumont v. Fell II. 15 

Beaumont v. Harp I. 220 

Beckford v. Parnecott 393, 394 
Beckley v. Newland 473, note (5) 
Begge v. Bensley 550, note 
Bennet v . Taylor 167 

v . Wade and others 

^ II. 61, note 

Benson v. Scott I. 287 

Bent v . Baker 160, 163 

Benyon v. Benyon II. II 

Berry v. Asham 1. 219, note 

v . Usher II. 236, note 

Berwick v. Andrews 90, note 
Bibb v. Thomas I. 326 

Bill v. Kvnaston II. 274, note 
Bindon (LordJ v. Suffolk (Earl 
of) - 1. 587 

Bingham’s case 286 

Bishop v . Burton 165 

Blackburn v. Edgley 458 
Blackler v. Webb 

562, note, II. 36, note 



TABLE OF CASES. 


Blandford v. Blandford 

Vol. I. 564, note 
Blandy v. Widmore t 387 
Blaxton v. Stone - 518 

Blisset v . Cranwell 590 

Bondv. Seawell 1. 184, 125^ notes 
Bomfaut v. Greenfield (Sir Rich- 
ard) - II. 234, note 
Boon v. Corny forth 1. 562, note 
Boraston’s case 566, note 

Bostock, v. Blakeney 237, note 
Boughton D. Boughton 99, 104 
Boulton’s case - 545 

Bowes (ex parte) 94, note 

17. Bowes « 410 

Bowles’s case - 534 

Bowman d. Milbranck 488 
Bradley i?. Westcott 489, note 
Bradwm v. Harpur II. 22, note 
Brady, lessee of Norris v. Cubitt 
1.348,350, 361,364,367, 
369, 473, note (5) 
Brett, D. Rigden 36, note, 

259, note, 260, 398, II. 38 
Brice v. Smith 

I. 129, 528, 562, note 
Bridgeman d. Dove 421 

Bridgewater (Countess of) d. 
Bolton (Duke of) 

465, 468, 474, 483, 502 
Bridgewater (Duke of) v. Eger- 
ton II. 295, note, 298, note 
Broderick r. Broderick I. 145 
Brodie (N.) v. Chandos (Duke 
of) - 201 

Brograve d. Winder 139 

Bronsdon v. Winter 429 

Broome d. Monet 

'278, 409, note 
Broughton v. Errington 

II. 6, note 

Brown 17. Heath I. 174 

v. Higgs - 510 

. 17. Manoy - 377 

17 . Selwyn II. 29, 31 

17 . Thompson 

I. 347, 361, 364 
Brownsword d. Edwards 

548, note, 5 63, note 
Bruce®. Smith - 157 

Brudenell v. Boughton 

69, note, 72, 79 


Brunsden ®. Woodridge 

Vol. II. *37, note 
Brydges ®. Chandos (Duchess 
of) I. 252, note, 266, 270, 
271,272,274,305 
Buck and Whalley t>. Nurton 

460 

Buckeridge ®. Ingram 

77, note, 78, 79, 80 
Buller v . Duller 77, note 

Bunker or Bunter v. Cooke . 

260,261.266, 454 
Burdett (Sir Rob.) v. Hopegood 
353, note (6) 
Burgess v. Wheate 297, note 

Burkitt v. Burkitt - 41 

Burrows v. Locke 159 

Burtenshaw v. Gilbert 329, 331 
Butterfield i?. Butterfield 395 
Butler and Baker’s case 

259, note, 263, 280, note (2) 

17 . Stratton 

II. 36, note, 37, note 


Byas i). Byas - 1. 447 

C. 

Cadogan v. Kennet 435, 437 
Calder v. Calder - 361 

Cambridge v. Rous 509 

Camfield v, Gilbert 


481, 482, II. 40, note 
Campbell d. French 337, 358 

Radnor (Earl of) 

II. 12 

Campbell v. Sandys 

I. 263, note (11) 
Canning v. Canning 469, 505 
Carey 17. Askew 37, 105 

Carleton v . Griffin 123, 127 
Carrington (Lord) v. Payne 166 
Carte ®. Carte 

309, 314, 412, note 
Cartwright i>. Cartwright 31 
Cary ®. Abbot - 190 

®. Appleton - J 462 

Casborne v. Scarfe 93, 94, note 
Case v . Barber II. 160, note 
Casson v. Dade I. 144 

Castledon v. Turner 

II. 24, note (9) 26 
Cave ®. Holford I. 273 

l 



TABLE OF CASES. 


tiii 


adod£ v. Cowley Vol. I. 528 
amberlain r. Chamberlain 

11. 107 

Chamberlain’s case 62 

Chandos (Dukeof)u. Talbot 112 
Chapman’s case 1. 5 17 

Chapman v. Blissett 495 

Chapman v. Brown 202 

* ■- — v . Hart 

415, 418, 442, note, 449 
Charman v. Charman 298 

Chauncy’s case 11. 5. nob ^ 
Chaworth v . Beech I. 179 

Cheney’s (Lord) case II. 13 

Cherry v. Detliick 1. 461 

Chester’s (Lady) case 2 1 1 

v. Painter 466, note (2) 

Chichester (Sir A.) r. Oxendon 
469, notr 

Chilcotr. Bromley II. 275, note 
Christopher r. Christopher 

I. 347, 348, note, 349 
Christ’s College, Cambridge 
(case of) - 204 

Chudle.igh’s case - 52 

Clarke v. Blake 35 3, note (6) 

— v. Sewell II. 6, note 

v. Smith I. 545, note 

Clatche’s case 528, 549 

Clemicll v. Lewth waite 

II. 43, note, 44 
Cliffe r. Gibbons - 8 

Clymer v. Littler I. 245, note 
Coker v. Grey II. 26 

Coke v . Bollock I. 237, 238 

Cole v . Livingston 546 

Cole v. Rawlinson 

488, 508, 562, note 
Coleman v. Coleman 385, note 
Coles v . Hancock 298, note 
Coles v. Trecothic 108, 176 
Collet v. Lawrence 563, note 
Collier’s case - 49 

Comber tv Hill 558, 560 

Combes v. Gibson 450 

Cooke v. Danvers 41, 44, 451 

r. Parsons 151 

Cooper v . Forbes 353, note (6) 
Coote r. Boyd IL 12 

Copin v . Ferryhough 

I. 312, note, 316 
Cothay v. Sydenham I. 27, note 


Cotter d. Layer 

Vol. I. 279, 345, 373 
Cotton v . Cotton 394 

Cotton v. Layer 42, note 

Counden v. Clark .11. 13 

Cox 13. Basset I. 172 

Cox v. Godsalve 89, note, 424 
Cranmer’s case 11.6, note 

Cranwell v. Saunders 

I. 235, note, 352 
Creagh u. Wilson II. 244, note 
Crenys 13 . Colman 

16, note, 37, note 
Crichton 13 . Symes I. 415, 419 
Croft v. Paulct 129, and note, 157 
Croft v. Slee - 63 

Crone z\ Odell II. 27, note, 

248, note, 249, note 
Crooke r. De Vaiuloz 

I. 510, 550, note, 592 
Crosbie v. Mac Dowall 

405, note 

Cunliffe z\ Cunliffe 563, note 
Cunliffe v. Sefton 167, note 

Cutlibcrt 13. Peacock II. 6, note 


D. 

Da Costa v. De Pas I. 190 

Darley r. Darley 252, note 

Dashwood r. Bulkeley 

II. 245, note 

Davenport t>. Oldys 

I. 546,558,559,560 
Davis 13 . Gibbs 441 

13 . Reyner II. 162, note 

13 . Wright 162, note 

Davison v. Hellish 36, note 

Dawson v. Clark 42, note 

Davy and Nicholas v. Smith 

I. 144 

Day v. Trig t 443 

Dayrell v. Glascock 157 

Debeze v. Manu II. 2 

Deeks v. Strutt r - 107 

Del Mara v. Rebello 15, notes 
De Mazar v. Pybus 122 

Denn v. Gaskin 1. 463,567,589 

13 . Geering 550, note 

u. Mellor^ 505, 571 

Denn d. Moor r. Miller 469 




TABLE OF CASES. 


1 * 


Dcnn’s case Vo]. II. 60 

Devon (Duke of) v. Kinton 

I. 53 

x. Atkins 57 

Dickinson v. Dickinson 382 

Diggs’s case 65, note 

Dister®. Dister 251 

Dobson r. Hay 563, note 

Doe ®. Allen - 574 

— r. Applin 520,527 

v . Clark 353, note (6) 

v. Cooper 522 

r. Dorvell - 541 

®. Fonnereau 548, note 

v. Lancashire 349, 351, 

358, 364, 368 

x\ Lea 566, note 

r. Lnxton 263, note (11) 

r. Morgan 552, note 

r. Porter - 319 

r. Richards 572, 57 3 

v. ltivers - 531 

v. Smith 520, 522 

v. Staple 28,373, 375, note 

1 \ Wainewright 545 

®. Wichels - 531 

Doe ex dem. Andrews ®. Lainch- 
brcry - 474 

Ash v. Calvert 

II. 64 

Bates v. Clayton 

I. 500 

Belasyse v. Lucan 

(Earl of) 445,451,456 

Biddulph v . Mea- 

kin - - 464 

Blake ®. Lnxton 

49, note 

Chichester (SirA.) 

v . Oxenden - II. 32 

Chilcott v. White 

I. 473 

Clements ®. Col- 
lins - - 457 

* Cooker. Danvers 

# 41, 44 

Dacre (Lady) ®. 

Roper - 467, note 

Dilnot v. Dilnot 

2 52 

Gaskin r. Gaskin 

197, 49S 


Doe ex dem. Gibbons (Sir 
®. Pott - Vftl. 1. 276 

Gorges ®. Webb 

559 

Haytcr ®. Joinville 

II. 16 

Hindon ®. Kersey 

I. 141 

Lampriere ®. Mar- 
tin - - 459 

Leach ®. Mecklem, 

564, note 

— Palmer®. Richards 

469, 492, 505 

p a te Vm Davy 

447 

Say and Sele ®. 

Guy - II. 107 

r Stewart ®. Shef- 
field I. 264, note, 334, note 

Thorley ®. Thorley 

489, note 

Thwaites, ®. Over 

II. 37, note 

Tofield v . Tofield 

I. 267, note, 444 

Toone and West 

v. Staple - 198 

Turner ®. Kett 

II. 38 

Walker ®. Ste- 
phenson - I. 140 

Walker ®. Walker 

457 

Wall ®. Langlands 

470, 471, 500 
Wilkins v. Ken- 
neys - 441 

Willey ®. Holmes 

493, note 

Wright v. Mani- 
fold - - 146 

Door v. Geary II. 14 

Dormer v. Thurland I. 115 

Dorset v . Sweet II. 15 

Downing College (case of) 

I. 191, note 
Downing ®. Townsend 172 
Drinkwater v. Falconer 413 
Drury ®. Smith' 13, note 

Drybutter ®. Bartholomew 80 
Dubost (ex parte) - 11.4 

s 



X 


TABLE OF CASES. 


Dtidley’s, (Lord) case Vol. 1. 213 
Duff v. Dalzell - 62 

Duiton v. Engrain 528, 529 

E. 

Eagleton v. Kingston 171 
Earle v. Wilson II. 368, note 
Eastwood v . Vincke - 6, note 
Eccles v . England I. 563, note 
Edge v. Salisbury II. 15, note 
Egerton v. Matthews T64 

Eggleston v. Speke I. 226 
Ekins v. Bailey - 218 

Ellis v. Ellis - II. 122 
Ellis v. Smith 1.110,112,118, 
154, 224, 227, note, 242, note 
Ellison v . Cookson 391, II. 2 
Elwin Vi Elwin II. 1 19 

' Entwistle v. Markland 117, 119 

Ettricke v. Ettricke I. 590 

Evans v . Astley - 519 

Evelyn v. Evelyn 77, note 
Ewer v . Corbitt II. 429, note 

v. Heydon - 1. 454 

Eyre (Mr. Just.) v. Shaftesbury, 
(Countess of) - 212 

F. 

Fairfax v. Heron I. 564 

Falkland v. Bertie 562, note 
Farrant v. Spencer I. 419 

Farrington v. Knightley 

II. 41, note, 63 
Fearon (ex parte) I. 175 

Fenton v. Foster d. Dyer 495 
Fergus (Executors of) v. Gore 
219, note 

Ferrers and Curson v. Ferinor 

289 

Fettiplace v . Gorges 27, note 
Fish v. Richardson II. 162, note 
Fisher v . Forbes I. 89, note 

Fitzgerald v. Leslie 528 

Fleming v. Waldegrave 

II* 240, note 
Sletcher v. Smiton 1. 468, 478 
Foley v. Burnell et al. 438, 439 
II. 296, note, 297, note, 298, note 
Forth v. Chapman I. 549, note 
$50, note, 565, note 


Forth r. Stanton 

Vol. II. 163, note 
Force v. Hembling I. 371, 373 
Foster v . Munt II. 43 

Fowes v. Salisbury I. 262, note 
Fowlers. Fowler II. 5, note (1) 
6 and note 


Foy et Ux. v. Pester 246, note 
Frances’s case 240, note 

BYeake v . Slee I. 492 

Freemoult v. Dedire 218 

French v . Squire - 195 

Frenche’s case - 246 

Frogmorton and Wright v. 

Wright - 496, 498 

Furse v. Weekes - 583 


G. 

Galton v . Handcock I. 77, note 
Garland v, Thomas 591 

Garret et Ux. v. Pritty 

II. 241, note 

Garrick v . Camden (Lord) 

35, note 

Garth v. Baldwin I. 579, 580 

v. Meyrick II. 23, note 

Garthshore v. Chalie I. 389 
Gaskell v. Harman II. 119 
Gastrell v . Smith I. 334 

Gawler v. Wade - 219 

Gibbons v. Caunt 349, 350 
Gibson v. Mountford (Lord) 

403, 404, 495 
Gilbert v . Whitty - 546 

Gillet v. Wray II. 242, note 
Gines v . Kemsley - 15 

Ginger d. White v. White 

I. 524, note, 525 
Glazier v . Glazier 370, 412 
Glenorchy (Lord) v . Bosville 581 
Gofton v . Mill 218, note 

Goodinge v . Goodinge 

II. 27, note 
Goodright v. Allen I. 494 

- ^.Forrester 

261, note (8) 

- * v. Glazier . 331 

Goodridge 537 

— v . Harwood 231, note 

' ' ■■■ ■■ v . Searle 551, note 



TABLE OF CASES. 




Good right d. Baker v. Stocker 
6 Vol.1.495, 499 

Buckingham (Earl 

of) v. Downshire (Marquisrf) 

- Drewry v. Barron 
488, note (4) 500 

Holford and others v. 

Otway - 255,270 

d. Paddy v. Maddern 

493, note 

Goodtitle v. Pegden 450, note 

- v. Otway 292, note, 

296, 300, 304, 488, note (4) 

v. Whitby 566, note 

Wood 544, note, 

55!, note 

Goodwin, or Goodwyn v. Good? 
win 447,448,467,468 


Gore v. Gore 545, note 

v. Knight 27, note 

Goreing v. Goreing^ 

II. 162 , note 

Goring v. Nash - 1- 447 

Goss v. Tracy - 

Gott v. Atkinson I. 217, 220 

Gower v. Gower - 4-3 

. i). Grosvenor 

II. 296, note, 297, note, 
298, note 

Grave v. Salisbury (Earl of) 
I. 383, II. 2, note 
Graves v. Boyle II. 249, note 
Gray »• Minethorp 1. 563, note 
Grayson v. Atkinson 111? llo, 
118, 165, 197, 473, note (4) 
’ ’ 506 

Green v. Armstead 
v. Howard 


Gulliver v. Ashby V,pl. II. 286 


v, Stephens 

Greene v. Proude 
Gregory v. Pelham II. 295, note 

Grellier v. Neale I. 117, note 

Grieves v. (Jase 197, note 

Griffin v. Griffin - 

Griffiths v. Hamilton 

II. 41, note 

Grimmett o. Grimmett 

I. 197, note 
Gulliver d. Jefferys v. Po 7 nt | 57 


H. 

Habergham v. Vincent 

I. 66, 68, 69, 72 
Haldemand v. Hudson 

II. 23 6, note 
Hale v. Hale I. 353, note (6) 
Hales v. Petit 34, note 

Hambling v. Lyster II. 119 

Hambly ». Trott 149 

Hamfield v. Habingham I. 66 
Hands v. James 128, 157 

Hannis v. Parker - • -7 3 

Hanson v. Graham 566, note 

Hardacre et aL v. Nash et al. 

445 

Harding v. Glynn II. 35, note 
Hargrave’s case - 79 

Harkness v. Bailey I. 238 

Harland v. Trigg 563, note 

Harmood v. Oglander 243, 274, 
note, 294, 295, 296, note 
Harper v. Derby (Bailiffs of) 

285 

Harris v. Austin 453, note 
Harris v. Barns - 199 

v. Greathead II. 22, note 

v. Ingledew 1. 165, note 

v. London, (Bishop of) 

II. 28, 31 

v. Nash I. 199 

Harrison v. Harrison 113,114, 
II. 237, note 
Hartop v . Widmorc I. 383, 39 L 
Hartop’s case - 398 

490 Harvey v. Aston II. 244, note 

563 note. Harwood v. Goodright 1. 264 

II 35 note Hatcher v. Curtis 344, note, 345 
I. 560 Haughton u. Harrison 

gg II. 249, note 

Havergill v. Hare 1. 291, note 
Hawes v. Wyatt 248, endnote 

Hawkins v. Kemp 65, note 
Haws v. Haws - 5^ 

Hay v. Coventry (Earl of) 569 
Haynes v. Mico - 889 

Hazlewood, or Haslewood v. 

Pope - 448, 453 

Hearle ®. Greenbank 

96, 99, 101, 102, 103, 104 



TABLE OF CASES. 


xii 


lleathc Heathe Vol. 1. 589 
Hedger v. Rowe 218, note 

Hedges v. Hedges 11, note 
Hole v. Bond 

245, note, 345, note 
Hellier v. Tarrant 450 

Hellyer v . Hellycr - 370 

Herbert v. Lounder II. 63 

— v. Parsons - 111 

v. Turbal I. 395, note 

Hereford (Bishop of) r. Adams 

190 

Heylin v. Heylin - 266 

Hick v. Mors 247, note, 248 
Hicks v. Bring 479, 481 

Hill v . Cock 266, note 

— ~ v. London (Bishop of) 

II. 39, note, 40, note 
Hilliard v. Jennings I. 137 
Hilton v. King 107, note (1) 

Hinde v. Lyon 545, note 

Hindon v. Kersey 137, 139, 164 
Hinton v. Pinke - 426 

Hitchins v. Bassett 

230, 232, note, 233, 234 
Hixon v. Oliver II. Ill 

Hodgkinson v. Wood I. 236 
Hodgson and Caldecot v. Fitch 
and Another II. 14 

Hodgson v. Ambrose 1. 566, note 
Hodgson v . Lloyd 375, note 
Hogan v. Jackson 

470, 472, 496, 506 
Holden v . Smallbrook 48 

Holderness, (Lady) v. Carmar- 
then (Marquis of) 80 

Holdfast d. Cowper v. Martin 

467 

d. Hitchcock v. Pardoe 

456 

v* Woollams 287 

Holloway v. Holloway 563, note 
Holmes v . Coghill 407, note 

■ ■■ v . Meynel - 547 

Hone v. Medcraft 312, note, 315 
Hooley v. Hatton II. 9, 11 
Hope d. Brown v. Taylor 

I. 445, 518 

Hopewell v. Ackland 469, 488 
Hopkins v. Hopkins 548, note 
Hotham r. Sutton 430, 483, II. 14 
Hoyle v. Clarke - 1. 224 


Hudson's case Vol. I. 112, 130 
Hudson v. Fisher II. 59 

Hughes v. Hughes 248, note 
Humphries v. Taylor I. 335 

Hunt v. Stephens II. 93 

Hussey v. Grills - I. 42 
Huxtep v. Brooman 488 

Hyde v. Ilyde - 79, 323 

I. 

Ibbetson v. Beckworth 

466, note (2), 498, 499 
Ilchester (ex parte the Earl of) 
221, 229, note, 241, note (1), 
242, note, 245, note, 248 
Ingram v. Parker - 64 

Irodv. Hurst - 413 

J. 

James v. Collins - 589 

James v. Dean - 316 

v. Greaves 

338, note, II. 61, note 
Vm Semmens - 8 

Jenkin v. Whitehouse 

I. 27, note, 345, note 
Jesson v . Essington 421 

Jones v. Beale II. 36, note 

— — v. Clough I. 61, 62, 63 

v. Colbeck II. 25 

- T jiiLa 

I. 151, 152, 154, note 

v. Morgan - 582 

K. 

i 

Kaye v. Lax on - 464 

Kelly, (Sir G.) v. Powlett, or 
Paulett 

420, 421, II. 35, note 

Kennell v. Abbott I. 339, note 

Kerry v. Derrick - 464 

Kew x. Rouse - 592 

Kibbett v . Lee 65, note 

Kidney??. Coussmaker 219, note 
King v. Denison 

II. 39, note, 43, note 

King v. Melling - 1. 527 

v. Rumball - 517 

— — Withers 551, note 



TABLE OP CASES. 






L« 

Lamb v. Parker Vol. I. 236 

Lambert v. Lambert 428 

Lampett’s case - 434 

Lane v. Goudge 366, note 
Lane v. Stanhope (Lord) 

442, 455 

Lane tr. ^Wilkins 409, note (4) 
Langham v. Nenny 63, note 

v. Sandford 

II. 42, note 

Langley v. Baldwin 

I. 523, note, 524, and note, 
525, 526, 527 

Larkins v. Larkins 332, 335 

Lashmer v. Avery 287 

Law v. Lincoln (Bp. of) 

453, note 

Lawrence v. Kete 18 

Lawson v. Lawson 12, note 

Lawton v. Lawton 89, note 

Lea v . Libb 111, note, 

124, 125, notes, 141 
Lechmerc v. Carlisle (Earl of) 
388, 389 

Lee v . Cox - 387 

Leeds (Duke of) v. Munday 

94, note 

Leeke v. Bennet II. 274, note 
Lees v . Summersgill 

I. 135, note (5) 
Lemaync v. Stanley 

107, 109, 110, 112, 114 
Leonard v. Sussex (Earl of) 575 
. Lestrange v. Temple 302 

Levven v. Cox - 589 

Lewis’s case 373, 374 

Lidcott v. Willows I, 469, 470 
Limbery v. Mason and Hyde 

160, 172, 173, 227 
Lincoln (Countess of) v. New- 
castle (Duke of) 

582, II. 297, note 
Lloyd v. Lord Say and Sele 

• I. 292, note 

Long v . Blackall 

544, note, 547, note 

v. Dennis II. 245, note 

v . Stewart 237, note 

Longchamp v. Fish I* 144, note 
Lpngford v* Eyre 60, 146, 164 


Loveacres v. Blight 

Vol. 1.489, note 


Loveday v . Claridge 172 

Low v . Burron - 49 

Lowe v . JollitTe 158, 163 

Lugg v . Lugg ' - 347 


Luke v. Bennett II. 273, note 
Luther v . Kidby I. 299, note, 

301—5 

Lvtton v. Falkland (Lady) 

397, 399, 403, 405 

M. 

Maddox v. Staines I. 550, note 
Mahon v. Savage II. 37, note 
Maitland v . Adair 36, note 
Mallabar v. Mallabar I. 350 
Man v. Man 333, note 

Manning’s case 434 

Mansell v. Mansell 65, note 
Mariot v. Kinsman 345, note 
Markam v. Twysden 473, note (4) 
Marland v. Townley 591 

Marlborough (Duke of) v. Go- 
dolphin (Lord) 344, 562, note 

v. Spencer 

II. 295, note 
Marshal v. Blew I. 434, 435 
Marwood v . Turner 251, 307 
Maskelyne v. Maskelyne 

488, note (4) 
Mason v. Day 309 

Masters v. Masters 

69, notes, 70, II. 27,28 
Matthews v. Matthews II. 6, note 
Matthews v. Warner 

I. 173, note, 175, note, 376 
Maundy v . Maundy 463, II. 63 
May v. Lewin II. 41, note 
May v . May I. 210, note 

Maybank v. Brooks 11. 38 
Maynwaring v. Maynwaring 

289. note 

Mersan v. Blackmore I. 571 
Metham v. Devon (Duke of) 

II. 368, note 
Miller v. Miller 1. 12, note 
- ■■■■ - v . Turner 353 note, (6) 
Milner v. Slater 563, note 
Mitton v. Lutwich 292, note 
Moggeridge v. Thackwell 189 



TABLE OF CASES. 


Mole v. Thomas Vol. 1.327, note 
Molton x* Hutchinson 63, note 
Molyneux v. Scott 565, note 
Monck v. Monck (Lord) 

413, II. 4 

Montague v. Jeffreys 

227, note, 236 
Montague’s case 246 

Moon 8. Fagg v. Heasman 562 
Moor v. Hawkins 551, note 
Moore v. Moore 416 

Morgan v. Griffiths 538 

Morrice v. Durham (Bishop of) 
191, note, 204, 563, note 


N. 

Nab v. Nab 1.184 

Nannock v, Horton 1. 261, note 
Needier v. Winchester (Bishop 
of) - - 285 

Negus v. Colson or Coulter 

80, 195 

Netter v. Percival Bishop 11.59 
Newton v. Preston 30, note 
Nicholas v. Simmonds I. 282 
Nicholls v . J udson II. 6, note 
Nichols v . Hooper I. 550, note 
Nisbett v. Murray II. 41, note 
Norden r. Griffiths 289, note 
Norris v. Cubitt I. 348 

Northey v. Strange 

II. 36, note, 381, note 
Norton v. Ladd I. 507, 508 
Nottingham v. Jennings 538 
Nourse v. Finch 44, 46 

Noys v. Mordaunt 98, 99, 101 
Nugent v. Gifford II. 429, note 

O. 

Oates v. Cooke I. 495 

Ogle v . Cook 

165, note, 298, note 
Oke v. Heath II. 113 

Oldercon v. Pickering - I. 58 
Oldham v. Hughes ft. 289, note 
Oldham v. Pickering I. 56 
Ongley Peed II. 18, note 

Onions, or Onyons v. Tyrer 
1 . 228 , 229 , 322 , 328 , 330, 336 


Osborne v. Leeds (Duke of) 

Vol. 11.9 

P. 

Page v. Page 

I. 333, note, 334, note 
Panphrase v. Lansdown (Lord) 
396, 400, 403, 405 
Papillon v. Voice 582 

Paramour o. Yardley 

461, and note, 462, II. 107 
Parke v. Mears 117, note 

Parker v. Bleake 287 

v. Plumber 461 

Parry v. Hodgson 212 

Parsons v. Freeman 

268,274, 275,301,303 

v. Lanoe 

347, 352, note (4) 

v. Meyrick II. 23, note 

v. Pierce I. 285 

Partridge v. Partridge 

385, note, 428 
Patten v. Jones II. 35, note 

Pawlet’s case I. 297, note 

Peate v. Ougley 22, 24, 121, 122 
Peck v. Halsey II. 273, note 
Pemberton v. Pemberton 

I. 330, note 
Pendock v. Mackinder 131, note 
Perkins v. Baynton 592 

Perry v. White 552 

v . Whitehead II. 122 

Peyton v. Bury 245, note 

Philips v . Garth 36, note 

Phillips v. Parish of St. Clement 
Deine - I. 181 

v . Chamberlaine 431 

v . Garth 1. 563, note 

Phipard v. Mansfield I. 555, 559 
Phipps v . Anglesea (Earl of) 239 
Pibus v. Mitford 535, note 

Pierson v. Garnett 

353, note (6) 563, note 
Pigott r. Waller 1 - 405 

Pike v . Badmering 158 

Pistol on dem. Randal v. Rich- 
ardson - 441, 443 

Pinbury r. Elkin 550, note 
Pleydell v. Pleydell 550, note 
Plunket v . Penson 216, 217 



TABLE OF CASES. 


xv 


Pomfret (Earl of) v. Windsor Rider (Sir B.) v. Wager (Siif* 
(Lord) Vol. 1. 213 Charles) Vol. 1. 278, 384 

Porter v. Bradley Ridges v. Morrison II. 9, II 

544, note, 550, note Ridout v. Pain 
Porter v . Tournay 421, 423, 436 I. 473, note (4) 477, 507, note 

Poulson v . Wellington 63 Right v. Price 108, 147, 222 

Powell v . Beresford - 62 v. Sidebotham 497, 567 

v . Cleaver 165, note Ripley v. Waterworth 57, 59 

Powis v. Andrews II. 61, note Risley v. Baltinglass (Lady) 
Powlet v. Herbert 237, note 299, note, 303 

Pratt v. Jackson 1.419 Risley v. Temple - 149 

Price v . Lloyd - 137 Ritch v. Sanders 454 

v . Page - II. 24 Roach v. Harris II. 35, note 

Prince v. Stebbing I. 388 Robert v. Morgan I. 63, note 

Pulsford v. Hunter II. 249, note Roberts v. Cooke - 511 

Purefoy v. Rogers v. Dixwell * 580 

I. 353, note, 552 v. Kiffin 565, note 

Purse v . Snaplin Robinson v. Hardcastle 344 

425, 426, 564, note v. Miller - 518 

Pye (ex parte) - II. 4 v. Robinson 

Pym v . Blackburn 24, note (9) 520, 521, 522, 526 

v . Taylor II. 236, note 

Roe and Conolly v . Vernon and 
R. Vyse - 1. 452, note 

v . Clayton - 559 

Radcliffe v. Buckley 249, note v. Grew 522 

Radnor (Earl of ) v. Shafts v. Griffiths 551, note 

I. 564, note v. Quartley 534, note 

Raggett v. Clerke 46, note v. Blacket - 569 

Ramsbottom’s case 11.67 v. Jones 

Rann v. Hughes - 158 260, note, 551, note 

Ratchfield v. Careless d. Child v. Wright 468 

41, 42, note, 43, note, 45 Hale v . Wegg et al. 454 

Rawlings v. Jennings Henning Yeud 

I. 482, II. 41, note 471, 478 

Rawlins v. Goldfrap 550, note Jeffery v. Hicks 288 

Read v . Snell - 566, note Norden v. Griffiths 

Reade v. Reade 565, note 288, 289, note 

Reading v. Rawsterne — Pye v. Bird 455, note 

219, 512, note Roach v. Popham 

Reid v. Shergold 344, 489, note II. 33, note 

Rex v . Corneforth 210, note Rogers v. Buggs 1. 466, note (2) 

v . Crosby - 133, note Roper v. Radcliffe 227, 246 

v. Ford Rose v. Bartlett 440, 441 

131, note, 132, *133, note v. Cunningham 69, note 

Rich v . Beaumont 374 d. Vere v. Hill 587 

Richards v. Baker II. 273, note Rosewell v. Bennett 391 

Vm Bergavenny (Lady) Ross v. Ewer 25, note *, 

I. 515, note 27, note, 121, 122, 345, note 

Richardson v. Elphinstone 389 Royden v. Malster 37, note 

■ ■ v. Greese Rudstone v. Anderson 

II. 5, note (1), 6 311, note, 314 



xvi 


TABLE! OF CASES. 


*Rumbold v. Rumbold 

* Vol. I. 5 66, note 

Rutland (Duke of) v. Rutland 
■ (Duchess of) 

II. 43, note (3), 46 


S. 


Sanderson v. Walker 

237, note 

Sansbury v. Read - 111 

Saunders's Case - 107 

Savile v. Blacket I. 384 

Sayle ®. Freeland • 63 

Scott v. Tyler II. 241 , note 

Seale ®. Seale - 1. 495 

Selly ®. Wood II. 41, note 

Selwyn v. Selwyn 
1. 288,289, note, 290, 551, note 
Sergison (ex parte) 94, note 

Seymour et Ux. v. Rosworthy 

232 

Shaftesbury (Lord) v. Hannam 

211 

Shanley ®. Baker 510 

Shargold v. Shargold 11, note 
Shatter ®. Friend 17 1, note 
Shaw v. Bull * 4 65, note 

— — v. Wright - 495 

Sheddon w. Goodrich 74, 75, 78 
and note, 105, note 
Shelley’s case 286, 531, note 
Shephard v. Lutwidge 217 
Shepherd v. Shepperd 342, 356 

v. Shorthouse II. 67 

Sheppard v. Gibbons I. 590 
Shires ®. Glascock 143, 145, 149 
Shove v. Pincke 244, 245 

Shudall ®. Jekyll 391, II. 2, note 
Sitwell ®. Barnard * 

117, 119, 123 

Sitwell and OtlieFS ®. Parker 

I. 378 

Sleech ®. Torrington 428 

Smart ®. Prujean • 68 

Smith d. Davis ®. Saunders 


Smith ®. Cason 
— — v Codron 

c. Coney 

- v. Evans 

■» -t. ®. Tendall 


504, 512 
13, note 
115 

II. 23, note 
1.110 
494 


Snellgrove r. Bailey 

Vol. I. 12, note 
Snelson v. Corbet - 421 

Snowden v. Snowden 388 

Soulle v. Gerrard - 528 

Southey ». Somerville (Lord) 

II. 274, note 

Sparke v. Purnell 

I. 490, 562, note 
Sparrow ». Hardcastle 247, note 
251, 252, 253, and note, 296 
Spinks v. Robins II. 5, note (2) 
Spring and Titcher v. Biles 

I. 267 

St. Segar v. Adams II. 66 

Stafford v. Buckley I. 80 

Stamford (Earl) o.Hobart (Lord) 

578 

Stephens v. Gerrard - 20 

v. Stephens 

247, note, 248, note 
Stewart v. Bute (Marquis of) 

424 

Still v. Chapman 

11, note, 12, note 
Stirling v. Lydiard '' 

311, 314, 315 
Stokes v. Moor - 108 

Stone v. Forsyth 

27, note, 345, note (2) 
Stonehouse v. Evelyn 115, 122 
Stowell v. Touch (Lord) 286 
Strange o. Barnard 112, note 

Stratton v. Grymes II. 241, note 

Stratton v. Payne - 36 

Streatfield v. Streatfield 

I. 101, 102, 442, note * 
Strode (Sir Litton) v. Russel 
(I .ady) - 93 

Strong v. Teate 564, note 

Swift v. Roberts 300, note 

Sympson v. Hornsby 398 


T. 

I 

Tanner ®. Morse, or Wise ■ 

I. 49(5, -note, 501, note 
Target v. Gaunt, 549, note 

Tate v. Hilbert 12, note 

Taylor®. Biddall 

545, note, 546, note 



TABLE OP CASES. 


xv ii 


Tavlor z\ Bury Vol. 11.248, note 
Temple v. Webb I. 303 

Teynham (Lord) v. Webb 11.111 
Thayer v. Thayer I. 65, note 
Theilusson v. Woodford 

566, note 

Thomas v. Bennett II. 6, note 

v. Evans I. 234 

v. Payne ’ll. 36, note 

v. Thomas 19, 20 

Thompson v. Lawley (Lady) 
etal. - 1. 413 

Thompson r. Shepherd 361 

Thrustout d. Gower v. Cunning- 
ham - - 268 

Thwaites v. Smith 1 7 1 

Tickner v. Tickner 260, 301, 
302, 303, 301, 30 5 
Tilbury r. Barbut 540 

Tilly z\ Simpson 478 

Time well v. Perkins 477, 4S8 
Tirrell v. Page - ISO 

Titchcr v. Biles 1 1 . 37, nolo 

Tomkins r. Tomkins 18, note 
Tomlinson v. Dighton 

I. 480, note 

r. Gill 11. 157 

Took v. Glascock I. 46, note 
Torret r. Frampton 580 

Townsend v. Ives 164 

i\ Pearce 

225, note (2) 
Trafford v. Trafford 

II. 296, note 

Trent r. Ilanning 1. 170 

Trevinian v. Howell 

II. 169, note 
Trimmer r. Bayne 45, 17, 48 
Trimmer ?. Jackson 

1.23, 21, 25, 122 
Tucker man r. Jeffries 584 

Tudor v. Anson - 417 

Tuffnell v. Page 39, 4.5, 467 

Tun stall v. Bracken J I. I 12 
Tyter. Willis* - 1.538 


IJ. 


II. 26 
4J, note 


y. 

Vaughan v. Atkins Vol. 1. 287 

v. Burslem 

II. 296, note, 29S, note 
Vaughan v. Ferrer I. 201, 202 
Vawser v . Jeffrey 258, 268, 279 
Venables and Wife r. Morris 

535, note 

Venderzee v. Acloni 316 

Verhorn v. Brewen 182 

Vernor (Lady) v. Jones 

298, no to 

Villers v. Handley II. 161, note 
Villiers v. Viiliers I. 85 


W. 

Wagataff i\ Wagstaff 38, 39,61 
Wain r.-AVarlters II. 161 

Walker v. Shore 218, note 

Wallis v. Hudson 1.353, note (6) 
Wallis v. Wallis 23, note, 24 
Walsingham’s case 51, 52 

Walter v. Drew 536 

Walton v. Shelley 161 

Ward v. Lenthall 65, noto 

v. Phillips 355 

r. St. Paul 210, note 

Wardc v . Warde 266 

Waring v. Ward 77, note 

W ar lie lord v. AVarneford 110 
Warren v. Staw? 11 219 

Watts v. Bullas - 4*7 

Watts v. Fuliarton 

268, note, 274, 275 
Watson v. Foxon 556 

Webb v. Hewing 494, 53S 

AVelby v. Thornaugh 11. 63 
Weicdeii v. Einington 1.461 
Wells v. Wilson - 340 

West, and others, executor, of 
Moo r s v . 3VI « lore 424 

West beech v. Kennedy 1 10, note 
Westfaling r. W staling 

53, 56, 220, 153 
Weyland v. Weyland 388 
Whale v . Booth II. 428, ,.ote 
Wheeler v. Bingham 21 i, note 
White v. Barber 1. 353 

— v. Evans II. 41, note 

Whithorne v. Harris 33, pote 

b 


IJlrick v. Litchfield 
Urquhart v. King 



TABLE OF CASES. 


x\j ± i 

Whitecburch v. Whitechurch 
Vol. I. 81 

Whitmore t?. Craven (Lord) 

565, note 

u. Trelawney 

564, note 

Widlake v. Harding 470, 488 
Widmore v. The Governors of 
Queen Anne’s Bounty 189 

Woodroffe 197 

Wight v . Leigh 527 

Wightman v. Townroe 

II. 147, note 
Wilcocks v. Wilcocks I. 387 
Wild’s case 517, 561, note, 565, 
note, II. 27, note, 249, note 
Willett v . Sandford 277 

Williams v. Browne 560 

v. Fry II. 240, note 

v . Jekyl I. 53 

v . Jones 41, note 

v. Owen 270, 

274, and note, 294, 295, notes 
Willis v. Lucas - 537 

Willoughby v . Willoughby 87 
Wilkinson v. Maryland 475 
Wilson v . Knublcy 216 

v. Mount 566, note 

— v. Pigott - 387 

Winchester’s (Marquis of) case 

28 

Wimbles v. Pitcher • 

II. 36, note 


Winnr. Littleton 

Vol. 1. 93, 94, note 
Wood and Wile z>. Gay non and 
Wife - 455, note 

Wood v. Penoyre II. 115 
Woods v. Iiuntingford 

I. 77, note 

Woodward v . Darcey (Lord) 

. 30, note 

Woolcomb v. Woolcomb 415 
Woollam v. Ken worthy 

475, 480, note 
Worlick v. Pollett 174 

Wright’s case - 376 

Wright d. Compton v . Compton 
564, note 

Vf Cadogan 

27 

- v . TTo^fo^d 

553, 555, .>50 

r. Nether- 

wood 358, and note 

v, Walt hoe 

173 

Wyndham r. Chctwynd 137, 141 
Wynne v. Williams 

11.233, note 


Y. 

Yarmouth (Mayor of) v. Eaton 

1.80 



STATUTES APPENDED 


CHARLES II. 

29 Car. 2. c. 3. (frauds and per- 
juries) Vol. II. 165 


GEORGE II. 

9 G. 2. c. 36. (mortmain act) 

II. 172 

14 G. 2. c. 20. (mortmain) 173 


25 G. 2. c. 6. (legacies to wit- 
nesses void Vol. II. 17|: 

GEORGE III. 

26 G. 3. c. 63. (preventing frauds 
on seamen) - II. 181 

32 G. 3. c. 34. (preventing frauds 
on seamen) - 188 

39 & 40 G. 3. c. 98. (restraining 
accumulation) • 228 


STATUTES CITED. 


JOHN. 

Magna Charta - I. 186 
EDWARD I. 

13 Edw. 1. c. 32., I. 186 

18 Edw. 1. stat 1. (quia emptores) 

13 


EDWARD III. 


25 Edw. 3. c. 5. - II. 91 

31 Edw. 3. c. 11. 68, 75 

RICHARD II. 


15R. 2. c. 5. - 1.187 


HENRY VI. 

19 H. 6. c. 17. I. 262, note 

38 II. 6. c. 27. - ibid 


4 Edw. 3. c. 7. - II. 87 

18 Edw. 3. stat. 3. c. 3. I. 188 


HENRY VIII. 

21 II. 8. c. 4. II. 233, note 



STATUTES CITED, 


”X 

21 H. 8. c. 5. Vol. II. 68, Yl 
27 H. 8. c. 10. - I. 14 

38II.8.C. 1. 14,15,18,40, 

45, 46, 52, note, 187, nolb, 
259, 693, 485 
34 & 35 II. 8. c. 5. 14, 15, 18, 

25, 36, 40, 45, 46, 52, note, 
120, 187, note, 259, 262, note, 
393, 485 

EDWARD VI. 

2 Sc 3 Edw. 6. c. 13 II. 88 

PHILIP and MARY. 

4 & 5 P. & M. I. 205, 210 


ELIZABETH. 

5 Eliz. c. 9. - I. 32 

43 Eliz. c. 4. 

187, note, 194, note 
43 Eliz. c. 9. - 203 

43 Eliz. c. 14. - 188 

CHARLES II. 

12 Car. 2. c. 4. 1.15,16 

12 Car. 2. c. 24. 205, 206, 209, 
221, 222, 229, note, 241 
17 Car. 2. c. 3. - 188 

17 Car. 2. c. 8. 

• II. 90, 91, 93, 98 
22 & 23 Car. 2. c. 10. 

71, 96, 125, 126, 136 

29 Car. 2. c. 3. I. 22, 23, 46, 
47,54,55,57, 120, 121, 168, 

179, 185, 220, 376 

30 Car. 2. c. 3. - II. 98 

JAMES II. 

1 Jac. 2. c. 17. II. 129, 136 

WILLIAM HI. & MARY II 

3 & 4 W. & M. c. 14. 

1. 46, 214, 215 


4 W. & M. c. 2. Vol. 1. 6, noto 
4&5 W. &M.C.10. 11.99 


WILLIAM III. 

5W. 3. c. 21. - 1.18.5 

7&8W.3.«.37. - 1 88 

8&9W.3. c. 11. 11.91,98 

10 & 11 W. 3. o. 16. 

I. 352, note (5) 354, note 

ANNE. 

2 & 3 Ann. c. 5. I. 6, nolo 
2 & 3 Ann. c. 11. - I8S 

4 Ann. c. 16. 

179,213, 485, note 
9 Ann. c. 10. - II. 98 


GEORGE I. 

11 G. 1. c. 18. 1.6, note 


GEORGE II. 

9 G. 2. c. 36. 

1. 191, 192, 194, note, 199 
1 1 G. 2. c. 19. 485, note 

14 G. 2. c. 20. - 47, 57 

25 G. 2. c. 6. 135, note (5), 137 


GEORGE III. 


26 G. 3. c. 63. 

1. 189 

31G.3.C. 32. 

11. 10 

31G.3. c.35. 

I. 13 L 

32 G. 3. c. 34. 

189 

33 G. 3. c. 28. 

59, note 

35 G. 3. c. 14. 

59, note 

36 G. 3. c. 52. 


11. 104, 

note, 123 

37 G. 3. c.. 90. 

57, 71 

38 G. 3. c. 87. 


49, 58, 

72, 74, 86 

45 G. 3. c. 28. 

104, note 

48 G. 3. r. 149. 



92, 105, note, 106, note 



A 


TREATISE 

OK 

WILLS AND CODICILS. 


CHAP. I. 

OF MAKING AND PUBLISHING WILLS. 

SECT. I. 

Progress of the Law. 

Alienations to take effect after death, can 

only be the practice of an advanced period in the pro- 
gress of society: after the hand that held and main- 
tained the possession is withdrawn, to permit the will 
of the proprietor to direct the succession, implies a 
conception of the sacredness of property, and a state 
of order and security which does not exist in the be- 
ginnings of nations (1). It appears doubtful whether 
among the Romans, before the introduction of the 
laws of the Twelve Tables, or among the Athenians 
before the legislation of Solon, the direct testamentary 


( 1 ) Omnino ratiSni naturali repugn at, alicui Jus esse stahiendi 
de rebus suis ita , ut voluntas post mortem vale re inefpiat ; ubi Jam 
v clle desiit el mors omnia solvit. Ilcrt. Klein. Polit. pars. 2 . sect. 
1 1 . 5 53 . Vid. Vinn. Comm . tit. dc test, ordin. 
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'disposition even of moveables was allowed ; and among 
the ancient Germans it appears that the children suc- 
ceeded to the possessions of the parent, and that he 
had no power to alienate them by his will. If he had 
no children, the steps in the order of inheritance and 
succession were the patres, patrui, avunculi (2). 

Progrt»of (2) The succession to the heirs of the body, and in case o£ the 

mmtifactio, defect of such representatives, to the next in proximity of blood, 

intheRo- if not a law of nature, seems so to correspond with its dictates, 
man juris- 
prudence. that history hardly carries us back to a time when the notion and 

admission of this claim did not prevail among mankind. The sug- 
gestions of a common feeling appear, therefore, to have made this 
an universal rule of transmission, and to have established it in com- 
munities widely separated by time and place. Thus the represen- 
tation in the channel of blood and proximity seems to have had its 
foundation higher than any positive institutions, though to positive 
institutions we must of course refer to the modifications of this rule 
of succession ; which, indeed, has been so variously ordered, that 
no two nations exactly resemble each other in their institutions re- 
garding it. 

That the right of controuling this succession by the private will 
of the possessor, was the product of an improved period of legis- 
lation, there is much concurrent testimony to shew. Till the le- 
gislation of Solon, the Athenians did not possess this privilege, as 
it appears from many authorities, particularly from Plutarch, in 
his life of Solon, page 196, edit. Bryan, and the orations of Isaeus, 
especially de Philoctemonis llercditate ; nor according to Selden de 
Success . bon. Hebr. c. 24. did it exist among the ancient Jews ; nor 
as we learn from Tacitus de mor. Germ. c. 20, among the Germans 
in his day. The tenderness which continued to prevail among the 
Romans for the legal heir is strongly displayed in their provisions 
fty the laws Furia , Voconia , and Paladin, and more pointedly per- 
haps by their remedy of querela inojjiciosi testamenli , wherever a 
will was made against the order of natural aiftclion, without rea- 
sonable cause. 

With respect to the question how far the right of disposition by 
will existed among the Romans, before the laws of the Twelve 
Tables, there seems to be much variety of opinion. The text of 
2 
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Progress of ihe Law. 

If the power of disposing of land by will was exer- 
cised by our Anglb-Saxon ancestors, it seems much less 


Justinian propounds the order in which the form of the tcstamenti 
f actio proceeded, which the student will consult, with pleasure, in 
the Commentary of Vinnius, edited, with notes, by Heineccius, in 
the title de Testament is Ordinandis. It appears that the<most an- 
cient mode of making a testament, among the Romans, was, by 
converting a man’s private will into a public law, for such seems to 
have been the object and intention of the promulgation or cclebra-. 
tion of a testament in the calatis comitiis y i.e. in the presence of 
the Roman people summoned before the Sacerdotal College per 
curias . And, according to Heineccius, these assemblies were not 
convened specially for the purpose of giving sanction to wills, sed 
legum ferendarum magistratuumque creandorum causa immo et oh 
alia negotia publica , belluniy pacem , judicia , Sfc. 

Thus was this private disposition by testament of the property of 
an individual promulged and ratified in the same manner as a public 
law ; and for this reason the tcstamenti factio has, in the text of 
the imperial law, been said to be nun privati sed publici juris , D. 28. 
c. 3. and again by Ulpian, it is said, legatum est , quod legis mo do — 
lestamento relinquitur, Ulp. tit . 24. § 1 . 

Another form of testament which existed antecedently to th^ 
laws of the Twelve Tables, was that called testamentum procinctum 
or in procinctiiy which was the privilege only of those who were on 
the eve of going to battle, or girt for the war, with the uncertainty 
on their minds of their ever returning, and was among the immu- 
nities in regard to property conferred by the Romans upon the de* 
feuders of their country. 

But as the comitia were held but twice a year, so that a man 
might be surprised by sickness without hailng the opportunity of 
thus solemnizing his last will, and the attendance upon these public 
assemblies was often difficult or impossible to the aged and infirm ; 
and furthermore, as women were by these forms precluded from 
making any tesfumenty as not having any communion with these 
comitia ? according to Cicllius, lib. 5. o. lfi, a third rncihod wsa 
struck out, which might facilitate the ultimate disposal of private 
property to all descriptions of persons, otherwise competent ; and 
this last method was called the testamentum per as et lib ram > which 

B 2 
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likely that it originated with themselves, than that they 
adopted it from those laws which tins Roman govern- 


was a fictitious purchase of the family inheritance of heirship, by 
money weighed in a balance, and tendered by the intended inheritor 
to the testator, before witnesses. 

Thus it is said to be imago vetusti moris in venditione atqae alie - 
natione rerum mancipi , qum utio verbo , mancipatio dicitur , nimirum 
ut is in quern hce res transfer ebantur, eas emeret domino cere el li- 
bra, appenso ei voulov %aipw nummo uno . And it seems that this 
fictitious proceeding was still retained after the promulgation of the 
law of the Twelve Tables had authorized the making of wills by 
the clause of paterfam . nft legassit §c. ita jus esto ; for it was still 
regarded as necessary, to raise the will of a private man to a level 
with the laws of the state, that it should take the shape of a strict 
legal transaction inter vivos; for tc standi de pecunia sua legibus 
certis facultas est permissa , non autem juris didionis mutare for- 
mam , vcl juri publico derogare cuiquam permissum est. C. 6. 23. 
13. Tho two former methods, by the testamentum in procindu , and 
calatis comitiis , were thrown into total disuse, by the testamentum 
per ces et libram ; but this last form of willing again made way for 
others of a more convenient description. 

The methods above-mentioned were refcrrible to the jus civile , or 
as we express it, the law of the land; but from the edict of the prae- 
tor, other forms at length were brought into practice, by virtue of 
which jus honorarium , the mancipatio , and the weighing and de- 
livering of money, were dispensed with, and, in their stead, the 
solemnity of signing by seven witnesses, was introduced : the 
presence only and not the signature of witnesses being necessary by 
thejus civile. 

At length, however, lty gradual use and progressive alterations, 
as the text of Justinian informs us, the lex preetoria and the jus 
civile were in some degree incorporated ; and a compounded regu- 
lation took place, whereby it became requisite to the valid consti- 
tution of a will, that the witnesses should be present (the presence 
of witnesses being the rule of thejus civile) ;*that they and also tho 
testator should sign, according to the superadded institution of 
positive law ; and lastly, that in virtue of the praetorian edict, their 
seals should be affixed, and that the number of witnesses should bo 
seven. 



Sect. I. Progress of -the Lata. 

- • * ' 

ment had established arid left standing in this country. 
It appears, however, pretty certain, that this testa- 
mentary power over land did not survive the Norman 
conquest, except in particular cities and boroughs, 
where, by particular fr /our, the Saxon institutions 
were suffered to breathe ( 3 ) : it ceased by the opera- 
tion of the feudal system of property, which necessa- 
rily excluded all voluntary alienations of possessions 


Afterwards, the further solemnity of naming the heir in the tes- 
tament was added by Justinian, and again taken away by the same 
emperor, in Nov. 119. c. 9. and at length, the excess of testimony 
was corrected by the canon law in the pontificate of Alexander the 
Third, by which it was declared sufficient to prove a testament by 
two or three witnesses, the parochial minister being added ; impro- 
bata consiitut tone juris civilis tie sejrfem testibus adliibendis ut nimis 
longe recedente ab eo quod scriptum est — in ore dim rum vel trium 
tesiium stet omneverbum^ Szcwb.fi 4. Dent . c. 18. M tilth . c. 18. which 
reformation obtained the sanction of general usage. 

Swinburn says, that this institution has also been reformed by the 
general custom of this realm, u which distinctly requires no more 
than two witnesses, so they be free from any just cause of excep- 
tion which observation he repeats in several places of his treatise 
on wills, on the authority of Linwood, in Statut . Verb. Prob. de 
Pest. 1 . 3. Provincial Constit. Cant. Bracton also has the following 
passage : u Fieri autem debet testamentum liberi hominis ad minus 
coram duobus vel pluribus viris legalibus et honestiSy clericis vel 
laicis ad hoc specialiter convocatisy ad probandum testamentum de- 
fundi si opus fuerity si de testamento dubitatur” Bract, lib. 32. fol. 
61. but these words import a recommendation, and not an impera- 
tive rule ; and nothing seems now to be better understood, than 
that a will of personality needs neither the attestation of witnesses, 
or the testator’s seal or signature ; and though written in another 
hand, yet if proved to have been written according to the testator’s 
instructions, and approved by him, it is a good will to dispose of 
chattels. Comyns, 452, et seq. 

(3) Whether gavelkind lands in Kent were deviseable by custom 
seems to be a matter in dispute. See the arguments pro et con • in 
Rob. Gavel* 235 . 
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with which personal services and duties were insepa- 
rably connected*. But with respect to moveables, the 
testamentary power seems, in this country, with more 
or less restraint, to have been exerciseable in a very 
remote period. The ready mode of authenticating 
the property in goods by the possession, and of trans- 
ferring the possession by manual delivery, and the 
usufructuary and revocable quality of terms of years, 
caused them at an early period to be considered as 
proper subjects for every kind of alienation. But 
though testaments of moveables were permitted by 
the ancient law of England, according to Glanville 
and Bracton, yet the power extended only to one- 
third, called the dead man’s part ; which limitation 
seemed to prevail in London and York, after it had 
fallen into disuse in other parts of the kingdom, till 
at length by several statutes the testamentary power 
over goods was thrown generally open (4). 

d Vide 1 Eq. Ca. Abr. 401. 


(4) By the 4th W. and M. c. 2. persons within the province of 
York may dispose by will of all their personal estate, in as large 
and ample a manner as within the province of Canterbury, and 
elsewhere ; and the widows and children, and other kindred of 
such testator, are barred of their claims under the custom. But 
the citizens of the cities of York and Chester, who were freemen^ 
inhabiting there, being excepted out of this statute, the 2d ami 3d 
Anne, c. 5, was made to repeal this exception, and to put them 
upou the same footing, in this respect, as persons within the pro- 
vince of York. And by the 11th G. 1. c. 18, the citizens and free- 
men of the city of London are also enabled to devise and dispose 
of their personal estate, in such manner as they shall think lit, 
except where they enter into any agreement on marriage, or other- 
wise, that their personal property shall be subject to or distributed 
by the custom. In cases of intestacy, the property becomes sub- 
ject to, and distributable according to the custom. 



Sect. 1 . Progress of the Law. 

According to the author of the Commentaries, “ by 
the ancient common law*of the land, and which con- 
tinued at the time of Magna Charta, a man’s goods 
were to be divided into three parts, of which one 
went to his heirs, or lineal descendants, another to 
his wife, and the third was at his own disposal ; or if 
he died without a wife, he might dispose of one moi- 
ety, and the other went to his children. Jf he had no 
children, the wife was entitled to one moiety, and he 
might bequeath the other; but if he died without 
wife, or issue, the whole was at his own disposal. 
The shares of the wife and children were called their 
reasonable parts, and the writ de rationabili parte 
bonorum, was given to recover them. 

In the reign of Edward the Third, this right of the 
wife and children was still held to be the common law, 
though frequently pleaded as the local custom of Berks, 
Devon, and other counties ; and Sir Henry Finch lays 
it down expressly to be the general law of the land, 
in the reign of Charles the First. But the law has 
since been altered by imperceptible degrees, and the 
deceased may now by will bequeath the whole of his 
goods and chattels, though it would be difficult to 
trace out when this alteration began b .” (5) 

k 2 Bl. Cora. 491. 2. 


(5) This difference in importance between land and goods arose Of the 

out of the principles of the feudal system. According to the law of j^f^th- 

Rome, no such difference subsisted. The general representative »ng lega- 

was the heir, and by that title he succeeded as well to the move- different ° 

ables as immoveables. And when the whole substance devolved, * ta £? s 

7 the Roman 

the difference was only between him who was appointed heir by law. 
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With respect to land; the feudal system was long 
in giving way to the increafing propensity of indivi- 


the will, and was called the hares instUidus *, and him who suc- 
ceeded to the Intestate as his natural heir. It has been endeavour- 
ed, in a preceding note, to help the student to understand the na- 
ture of this appointment of an heir, by will, *in the law of Rome, 
before and after the law of the Twelve Tables, by the clause u uti 
qmsque le gas sit , <$’c.” (which was construed to comprise the hare - 
dum institutiones , as well as the legato) confirmed the general testa* 
mentary power. A slight summary of the practice and forms of 
bestowing particular parts of a man’s possessions by way of legacy, 
under the different stages of the Roman law, may perhaps be not 
unacceptable. 

The legato et Jidei-commissa were the two modes whereby the 
testamentary disposition of property in particular things was effect- 
ed ; in contradistinction to a gift of the universal inheritance or 
substance of the testator ; iti the disposal whereof, and in the in- 
stitution or appointment of the universal heir, consisted properly 
the testamenli factio . 

Another very important distinction between the haerediias ex tes~ 
turner to and the legatum was this — that the latter was purely lu- 
crative, whereas the former was often burthened with obligations, 
and sometimes to such an extent as to be thereby rendered unpro- 
fitable. By the text of the imperial law, the legacy or legatum 
was defined to be u donatio queedam a defuncto relicta , ah licerede 
preestanda” and great stress was laid by the commentators on the 
word 6 quasdanij as importing something having the quality of a 
gift in some respects, and yet essentially differing from it in others . 
A gift they said it could not be, because a gift was properly a 
transaction between two persons, and requiring for its perfection 
the acceptance of the donee. 

A legacy did not depeud upon the acceptance of the legatee, nor 
was it a transaction between two persons ; it was the creature of 

the testator’s will only, ambulatory and suspended during his life. 

« 

* If of the goods only, he was called hares ieetamentarius ; and it was 
shewed by Lord Hard wick e that executor was a barbarous term unknown to 
the civil law. 3 Atk. 300 
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duals to make provisions that were to take place af- % 
ter death. It seems, however, that with the consent of 


In a strict sense, indeed, it was considered as expecting the ac- 
ceptance or assumption of the inheritance by the heir, with the 
function belonging to it ; post mortem testatoris adhuc pendet ab 
additiune hoereditatis . And yet it was qUcedam donatio , as pro- 
ceeding from the benevolence of the testator, and conferring a title 
of emolument only — fit ulus , mere tucrativus . The latter word* 
of the definition 4 ab hcercde pr&sfarida. * are to be understood as 
implying, that, although the property in the thing bequeathed 
passes directly to the legatee, the possession was nevertheless to be 
looked for at the hands of the heir. 

We learn from Justinian’s Institutes, tit. de legalis , what were 
the ancient methods and forms of bequeathing, which, by their 
strictness and technicality imposed great difficulties upon, and some- 
times disappointed the wishes of, the testator. These various forms 
gave a diversity of rights and remedies to the legatary, and were 
of unequal efficacy in respect to the disposing power of the testa- 
tor : as for example, by one form a testator could dispose only of 
what was already his own property, by another, he could dispose 
of the possessions of other men, provided they were saleable, as 
far as his assets in the hands of the heir would suffice for the pur- 
chase : some gave a right of action in rem y and some in personam . 
These and other particulars respecting them, the reader will find 
well explained in the Commentary of Vinnius, tit . de legatis. The 
enquiry is, however, only a matter of curiosity, as Justinian, by a 
sensible law , reduced these various forms to one and the same ope- 
ration. 

But as the general strictness belonging to them all still remained, 
though the intricacy of distinction between them was removed, 
the same Emperor, by a stroke of liberal policy, levelled the dis- 
tinction in point of effect^ between the legata and the jfidei-commis- 
sa , and thereby, the rigid forms of expression, the necessity of 
the previous appointment of an heir, the testator’s inability to ex- 
tend the benefit Ijeyond the life of the heir, or to bequeath it by an 
instrument less solemn than a regular testament, or codicil confirm- 
ed by a testament, were all removed, and the same indulgence 
given to the bequest by way of direct legacy y as to that, which wa» 
effected through the medium of a trust . 
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the superior, the feudatory often contrived to alie- 
nate by a donation by deed, made on the bed of death. 


In virtue of this ordinance, arid in prosecution of its spirit, a 
more liberal interpretation obtained in the construction of testa- 
ments, in which from thenceforward the intention of the testator 
was the principal object of enquiry, and a .numerous description of 
persons whom the rigour of the jus civilis had deemed incapable of 
taking by way of legacy , such as the banished, the childless, per- 
sons living in celibacy, and strangers, were rendered capable of 
taking by will, and the circuity and precariousness of a trust were 
avoided ; and, on the other hand, to equalize the advantages res- 
pectively belonging to the legata and the fidei-commissa , instead of 
the extraordinary and sometimes dilatory process by which the 
fidei-commissa were enforced, the ordinary remedy by the actio ex 
testamenlo , and even the ret vindication in the cases where it ap- 
plied, were opened to all descriptions of legataries. 

The donatio causa mortis is a title of the civil law, and of our 
own, to which the attention of the diligent student should be di- 
rected. In the text of the Institutes of Justinian, lib. 7, it is thus 
defined, or rather described ; Mortis causa donatio csf , quas prop- 
ter mortis fit suspicionem quum quis ita donut , ut si quid humanitus 
ei contigisset , haberet is , qui accipit : sin autem super vixisset is qui 
don twit n reciperet : v el si cum donationis pcenituisset , ant pnor tie- 
cesserit is , cui donatum sit. Has mortis causa donationes ad cxem- 
plum legatorum redaette sunt per omnia. Nam cum precedentibus 
ambiguum filer at y utrurn donationis , an legati instar earn oblinere 
oporteret , et utriusque causes qumlam habebat insignia , el alii ad 
aliud genus earn reirahebant , a nobis conslilutum cst , at per omnia 
fere legatis connumeretur , et sic procedat, quern ad modum nostra 
constitutio earn formavit. Et in summit mortis causa donatio cst, 
quum magis se quis velit habere , quam cum , cui donat , magisque 
eum , cui donat , quam hwredem suum : which description the Em- 
perdr illustrates by an example from the Odyssey, of the gift of Te- 
lemachus to Piraeus. (See also other examples of the antiquity of 
this species of gift In Taylor’s Elements of thcCirtlLaw, p. 536-7.) 

According to Vinnius, in his Commentaries on this description of 
the donatio caus& mortis , it is not necessary to the constitution there- 
of, that the giver should be in actual and imminent danger of death, 
but it is enough if he be moved by the general consideration of 
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mortis causa ; which, being a gift to take effect 
in point of form, de presenti, though its real effect 


mortality, sola cogitatione mortalilatis ex sorts hamanu, provided he 
expressly declares at the time, that he gives with such expectation 
and intention, otherwise the gift will be construed a pure and sim- 
ple donatio inter vivos , and, consequently, will not be revocable. 
The same account of it is given by Swinburn, in the seventh sod ion 
of his Treatise on Testaments and Wills. But in our courts of 
equity, the description of this species of donation has been confined 
within narrower bounds, being limited to those cases where a man 
lying in extremity, or being surprised with sickness, and having no 
opportunity to make his will, lest he should die before he can make 
it, gives with his own hands, his goods to his friends about him. 
This, says Lord Cowper, if he dies, shall operate as a legacy, but if 
he recovers, then the property thereof reverts to him.” See Gilb. 
Eq. Rep. 12, 13. Pree. in Chan. 260 ; and see 3 P. Wms. 358. 1 P. 
Wms. 405. 442. 1 Vez. jun. 547. The reader, however, will find 
in Still v . Chapman, 2 Bro. C. R. 612. a decision of Lord Thur- 
low on this subject, conformable to the explanation given in Vinni- 
us and Swinburn, as above-mentioned. 

It appears quite clear, according to all the authorities, that there 
must be a delivery of the thing by the giver in his lifetime ; and we 
observe, that Lord Cowper’s expression, in the case of Hedges r. 
Hedges, Prec. in Chan. 269, was u gives with his own hands.” 
And, by Lord Ilardwickc, in the case of Shargold v. Shargold, 2 
Vez. 431, it was said, that the delivery must be actual , and that 
a, symbolical delivery would not do ; for which reason his Lordship 
held, that a delivery of receipts for S. S. Ann. made in the donor’s 
last illness, and experssly in contemplation of death, was not a 
good donatio mortis causa; consequently, said his Lordship, 
this was merely legatory, and amounted to a nuncupative will, 
and was contrary to the statute of frauds; for if the necessity 
for delivery be taken from the thing, it remained merely nun- 
cupative. 

Upon the same ground, his Lordship held that it was impossible 
to make a donation mortis causci of stock or annuities, because in 
their nature they were not capable of actual delivery ; and that, 
therefore, there could not be a gift causd mortis of them, without a 
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was postponed to the death of the grantor, might in- 
troduce this ambiguous kind of testamenti factio, with 


transfer , or something amounting to a transfer. And upon the 
same principle it was judged, in Miller v. Miller, 3 P. Wms. 356, 
that a note for 1001. being merely a chose in* action, could not be 
the subject of a donatio causA mortis. 

But still, perhaps, if such a delivery be made as, in gifts inter 
vivos , would actually transfer the property in the thing, and give 
the possession in law, this will be a sufficient delivery to support 
the act as a donatio mortis causa; for the nature of the thing must 
be respected in all transfers. Thus in the case above cited, of the 
gift of the receipts for S.S. Ann. it seemed to be admitted by the 
Chancellor, that the transfer of the stock itself would have been 
effectual. And, perhaps, Lord Hardwicke designed in the case 
above cited to deny the efficacy of a symbolical delivery only where 
the thing was susceptible of a specific and manual delivery. The 
decision of Lawson v. Lawson, 1 P. Wms. 441, wherein a man upon 
his death-bed had drawn a bill upon a goldsmith, to pay 1001. to 
A’s wife to buy mourning, is an instance of an effectual appoint- 
ment in the nature of a donatio mortis causa ; and see Tate v. Hil- 
bert, 2 Vez. jun. Ill, wherein that decision was approved by Lord 
Loughborough ; his Lordship, at the same time observing, that the 
report in 2 P. Wms. was incorrect, as it appeared from the Regis- 
ter’s book that the direction for mourning was indorsed upon the 
bill, in the donor’s hand-writing. It will be seen also by the cases 
of Still v. Chapman, 2 Bro. C.R. 612, and Snellgrove v . Bailey, 
3 Atk. 214, that both bank notes and even bonds have been held 
to be capable of a sufficient delivery to constitute a good donatio 
causA mortis. 

The principal circumstances which distinguish the donatio mortis 
causA from the proper legacy , should be attended to. The points 
also of resemblance should be carefully marked. And principally, 
on this head, the ambulatory, imperfect, and revocable nature of 
both will occur as the most important article in which they agree ; 
and on the other hand, the principal difference between them, 
seems, to consist in the independence of the title of the donee of 
the gift causA mortis 9 on the act or consent of the representative. 
The same grounds of difference distinguished them in the civil law, 
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less novelty of principle*. It seems, indeed, that the 
consent of the heir was, at first, and for a long/con- 
tinuance, thought necessary to these alienations by 
deed, in prospect of death ; though, according to some 
writers, this practice was worn out before the statutes 
of Henry the Eighth* 1 . It seems, that soon after the 
statute of quia empfores had concurred with other 
causes, to render the testamentary power over land as 
well as moveables an object of universal desire, the 

8 Glanv. lib. 7. c. 1. 

4 See Dal. on Feuds, c. 3. sect. 1, and Spellman’s Remains ; also 
Glauv. 1. 7. c. 1. 


donatio hcec ab additione hcereditatis , sicut legatum non pendet, sed 
sola morte confirmatur donantis. It should be observed also, that 
a donatio causa mortis differs from a legacy in its exemption from 
the jurisdiction of the ecclesiastical courts, 2Vez.437; and again 
resembles it in its liability to debts upon a deficiency of assets; see 
Smith v . Cason, at the end of Drury v. Smith, 1 P. Wms. 406. It 
is liable to the duties on legacies, imposed by the late acts of par* 
liament ; and with the Romans it fell under the restraints of the 
lex Falcidia as well as legacies. They are both liable, according 
to our laws, to be defeated by creditors. 

Finally it may be observed, that the fact of the gift mortis causa 
is, in our law, to be proved in the same manner as other facts are 
to be proved ; whereas, in the law of the empire, it was a point 
of resemblance between this gift and a legacy, that the former was 
necessary to be proved by five witnesses ; which was the number 
necessary to the proof of a codicil, or any instrument of a testa- 
mentary operation which was not in strictness a testament accord- 
ing to its definition iu the civil law. 

If the gift be made and authenticated by a written instrument, 
without any actual delivery, but the deed or instrument conveys 
an interest to take effect absolutely in possession at the decease of 
the donor, this cannot be effectuated as a, donatio causA mortis , but 
there seems to be no reason why it should not operate as a testa- 
mentary dispositions 
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difficulty arising from the necessity of livery of seisin 
was eluded, by the practice of making feoffments to 
uses, over which, by the assistance of the courts of 
equity, wherein declarations and dispositions in re- 
spect to those uses were carried into effect, if. made 
upon good consideration, a power of disposing by 
will might be exercised. And if these creations of 
uses were adopted from the civil law, we may conjec- 
ture that our ancestors were led more easily into the 
practice, by the notions they had previously learned 
to entertain of a distinction between the legal and be- 
neficial property, from their reservations of the domi- 
nium directum, abstracted from the dominium utile, 
in their first feudal donations. 

It is well known, however, that by the statute 27 
H. 8 c. 10. this method of virtually disposing of land 
by will was disturbed. For by that statute, the use, 
as soon as it was created, became the legal estate, 
which was immediately carried to and executed in the 
cestui que use, so that wills lost their operation on the 
use raised directly upon a feoffment. It was still, 
however, in the power of individuals to elude the 
statute, and to keep the legal separate from the bene- 
ficial interest, by means of an use raised upon an use, 
or a second use, which the courts construed to be out 
of the reach and operation of the act, and thus trans- 
ferred them to the jurisdiction of equity, under the 
denomination of trusts. In a very few years after- 
wards, however, an end was in a great measure put 
to these artifices, by the statutes of 32 Hen. 8. c. 1. 
and 34‘Hen. 8. c. 5. usually called the statutes of wills. 

By these statutes, all persons having any manors, 
lands, tenements, or hereditaments, in possession, re- 
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version, or remainder, holden by socage tenure, or* 
in the nature of socage tenure, and having no lands 
held in capite, or by knight’s service, were enabled 
to devise all their lands, or any rents, commons, or 
profits, out of them, to any person, in fee simple, 
fee tail, for life, or for years, at their pleasure. Those 
holding of the king in capite by knight’s service, or 
by knight’s service and not in chief, or of any com- 
mon person by knight’s service, might devise" two 
parts thereof in three, and no more ; the other third 
part being to descend to the heir, for satisfying the 
duties of the tenure, and, therefore, the devise of the 
whole land in such a case would be void. The per- 
son holding any such land by knight’s service in ca- 
pite, and other lands by socage tenure, might devise 
two parts of the whole, and no more, or any rent, 
&c. out of it, at his pleasure. lie that held lands of 
the king by knight's service only, and not in capite, 
as if a mesne lord by knight’s service had also other 
lands held by socage tenure, might devise two parts 
in three of all the land held by knight’s service, or 
any rent, &c. out of it, and all his socage lands at 
pleasure. But which disposing power was only to be 
exercised by a will or testament committed to writing, 
in the life-time of the testator. 

By the conversion of military tenures into common 
socage, the statute 12 Car. 2. 24, brought the greatest 
portion of the lands of this kingdom within the above- 
mentioned statutes of Hen 8. and made them disposc- 
ablc by the last wills of such as possessed them in fee 
simple. By this statute, which, as the title declares, 
was “ for taking away the court of wards and liveries, 
and tenures in capite, and by knight’s service, and 
purveyance, and for settling a revenue upon his ma« 
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jesty in lieu thereof/’ all tenures by knight’s service 
of the king, or of any other person, and by knight’s 
service in capite, and by socage in capite of the king, 
and the fruits and consequents thereof, are taken 
away and converted into free and common socage : 
and it is thereby enacted, that all tenures thereafter to 
be created by the king, his heirs, or successors, upon 
any grants of any manors, lands, or hereditaments, 
of any estate of inheritance, at the common law, shall 
be free and common socage, and not by knight’s-ser- 
vice, or in capite. 

But the tenure by copy of court roll, and the ser- 
vices incident to the same, are untouched by this act 
of Charles 2. nor do the statutes of Hen. 8. above- 
mentioned extend to them, as they do not come within 
the description of socage tenure. The tenure in 
frankalmoign, and the honorary services of grand ser- 
jeants, other than of wardship, marriage, and the 
charges incident to the tenure by knight’s service, 
were likewise unaffected by this act of Charles*. 

Thf loose It appears, however, that there was something to 
tion of the regret in the almost boundless facility which was given 
statutes of ^ ^ testamentary power, by the operation of these 

statutes ; in so much that a celebrated writer has re- 
marked, in speaking of the operation of the statute 


* This Act made some alterations also in socage tenure. It 
took away the aids pur file marier, and purfaire fitz chevalier, 
which were incident to all socage tenures. And it relieved soc- 
cage in capite from the burthen of the King's primer seizin, and 
fines of alienation to the King, to both of which socage in capita 
was equally liable with tenure by Knight’s service. See Harg.Co. 
Litt. 93. c. (3). 
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of wills, that experience soon shewed how difficult 
and hazardous a thing it is, even in matters of public 
utility, to depart from the rules of the common law, 
which are so nicely constructed, and so artificially 
connected together, that the least breach in any one 
of them, disorders, for a time, the texture of the 
whole. Innumerable frauds and perjuries were quickly 
Introduced by this parliamentary method of inheri- 
tance ; for so loose was the construction made upon 
this act by the courts of law, that bare notes in the 
hand-writing of another person, were allowed to be 
good wills within the statute. 

It appears by the cases upon this statute, that the 
testament of lands and tenements ought'not only to be 
in writing, but that it must be committed to writing 
at the time of making thereof, or at least in the life- 
time of the testator ; and that it is not sufficient to 
put it into writing, after the testator's death. But if 
the will be made by parol, and is afterwards written, 
and then carried to the testator for his approbation, 
and he approves of it, it is a good will of lands, under 
the statutes of Henry the Eighth ; and it has been 
held, that if the testator, when he declared bis will 
by word of mouth, had ordered the same to be writ- 
ten, and the will was accordingly written in his life- 
time, the testament was as good as if it had been writ- 
ten at first. But, if a man were on his death-bed, 
and another came to him, and asked him whether his 
wife should have his land, to which he answered, yes, 
and a clerk being present did put this into writing, 
without any precedent command, or subsequent al- 
lowance of the sick person, this was not a good testa- 
ment of land, according to the exigency of the Btatute 
of wills ; and if a man declared his will before wit- 
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nesses, and sent for a notary to write it, and died be- 
fore he came, and then it was written, this was no 
good will of lands, though it would have been suffi- 
cient,- at that time, as a nuncupative will of chattels. 

, But if a notary took direction from a sick person for 
his will, and afterwards went away and wrote it, and 
then brought it again, and read it to the testator, who 
approved. of it, or if it were written from his mputh 
by the notary, . by the direction of the testator himself, 
although it were not shewn or read to him afterwards, 
these were held to be valid dispositions of land, under 
the statutes of Hen. 8., And further, it has been held 
upon these statutes, that if a notary did only take rude 
notes or directions from a sick man, which he did 
agree to, and they were afterwards written fair in his 
life-time, and not shewn to him again, or not written 
fair till after his death, this was an effectual will to 
dispose of lands*. 

In the case of Laurence v. Kete f , we have the sen- 
timents of the judges much at large, respecting the 
sufficiency of a will under these statutes. A. being 
sick, said that he had devised all his lands to his wife, 
for life, and limited several remainders of several par- 
cels. of them, and about an hour afterwards expressed 
a wish that one K. were there to write his will, where- 
upon the wife, without acquainting her husband with 
it, sent for K. who-, from the mouth of the witnesses 
who heard the devise, wrote the same ; but because 
they differed in their testimony, touching the limita- 
tions of the remainders, he wrote ttfo wills, and this 
.without the privity of the husband, who, before the 

• Perk. sect. 476, 477. Dyer, 53. 72. Plowd. 345. 4 Rep. fiO. 

* Alleyn Rep. 54. 
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writing was finished, became senseless, and presently 
afterwards died. 

And thereupon the following points were agreed to 
by the court, and given in charge to the jury : 1st, 
That an actual devise by word, is no sufficient ground 
for a stranger to write the will, but there ought to be 
tin actual desire expressed to have the will written ; 
nor is a bare wishing sufficient ; there should be an 
actual willing. 2. That this desire ought to be ex- 
pressed in some short space of time after the devise, 
so that it may be regarded as one continual act ; for 
if the devise be made at one time, and at another time 
the devisor sends for a person to write his will, a new 
declaration will be necessary to make it effectual. 3. 
That an actual desire of the husband that K. were 
there to write his will, was a sufficient ground for the 
wife to send for him, though the devisor gave no ex- 
press directions to do it. 4. That the writing the will 
from the mouth of witnesses was sufficient, and it heed 
not be from the mouth of the testator. 5. If witnesses 
agree as to the devise for life, the will stands good for 
that, though they disagree as to the limitation of the 
remainders. 6. Though the devisor becomes sense- 
less before the will be written, yet, if it be written be- 
fore he dies, it is a good will in writing. 7. If a will 
continue in writing at the time of the death of the 
testator, though it be lost or burned afterwards, it 
stands good ; but if it be burned at the time of his 
death, then the devise is void. The next day the jury 
gave a verdict against the will, because the evidence 
Was not clear as to the testator’s desire to send for K. 
There was a motion for a new trial, upon pretence of 
partiality in some of the jurors, but the motion did 
not succeed. 
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The case of Stephens v. Gerrard*, has been said to 
have given rise to the clause respecting the signature 
and attestation of wills in the statute df frauds. Some 
loose sheets of paper were there produced as the will 
of Sir Edward Worsley, and a title was set up under 
them in favour of his natural daughter: they were 
written by one Baynhatti, an attorney of Gray’s Inn. 
Sir Edward had not signed them, and there was no 
evidence offered to prove them published, but that of 
Baynham ; whose evidence, according to Siderfm, 
made it appear, that Sir Edward had dictated* writing 
made by him, and had caused it to be interlined, and 
had said that he intended to write it over again him- 
self, but that in the mean time what was written shoaM 
be his will, though he refused at that time to Sign and 
publish it as such ; and the conclusion of it as it stood 
wto* as follows, “ in Witness whereof I have put my 
hand and seal to every sheet,” but in fact his hand and 
seal were not put to any one sheet ; the court, ne- 
vertheless, held this to be a sufficient will, and so the 
jury found it. 


These 
loose con- 
structions 
of the sta- 
tute of wills 
called for 
the formal 
restraints 
imposed by 
the 5th and 
6th sec- 
tions of the 
statute of 
frauds. 


These loose constructions of the statute of wills, 
which afforded such facilities to designing persons of 
practising upon the weakness of men on the bed of 
sickness, or of forging testaments and supporting 
them by peijury, when the lips of the party were 
closed for ever, induced the legislature to interpose 
some additional guards for the protection of these last 
and most interesting dispositions of property. By the 
statute of 29 Car. 2. c. 3. it was, therefore, enacted, 
that “ all devises and bequests of any lands or tene- 
ments, deviseable either by force of the statute of wills, 
or by that statute or by force of the custom of Kent, 


* Sid.315.3Kebl.128. 
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or the custom of any borough, or any other particu- 
lar custom, shall be in writing, and signed by the 
party so devising the same, or by some other person 
in his presence, and by his express directions, and 
shall be attested and subscribed in the presence of the 
said devisor by three or four credible witnesses, or else 
they shall be utterly void and of none effect.” 

It is considered by Swinburn among the advantages it was an 

• it , . advantage 

of a written testament, that the testator has thereby of tlie writ- 
an opportunity of concealing the contents from the that tL 
witnesses, which he cannot do when he makes a nun- might be 
cupative testament. For, says he, (after enumerating from the 
many of the motives which may rationally influence wlUu ' s,M * 
the testator to keep those in expectancy ignorant of 
his last dispositions,) in these and the like cases, after 
the testator has written his will with his own hand, or 
procured some other to write the same, he may close 
Up the writing without making the witnesses privy to 
the contents thereof ; and shewing the same to the 
witnesses, he may say unto them. This is my last will 
and testament , or herein is contained my last will, and 
this is sufficient, 

Nof, continues he, is the instrument the less avail- 
able, because the witnesses do not know what is con- 
tained in the saute, i<u case the witnesses be able to 
prove the identity of. the writing; that is to say, that 
the will produced, is the very same writing which the 
testator in his life-time affirmed before them, to be his 
will : otherwises the will can have no effect through 
defect of sufficient proof. The same writer, there- 
fore, recommends, lest the will should fail for want of 
sufficient proof, when the testator would not have the 
contents known, that the witnesses should write their 
3 
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names on the back, or on some part of the testament, 
or use some other means that might enable them to 
depose and testify undoubtingly, that the same is the 
very writing itself, which the testator affirmed to be 
his will*. 


Tliifl ad- 
vantage 
exists e- 

a ually un- 
er the sta- 
tute of 
Charles. 


What Swinburn here recommends in practice, be- 
came soon afterwards the law of the land, by the wise 
enactments of the statute of 29 Car. II. which, while 
it gave to the declaration of a man’s last will the 
solemn notoriety of a triple attestation, preserved to 
testators all the advantages of the written form ; for 
though by the statute of Charles, the three witnesses 
must sign in the presence of the testator, it is no more 
necessary for them than for the witnesses who were 
voluntarily called in by a testator to attest the instru- 
ment in writing, under the statute of Henry the 
Eighth, to be privy to the contents of the instrument. 


In Peate v. Ougley 1 , which was after the statute of 
Charles, a testator produced to the witnesses a paper 
folded up, and desired them to set their hands to it as 
witnesses, which they all did in his presence, but they 
did not see any of the writing, nor did he tell them it 
was his will, or express what it was : but it was all 
written with the testator’s own hand. It was object- 
ed, that this was not a good execution of the will 
within the statute ; for that it was not enough that 
the witnesses wrote their names, they ought to attest 
the signing by the testator, or at least the publication 
of the will ; but that the testator neither signed the 
will in their presence, nor declared it to be his last 
wiH before them. On the other side it was insisted, 

k Swinb. on Test. part. 1. sect. 11. God. O.L.66. 

‘ Com. 197. 



Sect. 1 . Progress of the Law. 

that the execution was sufficient within the statute 5 
for that there was no necessity for the witnesses to 
see -the testator write his' name ; and, if he wrote 
these words, signed, sealed, and published as his will, 
and desired the witnesses to subscribe their names to 
that, it was a sufficient publication of his will, though 
the witnesses did not hear him declare it to be his 
will. And Trevor J. inclined, that there was suffi- 
cient evidence of the execution. 

But the case of Trimmer v. Jackson k went further, 
for there the witnesses were so far removed from a 
knowledge of the contents, that they were actually de- 
ceived as to the nature and purpose of the instrument, 
which they were led to believe, from the words used 
by the testator at the time of the execution, was a deed 
and not a will. It was delivered as his act and deed ; 
and the words r sealed and delivered’ were put above 
the place where the witnesses were to subscribe their 
names ; and in consideration, as it is said, of the in- 
convenience that was possible to arise in families from 
its being known that a person had made his will, it 
was adjudged by the court, that this was a sufficient 
execution. 

According to these cases it not only appears to have 
been the opinion of the courts, that it was unnecessary 
that the witnesses should be privy to the contents of 
the will since the statute of Charles, (as it certainly 
appears to have been held upon the statute of Henry- 
the Eighth,) but they seem to have carried the allow-' 
ance beyond the cases, (loose as they appear to' have 
been,) which were determined upon the statute of 

* 

* Cited by Denison J. in Wallis v. Wallis, 4 Bum. Eccl. L. 127. 
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wills ; far, as we learn from Swinburn, the authori- 
ties go no further than to shew, that one of the ad- 
vantages of the written testament over the nuncupa- 
tive method, (which was still permitted, where, by 
the customs of particular places, lands were devisa- 
ble) Was the opportunity it gave to the testator to 
make an effectual will, without disclosing the contents 
even to the witnesses, which was a concealment often- 
times of importance to the peace of families ; but then 
the identity of the will ought to be proved : and 
therefore, it seems to have been a common idea With 
the writers upon the subject of wiUs previous to the sta- 
tute 29 Car. 2., that the nature of the instrument or 
writing ought to be announced or published by the 
testator to the parties present. 

A reliance upon the security derived from the at- 
testation by three credible witnesses in the presence of 
the testator, may account for the little importance at- 
tributed by some of the judges to the publication of 
the will by the testator ; so little indeed, as to deem it 
unnecessary for him to announce or declare to the 
witnesses the nature of the instrument they were 
to sign. 

In the case of Wallis v. Wallis', wherein both 
Trimmer v. Jackson, and Peate v. Ougley were cit- 
ed, there seems to have been some doubt on the sub- 
ject of publication. The case, however, though ar- 
gued only at the assizes, shews the opinion of Mr. 
Justice Denison, as to the necessity for the witnesses 
to know what instrument they were signing, to be in 
correspondence with that of Lord Mansfield, and 


) 4 Bum. Eccl. L. 137. 
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the judges who decided the case pf Trimmer u 
Jackson*, 


Section II. 

Testamentary Capacity. 

The Statute 34 & 35 Hen. VIII which explains tke Of the »ge 
power of devising lands, excludes from the exercise takes" 1 ' 
of it all infants, ideots, femes covert, and persons of place ' 
nonsane memory. There has been some diversity of 
opinion concerning the age at which the testamentary 
capacity, as to personal estate, takes place ; but the 
doctrine that it commences in males at 14, and in 
females at 12, seems to be most relied on m . Of 
lands no person can make a will till 21, by the words 
of the statute of wills, unless by the special custom of 
particular places n . And it seems that no custom can 
enable a male infant to make any will before he is 
14 years of age 0 , 

A woman whose husband is banished for life may 
make a Will and act in every respect as a feme sole . 9 

But regularly, a woman under coverture cannot Capacity 
make a will, either of lands or goods, not even of her women™ 

* But observe whet was said by Lord Hordwicke as to the ne- 
cessity for publication. 3 Atk. 161, Ross v. Ewer. 

A will may be written on any material, or in any language, so 
as, if it concern property in England, it be framed with the solem- 
nities required by the English law. Swiub. p. 4. S. 28. 1 Vera. 85. 

■ Herg. Co. Litt. 89. b. 0 Godolph. Orph. Lqg. 21* 

* Law of Ex. 153. 9 2 Veru. 101. 
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paraphernalia 9 ; though these last become absolutely 
her’s upon her husband’s deaths and in the mean time 
they are not subject to his disposition by will. r He 
may however sell or give them • away in his life time ; 
and if he leaves an insufficiency of assets they will be 
subject to the payment of his debts. * It has neverthe- 
less been decided that if the husband pawn the wife’s 
paraphernalia and die leaving a fund sufficient to pay 
all his debts and to redeem the pledges, she is enti- 
tled to have them redeemed out of his personal estate *. 
With the licence and consent of the husband a wife 
may make testament of her own, and it is said, even 
of the husband's goods “ ; but he may revoke the same, 
not only during her life, but, according to Swinburn, 
after her death, before the will is proved. If, how- 
ever, he confirm it after her death, he can never af- 
terwards depart from it. But that such an instru- 
ment is entitled to be called, in strictness, a will, has 
been doubted and denied \ And without such con- 
sent of the husband, the wife has no legal power of 
making any testamentary disposition of her own pro- 
perty, not even of her debts and choses in action, 
which are not divested out of her by the marriage, 
and do not survive to the husband. But she may make 
her husband her executor, and if she do not, and die 
in his life-time, he is entitled to possess himself of her 
choses in action, as her administrator. 

In equity, however, effect is frequently given to 
the testamentary dispositions of a wife, as where the 
husband stipulates that certain personal property shall 

* viz. her bed, wearing apparel, and ornaments of her person 
if suitable to her husband’s state and quality. 

r 3 Atk. 394. * 1. P. Wms. 730. 

* Swinb. 89. T 2 Atk. 49. 


* 3 Atk. 395. 



be enjoyed by the wife separately, it shall be enjoyed 
by her with all its incidents, whereof the jus dispo- 
nendi is one w . And where she has this power over 
the principal, she must necessarily also have it over 
its produce and accretions x . 

Of the Goods and Chattels which she has as Execu- 
trix to another she may make an executor without her 
husband’s consent 3 ' ; but of such she can make no de- 
vise with or without her husband’s leave, for they are 
not deviseable. 

Where she makes a will in execution of a power, 
though this is not in strictness a will, yet it is an act 
of a testamentary nature, and must be proved in the 
Spiritual Court, or the legatee cannot entitle himself 
in a court of law ; and the course is not to give pro- 
bate of the will, but administration with the will an- 
nexed, as a testamentary paper*. Before the case of 
Wright v. Cadogan a , it was well established that a feme 
covert might have power to dispose of land by writing 
in the nature of a will, so as to bind the heir, by re- 
serving to herself on her marriage such right by way 
of trust, or a power over an use ; but, by that case, 
the doctrine was carried further ; for there, articles 
having been entered into before marriage whereby it 
was stipulated by the husband that all the estate of his 
future wife, which she then had, or which at any time 

w 3 Bro. C. C. 8. Fettiplace v. Gorges. 

* ! 2 Vem. 535 pore v. Knight, Prec. in Ch. 255. 

y . II , Vm Abr. 141. 

* Dougl. 707, Stone v. Forsyth. 3 Atk. 156. Ross v. Ewer. 

1 Burr 431. Jenkin o. Whitehouse 2 Bro. C. R. 392. Cothay v. Sy- 
denham. 

* 6 Bro. P. C. 156. 
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should descend or devolve upon her, should be con- 
veyed to her own use, and subject to her appoint- 
ment, it was adjudged that an appointment execut- 
ed by her in favour of her husband, and her child- 
ren by him, was a good appointment against the 
heir, although no conveyance was ever executed, 
nor any fine levied of the reversion *. 

No person who is not of a reasonable mind mid sane 
memory can make any disposition by will : therefore 
an ideot, or person deprived of his faculties by ex- 
treme age c , or by intoxication, while the paroxysm 
endures, is not of testamentary capacity in the law. 
For the same obvious reason a lunatic is incapable of 
disposing of his property by will, except in his lucid 
intervals, if they occur, and they must be calm and 
clear intermissions, attended with quietness and free- 
dom of mind*. If a will by a lunatic be rationally 

* See the notice taken of this case in Doe v. Staple, 2 T. 11. 684* 
f 6 Rep. 23 Marquis of Winchester’s case. 


* A case some little time ago was determined in the preifogative 
court relative to the validity of a will which may help to illustrato 
these points. A will of F. £. Esqr. was propounded by S. S. Spin- 
ster, named an executrix therein, and opposed by the widow and son 
cf the testator. 

It appeared that Mr. E. was a gentleman of respectable connec- 
tions, and that family differences had produced a separation by mu- 
tual consent between him and Mrs, E. From that time Mr. E. 
took up his residence in various parts of England, and being in 
want of a person to superintend his domestic arrangements, he, in 
May, 1806, made choice of Miss S. for that purpose. He was 
shortly afterwards seized with a paralytic affection, from the ef- 
fects of which, added to the increasing infirmities of age, he suffer- 
ed gieatly. through the interference of his son at this juncture, 
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drawn up, and the nature cf the disorder be such as 
to afford any reasonable ground to suppose that a lu- 


a reconciliation was effected between the deceased and his wife, 
and he accordingly invited her to take up her residence with him. 
In October, 1807, she complied with this invitation, and then 
found Miss S. officiating in the superintendance of Mr. E’s. do- 
mestic affairs ; but she Quitted the house in November following, in 
consequence of the criminal intimacy which she suspected to exist 
between Miss S. and Mr. E. Mr. E.'s health declined consider- 
ably. The will, it appeared, was drawn up by the deceased, in 
the summer of 1809. He kept it by him until the 5th of July, 1810, 
when he ordered his carriage, intending to drive to the house of his 
friend C. but meeting him on the road, they returned together. 
They proceeded into* Mr. E’s library, where he told Mr. C. he had 
a favour to ask of him, as he was going to make his will, and leave 
him an executor ; and pointing to a drawer in the table, said he 
would find the will there, adding how necessary it was for every 
body not to be without a will, but particulary for him. The will 
was then produced, and purported to devise the testator’s freehold 
property to his son, subject to the settlement made on his marriage. 
It also gave an annuity of 6001. to Miss S. and any house the testa- 
tor might reside in at his death, with the furniture, plate, linen, 
horses, carriages, &c ; concluding with a bequest to her of all 
the rest of his personal property, and appointing her and another 
executors. Mr. E. then desired Mr. C. to draw up the codicil, 
appoii^g himself au additional executor, and giving him and the 
other executors 5001. each for their trouble, which he accordingly 
did, and both papers were then executed in the presence of Mr. S. 
Miss S’s father, and another witness. 

The validity of these two instruments was opposed by the widow’s 
son upon the two grounds of an undue ascendancy exercised over 
the4£stator’s mind by Miss S. and his total incapacity, as well at 
the time of making the will, as before and subsequent to it ; and in 
support of this, a variety of circumstances were adduced. It was 
stated, that Miss S« had taken advantage of the deceased’s infirmity 
of mind to produce a criminal connection between them ; that they 
afterwards lived in open adultery ; that she introduced her father 
and mother into the house as inmates, and endeavoured to estrange 
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cid interval may have prevailed, the very act itself 
furnishes an evidence not easily resisted of that sonnd 


his affections as much as possible from his son, and his family ; 
that they conspired together to obtain the deceased’s property, and 
often spoke of the will as having been, obtained by a plot of their’ s, 
and treated the deceased as insane, as in fyct he was ; that in the 
spring of 1810, he began to commit the most extravagant acts, pur- 
chasing large quantities of poultry, jewellery, &c. for which he 
had no occasion, destroying the furniture, &c. about the house, 
ordering dinner at a particular hour, and then insisting upon having 
it, though raw, two or three hours sooner, and throwing the gra- 
vy and sauce over those at the table. Several letters, also, pom- 
pously and improperly addressed, and otherwise indicative of in- 
sanity, were produced, as having been written to persons with 
whom he had formerly corresponded in the most accurate manner, 
and by whom he was esteemed, as in fact he was till then, a man 
of uncommon judgment. lie was shortly afterwards placed in the 
care of keepers, and in November following, a commission of lu- 
nacy having issued, an inquisition was held, and the Jury returned 
a verdict of insanity without lucid intervals, from the 1st of July 
preceding, five days prior to the transaction of the will. He 
was then removed to Dr. Willis’s, at Hoxton, where he died in 
October, 1811. 

In reply to this, circumstances were adduced on the part of Miss 
S. to shew that she possessed the confidence of the deceased, with- 
out any undue means ; that his displeasure was very great agffist his 
son for not coming to sec him, and that he often declared it would 
be thousands out of his way ; that Miss S’s connection with the de- 
ceased, far from being notorious, was hardly known, and her fa- 
ther was introduced into the house to manage the deceased’s farm- 
ing concerns, with a salary of 401. per annum, only on account of 
the deceased’s good opinion of his skill in those matters : that the 
deceased continued of sound mind, managing his affairs, and 
drawing drafts on his bankers, until the 12th of July, 1810, and 
even wished Miss S. to go with him the day the will was executed, 
excusing her solely on account of ill health. 

" A great mass of evidence was adduced in proof of these differeut 
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and disposing' mind which is necessary to its validity. 
As in the case of Cartwright b. Cartwright, Michael- 


representations of the case on either side, ami the arguments o? 
counsel heard at great length thereon, during three days; it being 
contended, on the one hand, that there was no proof of undue in* 
fluence or control over the deceased, but that the will was the spon- 
taneous act of a capable testator; and, on the other hand, that not 
only was an undue control proved, but also actual and positive in- 
capacity, for a period long antecedent and subsequent to the mak- 
ing of the will, as well as at the very time. 

Sir John Nicholl recapitulated the circumstances of the case. 
He was of opinion that the acts of extravagance committed by the 
deceased, coupled with the verdict of the jury upon the inquisi- 
tion, left no doubt of the deceased’s having been afflicted with 
insanity. Where there was, prima facie , no proof of this, the pre- 
sumption of law was always in favour of the testamentary act; 
but when it was otherwise, the onus probandi was thrown upon the 
party setting up the act ; and the question, therefore, in the present 
case was, whether the papers propounded were executed by the 
deceased during a lucid interval. lie proceeded to an examination 
of the doctrine of lucid intervals, as laid down by Lord Thurlow, 
that positive proof must be shewn of the disorder having been 
wholly thrown off for the time : there must be a complete lucid in- 
terval applying to the particular act in question, for if there was but 
a single word cc sounding the folly,” it was conclusive against the 
presuu^ion of a lucid interval sufficient for legal purposes. Col- 
lateral circumstances, however, such as whether the act was a 
natural disposition, or in favour of persons exercising an undue con- 
trol, might considerably influence the enquiry, as they were mate- 
rial to shew the probability of the act’s being the spontaneous exer- 
tion of the deceased’s mind ; and the present case was, therefore, 
to be examined upon these principles. He then entered into the 
private history of the deceased and Miss S., observing that, with all 
the court’s caution in listening to the evidence of servants in the 
house, still these .circumstances must have their weight. They 
were, however, strongly confirmed by the account given of the de- 
ceased’s incoherent correspondence; and the very fact of his wishing 
his wife and son to visit him when living in a state of open prostitu- 
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mas, 1795, before the delegates. The proposition 
bf Lord Thurlow in the Attorney General v. Parn- 
ther a , that where lunacy was once established by clear 

“ 3 Bro. C. C. 441. 


tion with this girl was in itself a proof of insanity. Looking then, 
at this evidence, it was not only sufficient to throw the burden of 
proving capacity upon the parties setting up the will, but it like- 
wise proved the influence they exercised over the deceased j and it 
would be difficult to imagine the evidence that would be sufficient 
to sustain a will under such circumstances. Mr. S. must have 
known of his daughter’s prostitution ; and this, added to his gene- 
ral conduct, did not go to confirm his attestation of the act in 
question. Mr. J. and Mr. C. were both renouncing executors, 
and had released their legacies ; the latter was also the writer of 
the codicil in his own favour. It was therefore probable, that they 
had expectations from tits bounty of the executrix ; and though this 4 
was not sufficient to discredit them, it must necessarily raise the 
suspicion of bias. There was no reason to believe that the de- 
ceased’s declarations of having made his will referred to either of 
the papers in question : and they had the effect of disinheriting his 
son from one considerable part of his property, only to make an 
unreasonable provision for a woman with whom he lived ki public 
adultery. The will itself bore strong internal marks of confusion 
and irregularity, and appeared to have been copied from some other 
not before the court. It was written very irregularly, some 
names partly omitted in places, and others repeated in a varied man- 
ner,. altogether shewing the deceased’s confusion at the time, and, 
in the language of Lord Thurlow, " sounding his folly.” So far, 
therefore, from any lucid interval being proved, there was every 
presumption of the continuance of the disorder, a presumption con- 
firmed not only by the general state of the evidence, but also by 
the contents and appearance of the will itself. The court was, 
therefore, bound to pronounce agaiust its validity ; and considering 
.rise active part taken by Miss S. in this transaction, with all its at- 
tendant obloquy, the court felt that it would not sufficiently mark 
its disapprobation of such practices, and hold out a discouragement 
of them for public example, did it not condemn her in -the costs 
incurred. Costs decreed accordingly. 
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evidence, the party ought to be restored to as perfeqt 
a state of mind as he was in before bis disorder, to 
make a good will, was denied by the present Lord 
Chancellor, who observed, that we might suppose the 
strongest mind reduced by the delirium pf a fever, or 
any other cause, to a very inferior degree of general 
capacity; and yet he might be competent to the 
making of his will, especially of personal estate 6 . 
And the rule is clear that there must always be the 
animus testandi, or the instrument purporting to be a 
will is of no effect in the law. The parties must 
therefore be free, and under no compulsion from such 
threat or violence as may reasonably be supposed to 
move a constant man. But if, when the fear is past, 
or the restraint removed, the testator confirms the 
will, it is made good f . So likewise, wills procured 
to be made by artful misrepresentations and fraudu- 
lent contrivance, are void. And the question as to> 
the existence of fraud, in cases of real estate, is pro- 
perly examinable in courts of law, on an issue of 
devisavit vel non ; but fraud as to a personal will, be- 
longs to the jurisdiction of the spiritual court. 

If infancy, non sane mefiory, ideocy, coverture, 
or duress exist at the inception of a will, it is abso- 
lutely void, though the disability should happen to be 
removed before the consummation by death, for there 
must be a good inception^ and the party must be qua- 
lified when the will is made*. But if there be no dis- 
ability when the will is made, a subsequent loss of 
intellect will not revoke it. Put the \fill of a woman 

• llVez.Jun.il. f Swinb. 475. 

[ flow, 343. ^aym. 84. 1 Eq. Ca. Abr. 171.8, 
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is revoked by her subsequent coverture, as will be 
seen in a future part of this work. 


How af- A person attainted of treason forfeits lands and 

frrtrdby 

conviction, goods, and is of course incapable of disposing of 

attainder, , 1 . 

outlawry, them by his will. So a felon, upon attainder, forfeits 

murder, the fruits of his* lands for the year and the day; after 
which they escheat to the Lord of the fee. But the 
forfeiture of goods and chattels is absolute, as well in 
felony as treason ; differing from the forfeiture of 
lands in respect of its commencement, the latter tak- 
ing place upon the attainder, and not before ; the 
former upon the conviction. It follows, therefore, 
that if the party dies, before attainder in the one case 
and conviction in the other, the forfeiture is saved ; 
and his will either of lands or goods is effectual. But 
if conviction or attainder takes place, the will of the 
traitor or felon, as to his goods, by the conviction, and 
as to his real estate, by the attainder, is rendered void; 
and that, although such will was made before either 
the conviction or attainder. The King’s pardon re- 
stores the disposing capacity, and the party may af- 
terwards make his will, as if no conviction had taken 
place : and it seems, that by such pardon, any will 
made before conviction recovers its former force and 
effect\ Though it may be doubted whether a will or 
testament made after conviction, would be rendered 
operative, as not having had a legal and valid incep- 
tion. The will of a felo de se may, it seems, be ef- 
fectual, as to his lands, because these are not forfeited 
but by attainder, which cannot be in this case. But 
as to his goods and chattels his will is of no effect (1). 


h Swinb. 97. 


(1) Plow'd. Comm. Eng. Ed. Ilales v. Petit, and observe the sub- 
tle grounds on which this point was there reasoned. By the early 
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An alien enemy without the King’s licence to re- 
side in this Country is incapable of making any will. 
But with such licence, and an alien friend without any 
such licence, may bequeath personal estate. Either 
description of alienage incapacitates for holding land, 
and consequently for devising it. But leases of houses 
for habitation may be held by alien friends, and will 
pass by their wills'. 

One who is outlawed in a personal action, forfeits his 
goods, and is therefore incapable of disposing thereof by 
his will ; but it seems he may devise his lands \ And it is 
to be recollected that the wills of traitors, felons, aliens, 
and outlawed persons, are void only as to the King or 
Lord of the Pee, who has the right to the lands or 
goods, by reason of the forfeiture : the will is good as 
against the testator himself and all other persons. 

As the person devising or bequeathing must be one 
who is capable of making a will, so the devisee or le- 
gatee must also be capable of taking under it ; and if 
he dies before the testator the gift vanishes. If pro- 

1 1 Bl. Com. 372 Harg. Co. Litt. 2 B. note 8. 

* Swinb. 107. 


jurisprudence of Rome a will was not only not inYalidated by the 
suicide of the testator, but it was not uncommon for persons to pre- 
vent the confiscation of their property which would otherwise fol- 
low upon capital punihsment by killing them selves, and the valida- 
tion of their wills under such circumstances according to Tacitus, 
Annal. lib. 6. s. 29.»was the pretium festinandi. But this pretium 
festinandi was taken away altogether by the later emperors.' And 
the wills of persons committing suicide were only allow ed to have ef- 
fect where the act of self-destruction was occasioned by impatience 
ef pain or loss of reason. Cod. 1. 6. tit. 22. sect. 2* 
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petty be given by Will to one and his heirs or execu- 
tors, neither the heir nor executor are capable of 
taking Originally ; if the original object of the gift 
be dead, there is no person to whom the designation 
ean apply *. 


Section III. 

Estates by Custom. 

Neither IT may be received as settled doctrine, that wills 

the s'a ute J 

of wills nor of copyholds stand clear of the statute of frauds as 
of frauds well as of the statute of wills. It has before beeu ob- 
cop "holds- served, that the statutes of Henry VIII. for the full 
exercise of the testamentary power required the 
tenure to be in socage, which is not the description 
of copyhold tenure, and therefore, for that reason 
the statutes of wills would not apply to this descrip- 
tion of estate. Copyholds could not for another rea- 
son, be considered as having been embraced within 
the intention of those statutes, because their purpose 
was to revive the testamentary power with certain 
qualifications and restrictions, after the statute made 
for carrying the possession and legal estate to the use 
had either suppressed its exercise, or driven it upon 
new expedients for its preservation : But the statute 
of uses had not interfered with the uses raised upon 
surrenders*, those being properly executed by the 
admittance, which operated as a new grant thereof 
by the lord pursuant to the surrender. Neither, in- 
deed, could it be properly said, that copyhold* were 
ever devisable, for a will can have no effect upon them 

• 2 Vex. 167. 


1 Plowd. 345. Brett ». Rigden. 
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as a will, so that it was always necessary first to past 
the estate by a surrender thereof, into the hands of 
the lord, to such uses as the surrenderer should, by 
his last will, appoint, and then his will succeed- 
ed to this act as an appointment or declaration of tli« 
use \ 

By thus regarding the surrender as the mean where- 
by the lands themselves are transferred, and the will, 
as having no specific operation under the statute of 
wills, but as a mere declaration of an juse, or rather 
an appointment of the person to be admitted upon the 
surrender, we see the reason (not always indeed ap- 
proved of) for holding wills of copyhold lands to be 
out of the statute of frauds, there being no special 
provision applicable to copyhold estates contained 
therein. Accordingly in Carey v. Askew', it was 
held by Sir Lloyd Kenyon, Master of the Rolls, that 
any testamentary paper would be sufficient to pass 
copyhold lands ; and his Honour said, “ lie hardly 
expected to hear it seriously argued ; it had been held, 
that a will received by the ecclesiastical court would 
govern the surrender of a copyhold. It would be 
removing landmarks to entertain a doubt upon the 
subject. ” 

Lord Macclesfield d admitted the same doctrine as 
perfectly settled in his time, though certainly not with 
any approbation of its reasons. He said, that it was 
plain, that as to the case which had been put of a sa . ti * fie L d 
copyhold surrendered to the use of a will, and after- reasou 
wards, devised by a will attested by one or two .wit- 
nesses, this had been adjudged to be good, and that 


b See the case of Iioyden v. Maliter, 2 Roll. Rep. 383. 

* 2 Brown, C. R. 58. 4 2 P. Wins. 258. 
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fiis opinion was, never to shake any settled resolution 
touching property or the title of lands, it being for the 
common good that these should be certain and known, 
however ill-grounded the first resolution might be ; 
but if that had not been settled it might be more rea- 
sonable to say, whena man has surrendered his copy- 
hold to the use of his will, a will of this copyhold shall 
be so executed, and in such a manner, as by the. 
act of parliament a will of lands ought to be exe- 
cuted . 

Agreeable to which opinion of Lord Macclesfield 
was that of Lord Ilardwickc in the Attorney General 
v. Andrews B , who, after mentioning this established 
doctrine in respect to wills of copyholds, observed 
that, perhaps, if those determinations were now ori- 
ginally to be considered, courts of law and equity 
would not have gone so far ; and that it might be 
wished it were altered, as it is subject to the same in- 
convenience as the devise of freehold lands. 

Same doc- The sentiments of Sir Joseph Jekyll seemed to ac- 
cord with those of Lord Chancellor Macclesfield, on 

copjiioids impropriety of going one jot farther than the doc- 
trine had already gone in respect to the devises of 
copyholds ; and, therefore, he took a distinction be- 
tween a devisee of the legal estate in a copyhold, 
duly surrendered to the use of the will of the surren- 
derer, (as to which he admitted that the attestation of 
witnesses was not necessary,) and the devise of a 
trust or equity of redemption of a copyhold. This 
opinion appears in a memorandum of the reporter, 
in 2 P. Wins. 259. annexed to the case of Wagstaff, 

! 1 Vez. 22S. 
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v. Wagstaff, which was as follows . — <e Memorandum 
in Hil. vac. 1727, in a cause at the Rolls, his Ho- 
nour admitted it to be settled, that where a copyhold 
in fee is surrendered to the use of one’s will, such 
will, though executed in the presence of one or two 
witnesses, is good, because it passes by the surren- 
der and not by the will, which is only a declaration 
of the use of the surrender ; but that if a copyholder 
be seised only of the trust or equity of redemption of 
the copyhold, and devise such trust, or equity of re- 
demption, there must be three witnesses to the will ; 
for here can be no precedent surrender to the use of 
the will to pass this trust ; and the trust and equity of 
redemption of all lands of inheritance are within the 
statute of frauds and perjuries, otherwise great incon- 
venience would arise therefrom ; and it is no preju- 
dice to the lord of a manor to comprise the trust of a 
copyhold within that statute, because the person who 
has the legal estate in the copyhold, is tenant to the 
lord, and liable to answer all the services. ” 

But in Tuffnell v. Page, before Lord Hardwicke 
in 1740, a different opinion, and which is the doc- 
trine as now understood, was maintained by that 
chancellor on this subject. Ilis Lordship said, he 
would consider the case in two lights — first, whether 
the will of a copyholder, unattested by witnesses, 
was sufficient to declare the uses of a surrender, made 
to the use of a will ; and, secondly, where there is no 
surrender, as in the case before him, whether such 
a will was suffioient to pass the trust of the copyhold 
lands to the plaintiff. 

With respect to the consideration of the question 
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m the first of these lights, hie Lordship said, fchaft 
“ where a man was seised of copyhold lands and sur- 
rendered to the use, of his will, and executed! a will* 
though not attested by witnesses, yet it should direct 
the uses of the surrender; for the clause in tho 
statute of frauds and perjuries, which required the 
testator’s signing in the presence of three witnesses, 
and their attestation in his presence, was confined 
only to such estates as passed by the statute of wills 
34 H. 8. c. 5. which was an act to explain one made 
in the 32d of the same King ; and which at the close 
of the section enacted, that the words, estate of inhe- 
ritance, in the former statute, should be declared, ex- 
pounded, taken, and judged of estates of fee simplo 
only, which shewed plainly, that it did not extend to. 
customary estates, and had been so settled ever since 
the case of the Attorney General v. Barnes. This 
was reported in 2 Vernon, where it was said in page 
398, “ as to such of the lands as were copyhold, it 
was agreed they were well appointed, they passing 
by surrender and not by will, though there were no 
witnesses to it.” 

As to the second point, whether the will in ques- 
tion would pass the trust of the copyhold lands, hi» 
Lordship said, that “ where the legal estate was in 
trustees, the cestui/ que trust consequently could not 
surrender, but the lands should, notwithstanding, 
pass by this devise according to the general rule that 
equity follows the law : for a copyhold would pass 
under a will without three witnesses, or where there 
were no witnesses at all ; and if this nicety was not 
required in passing the legal estate, a fortiori it was 
not in passing the equitable: and, therefore, the 
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£state» by Custom* 

ccstuy quo trust mig'Ui^ by the same kind of i«stru- t 
ment, dispose of the trust estate, as if he had the . 
legal estate in him.” 


It has been doubted, whether such testamentary 
appointment of copyhold lands, afjer a surrender to 
the uses thereof, may not be by parol, for if copy- 
holds are not affected either by the statute of wills, or 
by the -clause respecting wills in the statute of frauds, 
a testamentary disposition of them, as such, seems to 
be no more necessary to be in writing, than the de- 
vises by the custom of particular places which ope- 
rated independently of the statute of wills, and might, 
after that statute, and until the statute of, frauds ex- 
pressly restrained them, have been made by word of 
mouth ; and if such wills of copyholds be regarded as. 
mere appointments, they are still clear of the first and 
third clauses of the statute — by the exclusive wording 
of the first, and by the express exception in the last. 
And by a late case. Doe d. Cook v. Danvers', it has 
been determined that they cannot be regarded as 
declarations of uses or trusts, so as to be within the 
7th section of the same statute. 


Whether 
an appoints 
ment or de- 
claration 
of the use* 
of a copy- 
hold sur- 
rendered 
may be 
without 
writing? 


As the attestation of three witnesses is not neces- An attest- 
sary, so neither has it any efficacy in respect to copy- copyiJonf 
holds ; so that if a surrender be made to such uses as “oifed by*" 
the surrenderer shall appoint by his will, and he 
afterwards make his will, executed and attested ac- 
cording to the statute of frauds, such will is never- 
theless subject to be revoked or republished by him 
by any subsequent testamentary paper, attested by 
one or two witnesses only, or without any attestation, 
at all*. 


' 7 East, 299. 


* Vid. Burkjtt v. Burkitt, 2 Van. 498. 
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If any 
mode of 
execution 
be pre- 
scribed 
with re- 
spect to co- 
pyhold it 
must be ob- 
served. 

How fhr 
stu-li will, 
though it 
operates as 
an appoint- 
ment or de- 
claration, 
partakes of 
the quali- 
ties of a 
will. 


A will dis- 
posing of 
the equita- 
ble estate 
iu custom- 
ary free- 
holds must 
be execu- 
ted and at- 
tested ac- 
cording to 
thestatnte 
of frauds. 
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If a surrender be made to the use of a will, to be 
executed with those or any other solemnities, it is 
clear that such prescribed requisites must be strictly 
complied with as in other similar cases 4 . 

Upon the whole it is clear that although a will of 
copyholds is said to work as a declaration or appoint- 
ment of the use only, and this is the ground upon 
which it is held to stand clear of the clauses regard- 
ing wills in the statute of frauds, yet it partakes of 
the quality of a will in many essential particulars ; 
thus it is revocable by alteration or cancelling, and is 
altogether an ambulatory instrument until the death 
of the party ; so that if the appointee die in the life- 
time of the testator, the devise fails; for the act re- 
mains incomplete, and the instrument is without ope- 
ration and mute until the testator’s decease. 

But although it seems now to be regarded as set- 
tled, that the trust or equity of a copyhold estate 
will pass by a will not executed or attested according 
to the statute of frauds, upon the principle of equitas 
sequitur legem, and on the ground that a strictness 
which had been dispensed with in respect to the legal 
estate in copyholds, ought a fortiori to be dispensed 
with in respect to the trust estate in copyholds, yet a 
different doctrine seems to have obtained concerning 
the equitable interest of a etistomary freehold , where 
there exists no custom of the manor for surrendering: 
them to the use of a will. This was so held in the 
case of Hussey v. Grills', where Elizabeth Prowse, 
being seised of a customary estate within the manor 
of Stoke Climsland in Cornwall, surrendered it to 

* Vid. Cotton v. Layer, 2 P. Wins. 623. 


1 Ambl. 299* 
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Thomas Jones and his heirs, who afterwards declared 
the trust to be for Elizabeth Prowse, her heirs, and 
assigns, and covenanted to surrender to such uses, 
as she should by deed, executed in the presence of 
two witnesses, or by her last will appoint. E. Prowse 
afterwards made her will on the 24th January 1753, 
in writing, but not attested according to the statute 
of frauds ; (but which seems to be mistakenly report- 
ed (3), as the decision and reasoning of the case 
plainly supposes and requires the will to have been 
effectual, and consequently executed according to 
the statute,) and devised the customary estate to 
Margaret Archer, her heirs and assigns for ever. 
She afterwards made a codicil in her own hand- 
writing, but unattested, and thereby revoked the 
devise in her will of the customary estate, and gave 
it to Margaret Archer for her life only, with remain- 
ders over ; and the doubt was, whether the codicil 
was a good revocation of the will, and passed the 
customary estate. 

The Lord Chancellor Hardwicke said, that the 
question was, whether these customary estates were, 
in point of conveyance *or devise by will, so far like 
copyholds, that the determinations with respect to 
the latter shall govern these in like manner and pa- 
rity of reason. That courts ought to avoid making 
large and liberal constructions to take cases out of 
the statute of frauds ; which was made to ascertain 
property, and the words whereof were very exten- 
sive. That copyholds were not devisable by will, 
nothing passing out of the surrenderer till the will 
was made ; and when it was made, the laiids did not 


(3) The cases in Ambler seem to be a rery careless compilation. 
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pass by the will j the devisee ipight come and bd 
admitted on the foot of the surrender and will taken 
together; just as if the name had been inserted hi 
the surrender itself. That the ground of his opinion 
in Tuffnell v. Page, was equitas sequitur legem. 
That customary freeholds and copyholds differed ex- 
tremely in their nature : the latter being of a base 
tenure, and by the old common law, held at the will 
of the lord, though now /established on a more firm 
footing ; customary freeholds never were of the base 
kind. That Jones was a trustee, and tiic legal estate 
was in him. There was no evidence that there could 
be in that manor a surrender of a customary free- 
hold. It was agreed that there never was such. That 
the foundation of the determination as to copyholds 
was, that the party might dispose by surrender and 
will. As there was no method of passing the legal 
estate of these customary freeholds in that way, there 
was no reason to hold them out of the statute. And 
if the legal estate was not so, so was not the trust. 
There was something, observed his Lordship, arising 
out of the declaration of trust, which induced him 
not to make a large and liberal construction ; for as 
two witnesses were required by it to the execution of 
a deed, it seemed strange to think, that in case of exe- 
cution by will, it might be on a loose paper, without 
any witnesses at all. 

But where It has been held, however, in the late case of Cook 
cilstom for V. Danvers k that such customary freeholds where 
hr* these there is a custom for surrendering them to the use 
estates*!* of a will' are as much out of the statute of frauds as 
a*wui they common copyholds ; and it should seem that the trust 

* 7 East, 200. Sup. 40. 
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also of such estates would, by analogy to the principle 
of the case of Tuffnell v. Page, be considered as out 
pf the statute. 

It seems scarcely necessary, after the opinions and aij oquita- 

i • i 1 i - i hie estates 

determination which have been produced, to observe of freehold 

. , - . - . ~ •aii 111,1 ’ he tie- 

to lue reader, that in a devise of a trust or equitable vised by a 
estate in freehold lands, the formalities of execution ted and at- 
and attestation, required by the statute, are as neces- conUulTto 
sary to be observed as in wills disposing of the legal tI,t£UluUf- 
estate. There can be no question, said Lord Mac- 
clesfield 1 , hut that a trust of an inheritance could not 
be devised otherwise than by a will attested by three 
witnesses, in the same manner as a legal estate ; for 
if the law were otherwise, it would introduce the same 
inconveniences as to frauds and perjuries as were oc- 
casioned before the statute, by a devise of the legal 
estate in fee simple. 

Though the necessity of writing imposed by the wuisof 
statute of Charles was already a condition of their va- vlsabieby 
lidity by the statute of wills, yet this requisition of the nlust bein 
second act was not nugatory, since lands that were theexpn** 
deviseable by local custom, (for enforcing the testa- 
mentary dispositions whereof the register has fur- tute ’ 
nished an appropriate writ" 1 ,) were left untouched by 
the statutes of Henry (4). 

1 2 P. Wms. 258- * Ex gravi querela . 

(4) But it may still in some certain cases be necessary to resort 
to the custom *of a place; as where it enables an infant of fourteen^ 
or, perhaps, a feme covert , neither of whom is capable, under the 
statutes, of devisipg lands. Vid. 2 And. 12. where it is said that a 
custom enabling an infant under 14, (at which age, and not before, 
the law supposes some discretion,) would not be good, 

S 
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Section IV. 

Estates pur outer Vie. 

THE 12th section of the statute of frauds enacts 
as follows • — “ And for the amendment of the law in 
the particulars following, be it enacted, that from 
henceforth any estate pur auter vie shall be devisable 
by a will in writing, signed by the party so devising 
the same, or by some other person in his presence, 
and by his express directions, attested and subscribed 
in the presence of the devisor by three or more wit- 
nesses; and if no such devise thereof be made, the 
same shall be chargeable in the hands of the heir, if 
it shall come to him by reason of a special occupancy, 
as assets by descent, as in the case of lands in fee sim- 
ple, and in case there be no special occupant thereof, 
it shall go to the executors or administrators of the 
party that had the estate thereof by virtue of the 
grant, and shall be assets in their hands.” 

As by this provision of the statute of frauds these 
freeholds, held for the lives of others, are made de- 
viseable as fee simple estates, the statute of fraudulent 
devises*, which vacates devises of land as against 
speciality creditors, has been clearly held to attach 
upon this newly (1) deviseable property, in the same 
a 3 and 4 W. and M. c. 14. 


(1) These estates pur auter vie, could not be devised within the 
statutes 32 H. 8. c. 1. and 34 and 35 H. 8. c. 5. which last statute 
explains estates of inheritance to mean estates of fee simple only.— 
Per Curiam, in Took v. Glascock, 1 Saund. 261. These estates of 
occupancy were neither devisable nor subject to debts before the 
statute of frauds. Ragget v. Clerke, 1 Vern. 234. 
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manner as upon fee simple estates. But as the quality 
of these estates may be much affected by the terms in 
which they are granted, being sometimes limited to 
go to the heirs, and sometimes to the executors, ad- 
ministrators and assigns, which may vary the result as 
to the operation of testamentary dispositions, it may 
be useful to take rather a large view of their nature, 
and the consequences of the several enactments re- 
garding them. 

By the common law, where a man was tenant for 
the life of another, by virtue of a grant to himself 
only, without mentioning his heirs, and died during 
the life of him for whose life the estate was holden, in 
such a case the first occupant, or he who could first 
get possession of the land, was authorised to keep 
such possession as long as the cestui que vie lived; 
and this was called general or common occupancy. 
But this title of general occupancy has given place to 
the regulations of the statute 29 Car. 2. c. 3. and the 
subsequent statute 14 Geo. 2. c. 20. But by the 9th 
section of the statute last-mentioned, which recites 
that by the former statute it had been enacted, that 
estates pur auter vie, whereof no devise should be 
made, should, in case there should be no special oc- 
cupant thereof, go to the executors or administrators 
of the party that had the estate thereof by virtue of 
the grant, and should be assets in their hands, and 
that doubts had arisen, where no devise had been made 
of such estates, to whom the surplus of such estates, 
after the debts of such deceased owners were fully sa- 
tisfied, should belong, it is provided, " that such es- 
tates, pur auterSne, in case there should be no special 
occupavt thereof,' of which no devise should have been 
made, according to the said act for prevention of 
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frauds and perjuries, or ao. much thereof as should 
not have been so devised should go, be applied, and 
distributed, in the same manner as the personal estate 
of the testator or intestate,” 

Wherever the limitation in these grants pur autcr 
vie is to the grantee and his heirs, the heir at common 
law iB the person to take upon the death of the tenant 
in the life-time of the cestui que vie, and in such a 
case there never was any room for general occupancy, 
if there was any heir to take. But in what character 
or capacity he takes has been a question on which 
very great lawyers have held different opinions. Lord 
C. J. Vaughan in the great case of Holden v. Small- 
Lord brook b , held, that if a man demised land to another, 
opinion and his heirs habendum pur auter vie, or granted a 

that this b ° 

estate rent in the same manner, though the heir should have 
theh*ir° by the land or rent after the grantee’s death, yet he had 
jfcscen" it not as a special occupant (as the common expression 
was ) ; for if so, such heir would be an occupant, which 
he could not be, but he had it as heir, not of a fee, 
but of a descendible freehold, and not' by way of li- 
mitation as a purchase to the heir, but by descent, 
though some opinions are, that the heir took it by 
special limitation. But the Chief Justice added, that 
he did not see how, when land or rent was granted to 
a man and his heirs, pur auter vie, the heir could take 
by special limitation after the grantee’s death, when 
the- whole estate was so in the first grantee that hs 
might transfer it to whom he pleased , so as to deprive 
him who was intended to take by special limitation af- 
ter the grantee’s death. 

This reasoning is certainly very powerful, but other 

* Vanghan, 187. 
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Judges, though they have adopted the phrase of 
Lord Vaughan, of descendible freehold, have adhered 
to the notion of occupancy in the heir, and have de- 
nied .the inheritable nature of this kind of estate. 
Thus in Low v. Burron c , Lord Chancellor Talbot 
held clearly that an estate to one and his heirs pur 
auter vie may be limited to A. in tail, remainder to 
B., for in such cases of limitations to the heirs of the 
first taker, the word heirs was only a description of 
the persons to take as special occupants during the 
life of cestui que vie. These estates arc not estates 
tail (2), for all estates tail are estates of inheritance to 
which dower is incident, and which must be within 
the statute de donis ; whereas in this kind of estate 
which is no inheritance, there can be no dower, 
neither is it within the statute (3). Furthermore 
an estate tail is not liable to forfeiture, or punishable 
for waste, the contrary whereof is true of the estate 
in question. 

Again, by the same Chancellor it was held, in 
Chaplin v. Chaplin d , that where a lease is made to a 
man and liis heirs, during lives, the heir does not 
take by descent, but as a special occupant; and 
though it be called a descendible freehold, it is not 
really a descent, being no more than if there had 
been a designation "of any person by name to 
• 3P. Wins. 362. A 3P. Wras. 308. 

(2) 'iTierefore, if a freehold lo&ise for lives be limited to A. and 
the heirs of his body, with remainders over, A. may dispose of the 
whole, and defeat the remainders^ by any conveyance during his 
life-time, or, as it seems, by his will alone. Doc. dem. Blake v. 
Luxton 6 T. R. 289. 

(3) It is plain there can be no occupant of an estate tail, because 
none can have the estate tail but the issues of the donee, who must 
take by descent . 


£ 
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' enjoy the estate for three lives, after the death of 
the father, instead of the heir at law. It has been 
accordingly h olden, that in such a case the parol 
shall not demur, which is always allowed in the 
case of a proper descent to an infant. And it 
is also to be observed, that such a succession to this 
estate is no descent to toll an entry*. Accordingly if 
a disseisor make a lease to a man and his heirs, during 
the life of I. S. and the lessee die, living I.S. the entry 
of the disseisee is not thereby taken away, because he 
that died seised had but a freehold, and the heirs are 
added to prevent the occupant' So that from this 
reasoning it results that this estate is not so pro- 
perly a descendible freehold, as a freehold limited to 
go in a course of descent j which limitation prescribes 
only who shall be the occupant, without changing the 
nature of the estate into an inheritance (4). Yet Lord 
Vaughan observes, that the heir of the grantee pur 
auter vie might certainly recover by a writ of mort- 
dancester, in case of abatement, which, he says, in- 
fallibly proves the heir to take by descent, as succeed- 
ing to one who died seised as of a fee, though not 
seised ip, fee ; for wbiph he cites Bracton (5), But 

” Litt. Sect, 387. f Co. Litt. 239. a, 


(4) It is true the course of succession must certainly follow the 
Inheritable quality of the laud. Thus it has been held that where 
a. lease was made to a man and his heirs, during three lives, of 
lauds in Borough English, the youngest son shall inherit this de- 
scendible freehold. But there the special occupancy is only regu- 
lated as in the other cases, by the descriptive force of the word 
heir , taken secundum subjectam materiam. 1 Freem. 395, 399. 
Co. Litt. 110. b. 

(5) Si autem fiat donatio sic, ad vitam donatoris, donatorio et 
feaeredibus sub ", si donatorius prxmoriatur heredes el succedent, te* 
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in Walsingham’s case, in Plowden, the learned Ap- 
prentice stated arguendo that the heir in such a 
case should not have an assize of mortdancester, 
and he was not contradicted. 

If a man grant an annuity to another to hold to him 
and his heirs for the term of another’s life, and the 
grantee die during the life of the cestui que vie, his heir 
shall have it, according to Littleton *, who nevertheless 
concludes with a quaere de ista materia. Upon which 
Lord Coke observes, that in the case of land the heir 
shall have it, to prevent an occupant ; and so it is in 
the case of an annuity, or of any other thing that lies 
in grant, whereof there can be no occupant (6). 

It is worthy of observation, that in Swinnerton’s 
case, in Dyer h , where a rent was granted by fine 
to F. to hold to him and his assigns during the life of 
Cassandra, the grantor’s wife, and if it should be be- 
hind, quod bene licuit dicto F. et haeredibus suis, du- 
rante vita dicta Cassandra distringere, and F. devised 

1 Sect. 739: * Dyer, 252. 


nendum ad vitam donatoris, et per assisam mortis antecessoris recu- 
perabunt, qui obiit ut de feodo. Bract. 1. 2. de acquirendo rerum 
dominio. c. 9. 

(6) At law there could be no general occupant of a rent ; as, if 
a rent were granted to A. for the life of B., and A. had died, liv- 
ing B., the rant would have determined, 2 Roll. Abr. 1 50. But 
there might have been a special occupant. Under the statute of 
frauds, however, every estate pur auter vie, whether corporeal or in- 
corporeal, is made devisable, and if not devised away, is made 
assets in the hands of the heir, if limited to the heir, and if not 
limited to the heir, is made assets in the hands of the executors 
pr administrators of the grantee. 

E % 
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. the rent and died, living Cassandra, Dyer was of opi- 
nion that the devisee should have it, for by the clause 
of distress F. had the fee simple determinable upon 
the death of Cassandra-; which seemsan extraordinary 
opinion, and certainly opposed by the resolution in 
Chudleigh’s case 1 , and numerous bther authorities, 
wherein it has been uniformly held, and never doubt- 
ed, that an estate to one and his heirs, during the life 
of I. S. is but an estate for life, upon which a remain- 
der may depend. And the three classes into which a 
fee is distributed by the very learned reporter, in his 
own argument, in Walsingham’s case, clearly ex- 
cludes this estate out of any description of a fee ; 
either the fee simple, the fee simple determinable, 
or the base fee (7). 

The question, upon the whole, seems to remain 
in some uncertainty as to the true nature of the estate 
where the grant is expressly to a man and his heirs 
pur autcr vie, though the preponderance seems to be 
on the side of the doctrine which treats it as a free- 
hold to which the heir succeeds as occupant by special 
designation, and not by regular title of descent. 

There has been some controversy on the question, 
whether a lease, before the statute of frauds, to a man 
and his executors during the life of another, would go 
to the executor as a special occupant. Mr. Hargrave 

. 1 1 Rep. fo. 4. b. 


( 7 ) Plowd. Com. 557. And see Cro. El. 805, where Popham 
said, that rent granted to one aild his heirs for the life of I. S. shall 
not be devisable by the statutes 32 and 34 H. 8. for it is no fee, 
and he added, that the greater part of the Judges were of his 
opinion. But Gawdy and Fenner contra. 


Whether 
an exec u- 
tor might 
bo a special 
occupant. 




Sect. 4.. 


Estates pur outer Vie. 


53 


has put this matter doubtingly in his notes to Coke 
Littleton k where he says., after citing some authorities 
the other way, " however some have thought that ex- 
ecutors and administrators, if named in the grant, 
might take an estate pur autcr vie, though a freehold, 
even before the statutes 29 Car. 2. c. 3. and 14 Geo. 2. 
c. 20. by which they are now entitled.” In Westfaling 
v. Westfaling 1 , LordMardwicke declared his opinion, 
that executors might take as special occupants ; and 
he further added, that he thought it would be assets 
in their hands. The same opinion is intimated by him 
in Williams v. Jekyl m . And his reason for holding 
such estate, so limited, to be assets, was, that he 
thought the executor, by force of his office, could 
take nothing without its being so. 

In the Duke of Devon v. Kinton (8), where A. hav- 
ing an estate to him and his heirs for three lives, set- 
tled it on his daughter and her husband for their lives, 
remainder to the use of his own executors and ad- 
ministrators, and after the death of his daughter 
and her husband, devised the estate to his wife, 
and died indebted by simple contract, the question 
being whether the residue of the term should be assets 
to pay a simple contract creditor, it was so decreed ; 
for being limited to the executors and administrators 
of A. it became personal estate, and he could not de- 
vise it exempt from his debts, though due by simple 
contract. 


* Hargr. Co. Litt. 41. b. 

1 3Atk.466. “ 2 Vez. 681. 


(8) 2 Vern.719. but in 2 P. Williams, 360, it appears that the 
lease was originally granted to trustees. 
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There appears, indeed, to have been a stronger 
reason for saying that an administrator could hot take 
as a special occupant, since the law will not suffer a! 
freehold to be in suspense, and a person to entitle 
himself as special occupant must enter immediately 
on the death of the tenant pur auter vie, which an 
administrator cannot do, though an executor may n . 

whether It seems as if the framers of the statute 29 Car. 2. 
tii'e'suvpios meant to apply the term special occupant only to the 
benefit*; Wn heir, and perhaps with a cautious nicety in the use 
far\iic'sta- °f the phrase. The words, ' that in case there 
ch»n"cd Ve s h a H he no special occupant it shall go to the executors 
the nature an d b e asse t 8 • se em virtually to include the case where 
tat«. the grant is express to the executors of the grantee, 
for if the executor cannot take as special occupant, 
it is as if he had not been named, and then the sta* 
tute gives it to him for want of a special occupant. 

If he can take as -special occupant, it seems 
absurd to say that the statute could mean that in that 
character he should take for his own benefit, or, that 
if named in the grant he should take for his own 
benefit, and if not named, that then the estate should 
be assets in his hands. If he should be held to take 
as special occupant, by reading the words r special 
occupant’ in the statute, as if they had been such 
special occupant, and as applying to the heir only, 
whose case had just been mentioned, the case of the 
limitation to executors is brought fairly within the sta- 
tute ; and then the construction would be, that if the 
grant was not to the heirs, the estate should, whether 
executors and administrators were named or not, go 
to the executors or administrators as assets. But we 


* Moor, 664. 907. 
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have seen that even if such estate limited to executors 
and administrators were held to be out of the statute 
altogether, still there is both reason and authority 
for saying that by force of their office simply, the 
property coming to them must be assets in their 
hands. 

The statute of 29 Car. 2 . c. 3. makes these estates 
coming to the heir by limitation, and as special occu- 
pant, for want of being devised, (and by the same 
statute they can only be devised by a will attested by 
three witnesses) assets for specialty creditors ; and 
in the hands of the executors or administrator 
where there is no special occupant, assets for both 
specialty and simple contract creditors. The statute of 
14 Geo. 2. c. 20. s. 9. looking to the case where there 
is no devise or occupancy, and which had been par- 
tially provided for by the statute 29 Car. 2. makes 
the surplus after payment of debts applicable and 
distributable as personal estate. And when the 
force of the words “ shall be applied and distributed’* 
are properly attended to, there seems to be good, 
ground for inferring that the legislature intended that 
the executor should not retain this surplus beyond the 
amount of the debts, as special occupant. 

Supposing, under these circumstances a person 
to make a will, devising the residue of his person- 
alty, but unattested according to the statute of frauds, 
and therefore not operating immediately upon the dry 
legal subject, that being still in its nature freehold, 
though at least to a certain extent under the above-men- 
tioned statutes beneficially applicable as personalty, 
what is to become, in a court of equity, of the interest 
after debts paid ? Is it to go to the legatee, to the heir. 
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to the next of kin, or to be retained by the exe- 

cutor ? 

Such a case presents itself under two aspects : first, 
suppose that before the statute the executor was, by 
virtue of such express limitation to executors, a spe- 
cial occupant, and that, the statute having enacted if 
there was no special occupant, the estate should he 
assets in the hands of the executor or administrator, 
the case might be regarded as being out of the statute 
where the executor was lftuned special occupant ; 
in this view of it, it might become necessary to • en- 
quire what would have become of the estate in 
the hands of the executor, as such special occu- 
pant. 

We have the decided opinion of Lord Cowper* 
upon this subject, who made no difficulty of holding 
it to be personal estate, though originally granted to 
a man and his heirs, if it was afterwards by him 
granted to executors, though it must be remembered 
that when the same case was before Lord King it ap- 
peared to be in trust. In Westfaling v. Westfaling^ 
above cited, it appears to have been also the opinion 
of Lord Hardwicke, that an estate pur auter vie to a 
man, his executors, administrators, and assigns, was 
assets to pay debts before the statute. And in Old- 
ham v. Pickering p , which was a case before the sta- 
tute Geo. 2. (as that case is reported in Carthew) 
Lord Holt seemed to entertain a degree of doubt 
whether such an estate was not assets to pay legacies. 
It appears indeed to have been the opinion of the an- 


° 2 Vern. 719. 2 P. Wms. 380. 
* 1 Lord ltaym. 9G. Carth. 376. 
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notator. upon the case of the Duke of Devon V. At- 
kins, in Peere Williams, first edition, that there was 
an equity to say, that, if the executor or administra- 
tor took it as special occupant, the effect of his cha- 
racter as executor or administrator, would fix upon 
liis legal title an equity for those who claim the per- 
sonal estate, to make him a trustee. 

It seems, therefore, that the fate of property so 
circumstanced was not very well settled, independent- 
ly of the statutes of Charles 2. and George 2. We 
perceive too, by the recital in the clause relating to 
this subject, in the statute of Geo. 2. c. 14. that doubts 
had existed after the provision by the 12th Section of 
the statute 29 Car. 2. c. 3. as to the persons to take 
after payment of the debts, and that the clause in 
question of the 14th Geo. 2. was made to exclude 
such doubts. By this statute of George 2. therefore 
it was provided that the surplus should be applied 
and distributed as personal estate. Upon which clause 
the present Chancellor declared himself to have a 
strong inclination that the meaning was, that the re- 
siduum of such estate was to go with the rest of the 
personalty, where there was a will, and to the next 
of kin where there was an intestacy ; and that the lan- 
guage of the statute would bear this out, for it would 
be extraordinary that persons claiming by bequest 
should not have been attended to, when even upon the 
statute of Charles 2. Lord Holt doubted as to legacies. 

The true state of the question in Ripley v. Wa- 
terworth ’ was, whether, if notwithstanding the 
statutes of Car. 2 and Geo. 2. the interest in such an 
estate comes to the executor in the nature of a free- 

* 7 Vez. Jun. 425 . 
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hold, though by force of those statutes applicable to a 
certain extent as personalty, he is not in a court of 
equity so completely a trustee for the persons en- 
titled to the personal estate, as that a will not attested 
by three witnesses, but disposing of the residue of the 
personalty, will give to the residuary legatee, after 
the debts paid, a title to call upon the executor for his 
benefit. Upon this case Lord Eldon observed, that 
he could not adopt the principle of considering the 
estate as personal, to the point of giving creditors a 
claim upon it, without going farther. His Lordship was 
of opinion, that after the debts were paid in obedience 
to the statute, the character of executor still remained 
in him, whether considered as special occupant or not : 
that such character raised a trust in him, and an inter- 
est in others. To the extent, therefore, of giving an 
interest to all, who were in a situation to claim the 
personal estate, it was personal estate. 

It is to be observed, that in such a case the heir 
could have no title ; for he could only take as special 
occupant, and if as special occupant, still as occupant, 
and there could be no occupancy without a previous 
vacancy, whereas the estate in the case supposed would 
be full of the executor. If the executor has it, the 
great question is, how he has it? is it freehold or per- 
sonal estate 'Pis that which by one statute has been made 
personal to the extent of being assets, and therefore 
subject to be sold as such upon a fieri facias*, and by 
another statute distributable under administration out 
of the spiritual court, still to be considered as in the 
nature of freehold in the hands of the executor, against 


r Atkinson, v. Baker, 4 T. R. 231. 

*See Oldercon v. Fidsering, 1 Lord Raym. 96. Comb* 291. 
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any person claiming the personal estate ? There is be- 
sides great difficulty in saying what shall become of such 
an estate with this changeling sort of character belong- 
ing to it, in case of the death of the executor, if he takes 
it as special occupant in the nature of a freehold. Such 
a case would be surrounded with difficulties *. Since, 
however, the statute uses only the expression pur auter 
vie, not distinguishing between the grant to a man’s 
heirs, and to his executors, in imposing the necessity 
for three witnesses to validate a devise of it, the residue ' 
in the case above alluded to would not pass strictly by 
the will. But Lord Eldon was of opinion, that in a 
court of equity the estate was to be considered as be- 
longing to those who take personal estate by an equi- 
ty attaching upon the character of executor as execu- 
tor. And he resembled it to the case of stock which 
can properly be disposed of only by a will with two 
witnesses (9) ; but which, according to Lord Thur- 
low, where it is not so bequeathed, devolves upon 
the executor in trust for those who are entitled to the 
personal estate, under the residuary bequest; the will 
operating as a direction to the executor how to apply 
it, though it was not devised by that will “. 

Upon the whole, therefore, as the question now 
stands, upon the authority of the much reasoned case 
of Ripley v. Waterworth, in equity at least, an es- 
tate granted to a man, his executors, administrators, 

* 7Vez.445.451. 

■ 7 Vez. Jun. 448. 452. 


(9) By 33 Geo. 3. c. 28. s. 14. and 35 Geo. 3. c. 14. s. 16. it u 
provided that all persons possessed of any share or interest in the 
funds, or any estate therein, may devise the same by will in writing. 
attested by two or more credible witnesses. 
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and assigns, for the life of another, though devisable 
as to the legal interest only by a will with three wit- 
nesses, is personal estate, or in the nature of per- 
sonal estate, in the hands of the executor, and the be- 
nefit as to the surplus belongs to the legatee under the 
will as such, though the will is not attested, so as to 
pass it at law. In a word, it is personal estate as to 
those claiming as creditors and representatives. But 
yet the essential character of the estate as a freehold 
remains, as to other persons, who can only take the 
legal interest in it by a conveyance applicable to free- 
hold property. 


Section V. 

Powers to be executed by Will. 

WHERE a power is given or reserved by deed to 
be executed generally by a will, without any words ex- 
pressing or importing the manner in which such will 
is to be executed, if the subject of such power is free- 
hold estate, the power will be ill executed by any will 
not signed by the testator, and not attested by three 
witnesses by the subscription of their names in his 
presence, according to all the circumstances required 
by the statute to give effect to a devise of lands. Lord 
Macclesfield, in Longford v. Eyrc a , much doubted 
whether the will in that case would have been a 
good appointment, had it not been executed pursuant 
to the statute ; because, said his lordship, when a pow- 
er is given to appoint the uses of land by deed or will 
the will must be intended to be such a one as is proper 


* l P. Wms. 741. 
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for the disposition of land, and consequently should 
be subscribed by three witnesses, in the presence of 
the testator. For this is within all the inconveniences 
which the statute of frauds was intended to prevent, 
and the words in the nature of a will, mean the same 
as a will which must therefore be subscribed by wit- 
nesses in the presence of the testator. And accord- Amitiie 

frame doc- 

inff to the same chancellor, in Waffs taff v. Waffstaff , uim- iioiu* 

« v in its pro!. 

if the trust of lands be limited to such persons as a <.*- 
man shall by will appoint, and the cestui-que-lrust de- 
vises these lands by a will executed only by two witness- 
es, the will is void, and will not operate as an appoint- 
ment. In confirmation of which, it was said by Sir 
John Strange, at the Rolls, in introducing his judg- 
ment in Jones v. Clough 0 , that “ where the owner of 
an estate in land, either in law or equity, reserves to 
himself a power of disposing of it to such uses as he 
by will shall appoint, that must be by such a will as 
within the statute of frauds would be proper for a 
devise of lands ; otherwise the statute would be en- 
tirely evaded. ” 


But if the power extends over personal as well as 
real property, though a will made in execution of the 
whole power should fail as to the land for want of a suf- 
ficient attestation, it may nevertheless be a good ex- 
ecution of the power with respect to the personalty. 
Thus, where a man by his will had given several 
shares in the Sun-fire Office to his daughter, and 
after her decease to such persons as she should by 
her will direct, and had also devised real and per- 
sonal estate in Jamaica, in moieties, the one moiety 
to Frances for life, and after her decease, to 6uch 
person as she should by will direct, the other moiety 


But if such 
power ex- 
tends to 
personal as 
well as real 
estate, and 
the will he 
unexecut- 
ed to pass 
real, it may 
neverthe- 
less be ef- 
fectual to 
pass perso- 
nal estate. 


* 2 P. Wins. 258. 


* 2 Vez. 306. 



Making and publishing Wills. Chaf. I. 

to another person, in like manner, and the daughter, by 
her will reciting that of her father, disposed of the 
Sun -fire shares, and also by the same will devised the 
real estate, but the will was not duly executed to pass 
real estate, being attested by two witnesses only. 
Lord Chancellor Thurlow held that the will being suf- 
ficient to pass the persona} estate, was so far a good 
execution of the power 4 . 

if has been said that if an agreement be entered into, 
to charge certain lands with a sum of money for the 
benefit of certain persons named, in such shares as a 
third person shall direct by his last will, such will need 
not be executed as the statute requires for passing real 
estate ; but if one or more having the inheritance in 
them of certain lands, agree that one of them shall 
have power to charge the same with any sum by his 
last will, this power can only be well executed by a 
will with three witnesses e . This doctrine however 
seems very refined, and the case was one in which 
compassion may have had some effect. 

If the owner of an estate reserves to himself, or 
gives to another, a power to appoint by will generally, 
the execution of the power must be by a will exe- 
cuted as the statute prescribes, with the regular at- 
testation of three witnesses f . But if the subject of 
the disposition be personal only, then although the 
power be required in terms to be exercised by will 
duly executed, such words will import no solemnity 
which* the subject itself does not require; the words. 

* Duff v. DaljZoll, 1 Bro. C. R. 14T. et vide Powell v. Beresford, 
2 Lord Jtaym. 1282. 

* Jones ». Clough. 2 Vez. 365* ' 9 Mod. 485, by Lord Hard- 

wicke. 



63 


Sec*. 5. Powers to be executed by Will. 

duly executed must refer to the nature of the act, and 
the nature of the thing which is intended to pass by it*. 

And although the subject of the power be real 
estate, yet when the power is given generally, with- 
out any specification or direction as to the instrument 
or mode by which it is to be executed, it has. been 
doubted whether the execution of it by will must be 
made as the statute directs with respect to real 
estate. 

In the case of Sayle v. Freeland and others re- 
ported among the Chancery cases in Ventris h , and 
referred to by Sir John Strange, in Jones v. Clough 
the bill was to redeem a mortgage made by the 
father of the defendant, or to be foreclosed. The 
defendants, by guardian, answered, stating that their 
grandfather was seised in fee, and made a settlement, 
whereby he entailed the estate, but with a power of 
revocation by any ivriting ‘published under his hand and 
seal, in the presence of three witnesses ; and the case 
was that he made his will under his hand and seal, 
wherein he recited his power (2), and declared that he 
revoked the settlement ; but the will had but two wit- 
nesses, who subscribed their names, though a third was 


f Poulson v . Wellington, 533, P. Wms. 
* 2 Vent. 350. 1 Vez. 365. 


(2) That a power may be exercised without reciting it. See 1 
Atk. 559. Molton v. Hutchinson, ib.441, Robert v. Morgan. But 
see as to the question whether it will be executed by the general 
words of a will. 3 Vez. jun. 467, Langham v. Nenney.* 2 Bro. 
C f C.297, Andrews v • Emmet. 4 Vez. jun. 60, Croft v t Slee. 
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actually present; the. testator d»d> And the .lands 
descended to the ;father,.<who made the, mortgage; 
the defendants claimed by virtue of the entail. But 
the Chancellor decreed] • that the mortgage money 
should be paid ; and’ first, he said, there was an 
execution of the power in strictness, for the third 
witness was present, though he did not subscribe. 
But, secondly, if there had not been in strictness a 
good execution of the power, equity would help it in 
such a little circumstance, where the owner of the 
estate had fully declared his intention ; further add- 
ing, that there was a difference where a man had 
power to make leases, &c. which would charge and 
incumber a third person’s estate, which sort of 
powers were to have a rigid construction; but where 
the power was to dispose of a man’s own estate, 
it was to have all imaginable favour. Here, we 
observe, that the power was - to be exercised by a 
writing,' and not necessarily by a will, executed in 
the presence of three witnesses ; and although the 
party chose to execute the power by a writing in the 
form of a will, and that will not such a one as could have 
a testamentary operation under the statute of frauds, 
yet it was not the less a writing published under hand 
and seal in the presence of witnesses. It has been 
clearly held by Lord Chief Justice Hale k , that if a 
power not requiring to bp executed in that manner 
were to be executed by a bargain and sale, the deed 
need not be enrolled. And it may be contended on 
grounds of analogy to that decision, that because the 
donee of a general power chuses to execute it by an 
instrument in the shape of a will, he does not oblige 
himself to make it agreeably to the fonns required 
by the statute. 


Raym. 239. Ingram r. Parker. 
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Though a man by first passing the land by a 
sufficient conveyance, may empower himself to make 
a future disposition thereof by a writing, with one 
or two witnesses ; and under such a power a will, or 
writing purporting to be a will, if attested according 
to the terms of the power, will be a good instru- 
mentary execution of the power (3) ; yet it has, upon 


A man can* 
not by will 
reserve a 
power of 
di posing of 
real estate 
by a future 
unattested ' 
will or co- 
dicil. 


very satisfactory reasons, been determined, that a 
person cannot by will enable himself to make any fu- 
ture disposition of land by any instrument whatever, 
not executed and attested as the statute of frauds 
requires, in respect to wills of lands. If a will affects 
to reserve any power of disposition, such reservation 
is purely negative in its effect ; it does nothing ; 
unless perhaps it may serve as a positive expression 
of the non-effectiveness of the will itself as to certain 


(3) For in such a case the disposition is not testamentary in its 
origin, but is to be regarded as merely supplemental to, or as direct* 
ingthe operation of the conveyance from which the power springs. 
But whatever terms the creator of the power chuses to subject it 
to, they must in general be strictly complied with. This doctrine 
Is well laid down in Hawkins v. Kemp, 3 East, 410. The terms 
of the power required that the revocation should be by deed or in- 
strument in writing, executed in the presence of, and attested by, 
three credible witnesses, and enrolled in one of His Majesty’s courts 
of record at Westmiuster, and with the consent of IPs wife, his 
father, father-in-law, and several trustees, being in all nine per- 
sons. The C. J. said that every one of these required circum- 
stances, unessential and unimportant, except as they were required 
by the creators of the power, could only be satisfied by a strict and 
precise performance. They were incapable of subltitution, because 
these requisitions had no spirit in them which could be otherwise 
satisfied. S4e Mansell v. Mansell, Wilm. 36. See. also Digges’s 
case, 1 Rep. 173. Bath and Montague’s case, 3 Ch. Ca. 55. Kib- 
bet v . Lee,. Hob. 312. Thayer v. Thayer, Palm, 112. Ward v. 
Lenthall, 1 Sid. 143. 


F 
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subjects, or beyond certain limits. Such lands as a 
testator does not actually pass or dispose of by a pre- 
sent declaration of his mind, remain in him to be 
passed or disposed of by a future conveyance or will ; 
but by such only as are competent in law, by the 
perfection of their respective executions, to the gift 
or transfer of the property, according to its nature 
and requisites. And this rule obtains equally in re- 
spect to legal and trust estates ; for trust estates are 
as much within the statute of frauds, with regard to 
the formalities requisite to the perfection of a will, as 
legal estates, since the same mischiefs would follow 
from the omission in the one case as the other. 


If an in** 
atniment 
be not in- 
tended to 
have effect 
till the 
de;itli of 
the party, 
it is testa- 
mentary ill 
its opera- 
tion and 
quality, 
whatever 
may he ite 
Jvi m. 


It is established that an instrument, whatever is its 
form, whether it be a deed poll or indenture, is testa- 
mentary in its operation and quality, if it be intended 
not to operate till the death of the party who made 
it 1 . The circumstance, and not the form, must decide 
the character of the instrument. Thus, therefore, 
the deed in the case of Habergham v. Vincent" 1 could 
have no other operation than as a testamentary paper ; 
and presented itself, under this general character, in 
three distinct lights — as a codicil-— as an exercise of the 
power reserved by the will — or as an integral and 
original part of the will itself, by incorporation into 
its substance. 


A codicil has a distinct commencement, and though 
it is said to be a part of the will, yet it becomes so by 
first acting upon the will, and in a manner drawing 
it down to the date of its own publication; and can 

' Moor 177. 2 Leon, part 4, 159, 166. Audlcy’s case, Dyer 
166, a Greene v. Proude, 1 Mod. 177. 

* 204. Aud see Hamfield v. Habingham, 10 Vez. Jun. 281. 

2 
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have no operation upon freehold estate, either as part 
of the will, or by its own efficiency, unless it be at- 
tested as the statute directs. 

As an exercise of a power of appointment, it is met 
by the rule, that a testator cannot by his will reserve 
a right to devise freehold estate by a future testamen- 
tary instrument, not attested according to the statute 
of frauds, however practicable this may be under the 
uses of a conveyance. Where there is a conveyance, 
and a power is reserved under the uses thereof, the 
estate is parted with, the land is gone, and the power, 
which is in truth only an executory use, being colla- 
teral to the land, may be limited to be executed by any 
instrument whatever ; by a deed or writing, with or 
without witnesses : for its specific operation is not in 
question, where the terms of the conveyance reserv- 
ing the power have defined the mode of its execution; 
though, as we have seen, if it be reserved to be exe- 
cuted by a will in general terms, the party will be un- 
derstood to have intended a proper will, according to 
the statute. But by his will, a man parts with nothing 
before bis death, till which time his will is ambulatory, 
incomplete, and revocable ; he has the same absolute 
dominion he had before ; and if by any subsequent 
act he parts with any portion of his estate, whether it 
be a part of that already devised, or a part affected to 
be specially reserved for his future appointment, he 
parts with it as owner, and not instrumentally, and 
by virtue of an original, and not a derivative 
power. 

As to the third point, the truth seems to be, that 
every paper to which a will refers must be incorpo- 
rated originally into the will itself, if real property is 

p 2 
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refers, if it to be affected by it, or it can avail nothing, unless it is 
dUposWo* itself executed according to the statute of frauds. And 
perty/tobt further, the rule is, that an instrument properly attest- 
ateg taml n- ed, to incorporate into itself another instrument, not 
muateitiwr attested,, must describe it so as to manifest distinctly 
ratedo^- what the paper is that is meant to be incorporated, in 
the wiii , t0 such way as that the court can be under no mistake", 
cnted ac-" h did not appear to the court, in Habergham v. 
tteltomte- Vincent, that the second instrument, although tes- 
p« d *r C io tamentary in its nature, could be incorporated into 
besoiacor- the will ; which referred to nothing actually in exist- 

porated, o j 

must be ence, but to an intention merely ; and it has been siiffi- 

distinctly J 

referred to ciently shewn, that the will could create no power with 
bed in a special mode of execution. In that case, Mr. Justice 
Wilson said, that he believed it to be true, and he had 
found no case to the contrary, that if a testator in his 
will refers expressly to any paper already written, and 
has so described it that there can be no doubt of the 
identity, and the will is executed in the presence of 
three witnesses, such paper makes part of the will, 
whether executed or not ; and by such reference he 
does the same, as if he had actually incorporated it> 
because words of relation have a stronger operation 
than any other. But the difference between that case, 
and the reference to a future intention, is striking : 
in the former, said the judge, there is a precise inten- 
tion mentioned at the time of making the will ; for 
the paper makes out the intention at the time : but 
when a man declares he will in some future paper do 
something, he says, he will make a will as far as his 
intention is then known to himself, but he will take 
time to consider what he will do in future. 

* 

With respect, however, to ‘the copyhold estate* 

* Smart v. Prujean, C Vei.jun. 501. 


1 
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which was a subject of the dispositions in the case of 
Habergham v. Vincent, it was held quite clear, by the 
Chancellor and Judges, upon the doctrine a little be- 
fore stated, that as the deed poll was capable of being 
regarded as a testamentary paper, it W8S sufficient to 
pass the copyholds. And from the principles of the 
reasoning just produced, as a testamentary paper it 
must have operated as a codicil ; for it could neither be 
incorporated into the will as an original part of it, or 
operate by virtue of the power affected to be reserved 
by the will. 


Section VI. 

Wills charging Lands. 

WE observe, that in the above-mentioned case of By a win 
Habergham v. Vincent, the counsel for the surviving cuted”* 
trustee endeavoured to maintain the competency of the und 8 ^- 
testator, by a will executed according to the statute, i^aciesfa 
to reserve a power of future disposition of land by an 
instrument not perfected as the statute directs, by 
analogy to the case of a general charge of legacies on 
lands by a will duly executed ; whereby it has been £“ ( on b * h * 
held*, that a testator enables himself to charge the * ubset i ucn t 
land with any number of additional legacies, by a t **y di *P°* 
subsequent instrument not attested so as to pass «*<«*• 
lands. This, indeed, seems to be established doctrine 
with respect to legacies, which Lord Hardwicke said 

* Masters ». Masters, 1 P. Wms. 423. and Brudenell v. Bough- 
ton, 2 Atk. 274. and see the late case of Rose v. Cunningham, 12 

Vez. Jun. 29. 
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was attended with no greater . inconvenience than 
arose from a man’s charging his lands by will with the 
payment of his debts, which, doubtless, would extend 
to all the debts contracted during his life. It was in- 
sisted, however, that the statute was equally defeat- 
ed by the privilege of charging land with legacies or 
debts to any extent by an unsolemn will, where the 
land has been generally charged by a previous attest- 
ed will, as by a power of appointing reserved by 
a will ; for, as to debts it was said, that by a bond, 
creating a voluntary debt, a testator might circuitous- 
ly dispose of the whole value of his estate ; so like- 
wise, after having generally charged legacies upon his 
estate by an attested will, he might devise away the 
whole of his property by any testamentary paper, by 
creating a charge-equal to its value. 

But, in reply to this reasoning, it was said, by the 
Lord Chancellor, “ thatitwas supposed to be Sir Joseph 
Jekyll’s opinion in Masters v. Masters, that it might be 
supported as a power, reserved to the testator, to in- 
crease the charge by a future act. That could not 
be the ground of his opinion. There was a manifest 
incongruity in the supposition of a power, reserved 
by a man’s own will, which cannot begin to operate 
till all power in him ceases. The observation made 
by Mr. Justice Wilson was unanswerable, that it is 
not a personal privilege ; and that no man can reserve 
a power to act against the forms which the law has 
imposed. Therefore, if it were to pass by a testamen- 
tary act, such act must have all the solemnities which 
the law has directed. 


" But in a correct MS. note in his Lordship’s pos- 
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session. Lord Hardwicke had stated the ground of 
the determination to be the analogy to the case of 
debts. His Lordship added, that the cases to which 
he had alluded, were none of them cases of a pri- 
mary, substantive, independent charge upon the real 
estate, but a charge upon it in aid of the personal, 
which was primarily charged. Such a charge, whether 
for debts or legacies, was necessarily uncertain in 
extent, not merely because the testator could not as- 
certain what might be the amount of his future en- 
gagements, but because the amount of the personal 
estate was fluctuating. 

" A charge for legacies, therefore, (his Lordship 
said,) must be uncertain as to its extent ; not merely 
because the testator could not ascertain what might 
be the amount of his future engagements, but because 
the amount of the personal estate was fluctuating. 
Whatever affects the primary fund, varies the amount 
of the charge. Therefore, though given by a will du- 
ly executed, they are revocable by a will not so exe- 
cuted ; for the charge upon the land was only for the 
deficiency of the personal to answer the legacies. If 
the legacies were taken away, the land would not be 
affected. If they were increased they would affect 
the real by diminishing the personal, which it was in 
the power of the owner to do all his life. It was 
obvious therefore, that the statute of frauds did not 
affect the question as to legacies, because it did not 
prevent a man from creating by will, a fluctuating 
charge upon real, in aid of personal property. But 
that, said his Lordship, could bear no application 
to a devise of the land itself, or a reserved part of 
the realty not disposed of ; nor, as he conceived, to 
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an original charge upon the land, which he should 
think could not be revoked by a second informal 
will. If ever 6uch a case arose, it would be a new 
question.” 


A sum of 
money de- 
vised out 
of land is 


Prom Brudenell v. Boughton b , so often referred to 
in the above-mentioned case of Habcrgham v. Vin- 


Fand in ** cen *> we co ^ ec ^ the following useful distinctions upon 


eq«ity,«n<i the subject. If a sum of money be given originally 
aition i»^ and primarily out of the land, such a devise, requires 
atatnte of as much the solemnities of execution prescribed by 
the statute, as a devise of the land itself ; because the 


money is regarded in a court of equity as part of the 
land, since it can only be raised by sale or disposition 
of part of the land ; and this is considered as analo- 
gous to the rule of law, that a devise of the rents and 
profits is a devise of the land itself. And if money be 
sp charged upon land by a will with the due solemni- 
ties, a subsequent will unattested, or attested by one 
or two witnesses only, cannot revoke or subtract the 
charge. But where land is made subject to legacies 
generally, such legacies are nevertheless to be consi- 
dered as primarily attaching upon the personal estate, 
so that if there are personal assets sufficient, the land 
will'be exempt, for it is only a collateral security ; and 
by a consequence in reasoning, if the will be revoked 
as to the personalty, the object of the collateral security 
is gone, and the land remains no longer charged. 
The legacies given by the first will may be with- 
drawn by a second unexecuted according to the sta- 
tute ; and by such second will, other legacies may be 
substituted of a different amount ; or, without chang- 
ing or modifying the legacies first given, additional. 


* 2 Atk. 267s 
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ones may be given either to the same or different 
persons 0 . 

If money be directed to be laid out in land, the 
person to whom the entire interest in the land would 
belong under the will, if purchased, may, before the 
investiture, elect to take it either as money or land, 
i. e. as personal or real estate. If such devisee makes 
his will, and describes such interest as money, it will 
pass without attestation a ; but without such indica- 
tion of intention to treat it as money, it remains real, 
and the will, to pass it, must be attested*. 

The great point to be attended to in considering the 
cases of general charge, is, that by the first will ex- 
ecuted to pass and affect real property according to the 
requisitions of the statute, the land is effectually made an 
auxiliary and collateral fund to the personal property 
in respect of legacies ; and that to this indefinite extent 
it becomes a pledge, and impressed with the character 
of personal estate. But it is to be observed, that if 
a will, properly attested, contains a direction to sell 
real estates, and out of the produce to pay legacies, 
such direction does not so stamp this character of per- 
sonal estate upon the whole , or produce so complete 
and ultimate a conversion of the land into personalty, 
as that the surplus, after the legacies are satisfied, 
may pass by an unattested codicil. To produce this 
effect,'the testator ought, in a will executed and at- 
tested so as to pass freehold estate, to manifest a clear 
intention to have the whole actually sold, or, at least, 
should in such will decidedly shew that he contem- 
plates the surplus as personal estate, and intends to 
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* Vid. Hannip v. Packer, Ambl. 556. 

* 3 P. Wms. 231. note c. * Ibid. 
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bring the whole within that description of property. 
To this limit the cases cited in Sheddon v. Goodrich r , 
seem to have carried and confirmed the doctrine. 
What’ is not absolutely converted, either in law or 
equity, but is only directed to be sold to answer a 
particular purpose, as .to pay legacies, for which the 
testator has directed certain conveyances to be made, 
retains, as to the surplus, its character of real estate : 
for the particular purpose to which the produce is 
destined the conversion into personal estate takes 
place, but as between the personal and real represen- 
tatives it remains real. 

If the object for which the conversion was to be 
made, does not come into existence, and thus noreason 
arises for any conversion to answer the purposes of 
the will, the estate descends, in the view of a court of 
equity, as real, to the heir at law. 

Such being the doctrine on this subject in a court 
of equity, it follows, that if, after directing an estate 
to be sold for the payment of particular legacies by 
a will duly executed and attested, a testator might, 
by an unattested codicil, dispose of the surplus of his 
property, either the consistency of the courts of 
equity, which to other purposes have considered such 
surplus as real, or the , positive restrictions of the 
legislature, would be violated. 

If, therefore, an estate were directed to be sold, 
and all the debts and legacies generally to be paid 
out of the produce, it, is clear that this would 
amount only to that sort of general charge which has 
been so much above considered ; and, though pecu- 
niary legacies generally given by an unattested codi- 

' 8 Vez. jun. 481. 
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cil, would, according to the above principles, attach 
as charges secondarily upon the land, yet the surplus 
could not eo nomine be disposed of by such unsolemn 
instrument. 


But if a testator, by a will duly executed to pass 
lands, directs the whole of his real and personal es- 
tate to be sold, and out of the produce thereof certain 
legacies to be paid, and then by an unattested codicil 
in terms revokes his will, which revocation, from the 
want of solemnity,' can only operate upon the pre- 
vious dispositions of the personal estate, a very nice 
and curious question may arise, whether the legacies 
are to be considered as gone by the partial failure of 
the fund, or as remaining charged on the real estate. 
In the above cited case of Shcddon v. Goodrich, this 
was one of the points, and one on which the present 
Chancellor expressed a painful degree of difficulty 
and doubt. The distinction stated by his Lordship 
appears to be in substance as follows : 

Where a testator, in general terms, subjects his 
real estate to his general legacies, or charges his le- 
gacies generally upon his real and personal property, 
inasmuch as the primary and direct source from 
which the legacies are to come, will be the personal 
estate (2) the land being regarded in equity as only 
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shews both 
the real 
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al estate to 
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in his con- 
tempta- 
tion, as the 
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ed, a revo- 
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fectual as 
to the per- 
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being at- 
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(2) The general rule is clear, that the personal estate is liable in 
the first instance to the payment of debts. But this general rule 
supposes, that the engagement upon which the debt arose, was pri- 
marily 1 a personal contract ; in which case, the personal estate, as 
having received the benefit, becomes the proper fund out of which 
the payment should be drawn ; so that if money be borrowed, or a 
debt be any way incurred, and a mortgage made without bond or 
covenant accompanying it) yet the mortgage make? it no more than 
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secondarily and eventually charged as a collateral 
security to the personal estate, if the principal fund 


a specialty debt in equity, and the land comes only in aid of the 
personal obligation upon the simple contract. 

The rule also supposes, that it was originally the personal con- 
tract of the testator himself, for if an equity of redemption has de- 
scended, and then the mortgage is transferred, and the heir cove- 
nants to pay the money, and dies ; still as the mortgage was not ori- 
ginally his, the land, upon the second descent, must bear its own 
burthen, and notwithstanding such personal contract of the imme- 
diate heir, his personal assets will, upon his decease, be only second- 
arily liable. 

The same doctrine holds if the equity of redemption comes by 
purchase instead of descent. As it was not originally the debt of 
the purchaser, his heir will not be entitled to be exonerated out of 
his personal assets ; and the order of charge will not be varied, if 
the purchaser should covenant with the mortgagee, for still it was 
not primarily his own debt, and his personal contract is considered 
as being only auxiliary ; nor if he covenants with his vendor to 
save him harmless from the mortgage, for still the purchaser of the 
equity of redemption is considered as having bought the estate, sub- 
ject to the charge and with the burthen upon it, to which his cove- 
nant has relation as to its principal, and indeed he takes upon him- 
self no more by such covenant than would have been without it 
laid upon him by a court of equity. 

By the majority of the cases, it would appear, that when the 
debt was originally the debt of the testator his personal assets will 
not be exempted, except by declaration plain, or necessary implica- 
tion, contained in, or arising from the will ; and that mere parol 
or extrinsic evidence cannot be admitted in opposition to the above 
rule. It is agreed that a testator may, if he please, bequeath his 
personal estate, as against his heir or devisee, clear of debts, but it 
is left by the cases somewhat uncertain what mode of expression 
will suffice for this purpose. However, it is settled, that merely 
charging the real estate, or even creating a term for payment of 
debts, is not an exemption of the personal. The personal estate 
may be said to be first subject. 2. The estates devised for the pay- 
ment of debts. 3. The estates descended, and this though the 
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is afterwards withdrawn, the rule of accessorium se- 
quitur principale seems to apply ; and as the land 
was charged only to help the deficiency of the per- 
sonal, this latter fund being withdrawn , and not fail- 
ing through insufficiency, the testator must be pre- 
sumed in law to have altered his will as to the lega- 
cies. But where a testator shews an intention to 
bring the real and personal estates into one fund, by 
directing a sale of both, and the legacies to be paid 
out of the produce, he seems to have both funds 
equally in contemplation, and not as in the other case, 
(according to the construction the law puts upon the 
intention,) to mean primarily and originally a mere 
personal gift, to be assisted out of the real property 
if the personal fails. The distinction runs into great 
subtilty ; but is there any distinction less subtle that 
will reconcile the authorities ? 

It seems that the effect of the statute of frauds is The conn 

cannot see 

to prevent the court from seeing the intention of the the inten- 
testator to dispose of the real estate (3). if he has not testator 

1 with re- 

spect to hit 

• — — — real pro- 

perty, un- 

. less he ex- 

estates are subject to a general charge for the payment of debts, presses it 

• by & will 

4. Real estates specifically devised, subject to and generally charged executed 

with the payment of debts. The Reader will find all the author!- 

ties on this subject in Mr. Coxe’s note to Evelyn v. Evelyn, 2 P. statute. 

Wms. 659, and the note of Mr. Sanders to Galton v. Hancock, 

2 Atk. 438, to which may be added the cases of Hamilton 9. 

Worley, 2 Vez. Jun. 62. Woods v. Huntingford, 3 Vez. Jun. 120. 

Buller ®. Buller, 5 Vez. Jun. 517. Waring v. Ward, 5 Vez. Jun. 

. 670. 7 Vez. Jun. 332. 

(3) Thus in Buckeridge v. Ingram, 2 Vez. Jun. 652. the Mas- 
ter of the Rolls (the late Lord Alvanley) observed, “that he could 
not read the will without the word c real,’ in it; but he could say, 
for the statute enabled him, and he was bound to say, that if a man, 
by a will unattested, gives both real* and personal estate, he never 
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done it with the solemnities enjoined by the statute ; 
for in Sheddon v. Goodrich, the codicil declared an 
intention to make a new disposition of the real as well 
as the personal ; but as it could only have the effect, 
for want of execution, of revoking the charge of the 
personal, the land was construed, notwithstanding the 
contrary intention expressed, to remain onerated, 
upon the principle of the distinction above stated, be- 
tween the case where legacies are charged upon a 
mixed fund, and where they are wholly issuable out 
of the personal in the first place, the real estate being 
meant only to come in aid as a supplemental and 
secondary resource. And this a testator will be con- 
strued to mean, unless he plainly expresses or indi- 
cates a contrary intention e . 

In the case of Buckeridge v. Ingram h , where 
a testator, by a will duly executed, gave an an- 
nuity to his daughter, charged on all his estates, 
both real and personal, and by codicil not attested, 
gave his real and personal estate to his mother for 
life, the personal estate only was held by this new 
disposition to be discharged from the annuity ; or, in 
other words, the annuity was revoked as to the per- 
sonal estate, but remained a charge upon the real ; 
and the present Chancellor seems to have approved 
of that judgment 1 ; who says that “ Lord Alvanley, 
as he understood upon conversing with him, proceed- 

* Vide Ancaster v. Mayer, 1 JBro. C. R. 454. 

1 2 Vez. Jun. 652. 1 8 Vez. Jun. 500. 


meant to give the real at all.” In Sheddon v. Goodrich, Lord 
Eldon noticed the accuracy with which Lord Alvanley expressed 
himself as to that point. 
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ed upon this, that it was not the case of a legacy 
given, as in Brudenell v. Boughton, and that legacy 
altered, modified, or extinguished by a subsequent 
testamentary paper ; but a charge created upon two 
funds; and the testator, by a subsequent paper, 
withdrew, not the gift of the thing, but one of the 
funds, which by the former paper was made liable to 
the payment of that charge, still leaving a subsisting 
demand; for, being given out of the real as well 
as the personal estate, the gift out, of the real re- 
mained though that out of the personal was gone ; 
not because the thing given was destroyed, but the 
fund out of which it was given.” If the presump- 
tion of adding any thing to his Lordship’s remarks 
on the point in Buckeridge v. Ingram, may be ex- 
cused, it might be suggested, that the power of dis- 
tress accompanying the annuity in that case, seem- 
ed to mark the real property as an original fund 
in the testator’s contemplation for producing the 
annuity. 

In the early case of Hyde v. Hyde k , which ap- Devise of 
pears to have been the first case upon this subject, ofiand 
Lord Chancellor Cowper observed, that these lega- will* at- b3r 
cies charged upon land by an unattested codicil, were three* wit- 
not devised out of the land like a rent, but were only neMe ‘' 
secured by land, which before was well devised. And 
the same Chancellor clearly held, that a rent out of 
freehold would not pass but by a will attested by 
three witnesses. Mr. Justice Buller 1 put the case 
as to rents strongly thus, “ It is clear upon the sta- 
tute, that a rent cannot pass without three witnesses ; 
for the statute says, ‘ lands and tenements ,’ and a rent 


k l Eq. Abr. 409. 


1 2 Vez. Jun. 232- 
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is a tenement; and if a tenement could pass without 
witnesses, it would be in direct opposition to the act. " 
Whatever comes properly within the description of a 
tenement, or, to use the words of the Master of the 
Rolls in Buckeridge v. Ingram™, wherever a perpe- 
tual inheritance is granted, which arises out of land, 
or is in any degree connected with, or “ exerciseable 
within it, it is that sort of property which the law de- 
nominates real, and cannot pass without three wit- 
nesses.” It seems not to be doubted, therefore, but 
that tolls", where they are not for terms of years only, 
navigation shares®, commons, the profit of a stallage, 
petty customs p , market, fair, or piscary, which are 
the subjects of dower’, are within the clauses respect- 
ing the execution and revocation of wills. But in 
Stafford v. Buckley', Lord Hardwicke held an annuity 
in fee, granted out of the 4| per cent, duties, upon 
goods exported from the West Indies, to be a per- 
sonal hereditament ; and in Lady Holderness v. the 
Marquis of Carmarthen’, it was held by Lord Thur- 
low, that an annuity charged upon the post-office, fill 
a sum to be laid out in land should be paid, was a 
personal annuity; and the inference is, that such pro- 
perty may be passed by a will not attested by three 
witnesses. 

** 2 Vez. Jun. 663-4. * 2 Blackst. Com. 20. 

* Drybutter v. Bartholomew, 2 P. Wms. 127. Buckeridge v. In- 
gram, 2 Vez. Jun. 652. 

* Mayor of Yarmouth v. Eaton, 3 Burr. 1402. Negus v. Coul- 
ter, Ambl. 367. 

« Co. Litt. 19, 20. T 2 Vez. 170. * 1 Bro. C. R. 377. 
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Section VII. 

Attendant Terms. 

TERMS of years will pass (1) by a will unattested ; Terms at- 
but terms attendant on the inheritance, are, as to upon the 

# * inherit- 

the equitable interest in them, within the statute, ancc arc 

1 . . within th« 

though the legal estate is exempt from its operation, statute. 
The case of Whitechurch v. Whitechurch * will explain 
this point. Edward Whitechurch took a mortgage 
of Batcomb Lodge from one Bisse, for 500 years, 
to commence from the making, for securing the sum 
of 2001. and interest, and afterwards took another 
security of the same lands from Bisse, the mortgagor, 
for 1 000 years, in the name of another person, but 
in trust for himself, to commence also from the mak- 
ing. After this Edward Whitechurch purchased 
the inheritance of the premises in his own name, and 
having no wife or issue male, made his will entirely 
in his own hand-writing, whereby he devised the 
premises to his nephew, being the son of his younger 
brother Joseph Whitechurch, for his life, remainder 

* 2 P. Wms. 236. 


(1) But they cannot be created but by a will attested, because* 
the creation of a term affects the real estate. The statute of frauds 
takes notice of all lands devisable by the statute of wills or by the 
custom of Kent, and which shews that only freeholds of inheritance 
are within it, for terms of years are not within the statute of wills, 
nor devisable by custom. Attorney-General v. Graves, Ambl. 
155. 

6 
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to his son Edward Whitechurch, and to the heirs 
male of his body for ever, and made his brother, 
Joseph Whitechurch, his executor and residuary 
legatee. 

It happened that this will, (though intended to be 
perfected as such) by reason of the testator’s sudden 
death, had no date, nor any name subscribed thereto, 
nor was the same attested, but the executor had 
proved it in the spiritual court, and assented to the 
devise to the nephew ; whereupon the elder brother’s 
daughter, who was heir to the testator, brought her 
bill, in order to compel the executor and the devisee 
to assign over the term to her. 

It was objected for the defendants, that the execu- 
tor had assented to the devise, and that the will, 
though not attested by three witnesses, was, how- 
ever, good at law to pass this term of 500 years, 
which was a subsisting term, and not merged in the 
inheritance, by reason of the intermediate term, 
and which intermediate term operated as a grant of 
the reversion, and not as a grant of a future interest, 
(for it was admitted, that a future interest would not 
prevent a merger) ; but this grant of 1000 years, 
being to commence from the making, did pass the 
reversion fo v r 1000 years ; which was acceded to by 
the court. 

Then if this will would pass the term at law, and 
was agreeable to the intention of the party, it was 
said to be very hard that equity should interpose to 
disappoint the will, especially when it was in favour 
of so near a relation as a nephew of the testator, and 
one of his own name, and all this for the sake of one 
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not more nearly related; and who, on her mar- 
riage, would probably change her name. It was fur- 
thermore added, that in all cases between volunteers, 
(as the heir and devisee were here) he that had the 
law on his side used to prevail. 

But it was decreed by the Master of the Rolls, that 
as this was a term which would have attended the in- 
heritance , and in equity have gone to the heir and 
not to the executor, in which respect it was to be con- 
sidered as part of the inheritance ; so the will which 
was not attested by three witnesses, as the law re- 
quired it to be when land was to pass, should not car- 
ry this term ; that though it was true, such a will 
as in the present case would be sufficient to pass a 
term in gross, yet it should not pass a trust of a term 
attendant on an inheritance. That a will not attest- 
ed as the statute of frauds requires, should not pass 
any estate of which the heir, as heir, would otherwise 
have had the benefit. That if the devisee of the land 
had brought a bill against the executor and heir, to 
have compelled the executor to consent to this devise, 
a court of equity would not have decreed it for the 
devisee ; and if so, the voluntary act of the execu- 
tor’s consenting would not alter the case, for at that 
rate it would be in the power of the executor to make 
it a good or a void devise, just as he should think pro- 
per. Besides, the court observed, that it was the in- 
tention of the testator in the present case, not to pass 
the term only, but also • to convey the inheritance 
which was expressly disposed of by the will, to the 
nephew for life, remainder to his first and other sons 
in tail. Though as to this, it was said to be extreme- 
ly hard, that because quite so much as was intended 
could not pass, therefore, the devisee should be de- 
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privcd of that which might lawfully pass., and which 
was a less estate than was intended him ; or, because 
all could not pass, therefore nothing should. • How- 
ever, for the above reasons, the court decreed the de- 
visee and executor to join in assigning the term to the 
plaiutiff, the testator’s heir at law, but no costs on 
either side ; this decree was afterwards affirmed on 
an appeal by the Lords Commissioners Gilbert and 
Raymond. 

When this cause was reconsidered on the appeal 
before the Lords Commissioners Gilbert and Ray- 
mond b , Gilbert Baron was of opinion, that this was 
a term attending the inheritance, and to protect the 
same from intermediate incumbrances, and that an 
unmerged term in the same person is in. him in na- 
ture of a trustee to attend the inheritance, and that it 
would be very dangerous to all the inheritances in 
England, if unmerged terms should be taken to be 
terms in gross in the owners of the inheritances, 
and pass as such. 

Now, in the principal case, if this should be con- 
strued a term in gross, then it was such a chattel in- 
terest as might pass by the will, though all the solem- 
nities required by the statute were not observed ; 
but if it was a term annexed unto, and attending the 
inheritance, it could not pass by this will in any other 
manner than the inheritance would pass. That it 
had been allowed at the bar, that the term for two 
thousand years was annexed to the inheritance, but it 
was said, that the term for five hundred years was 
not ; but no reason was given why there should be 


*9 Mod. 127. 
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such a difference between these two terms, that one 
should, and the other should not attend the inherit* 
ance; and certainly it could never be said with any 
colour of reason, that, where a mortgagee of a term 
of years purchased the inheritance, that such term, 
when in himself and unmerged, should go and de- 
scend in a course different from the inheritance ; for 
it was the constant and uniform construction in that 
court, that such a term shall be annexed to, and 
protect the inheritance, and attend the same ; and it 
would be a dangerous construction in equity to make 
the inheritance and the term separate and distinct es- 
tates in one person *. 

But Lord Commissioner Raymond differed from 
Baron Gilbert in the view which he took of this doc- 
trine. He was of opinion, that where a term comes 
to an executor, by implication, as a chattel interest, 
or to a devisee by a general devise of all his chattels ; 
or where it vests in an administrator, generally, for 
want of a will ; in such cases, the heir at law would 
be competent to apply to this court to have the 
term assigned to another, to attend and protect* the 
inheritance ; but that, since it was agreed on all 
hands that the term passed at law, it w as a question, 
whether that court could take it from him to whom it 
was expressly devised, in favour of the heir at law, 
who was a volunteer as well as the devisee ? 

That it was true, where a term was expressly li- 
mited to attend the inheritance , there, though the 
testator likewise expressly devised it to another, it 
would not pass ; but where it attended the inherit- 


• Et vide Villieri iL Villiers, % Atk. 71* 
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anceonly by construction or operation of law, or in 
an equitable notion, as a term brought in and assign- 
ed by creditors., or terms raised for children’s portions, 
or for other particular purposes ; there, if the testator 
expressly devised such terms, they would pass. For 
where a man had a term for years, which only by in- 
tendment of law attended the inheritance, certainly 
he had a power to sever such a term from the inherit- 
ance ; and if he should assign it to one man, and 
mortgage the inheritance to another, in such case the 
terfn should not attend the inheritance, but it became 
a term in gross ; and why should not a man have the 
like power to do the same thing by will, if he thought 
fit. But as in that will there was no apparent inten- 
tiop, that the testator designed to pass this term as a 
separate interest from the inheritance, though there 
were sufficient words to pass it in general ; it was to 
be considered, whether such general words should, 
after the death of the testator, sever that term from 
the inheritance, which attended and protected it in 

notion of equity, before such devise was made. 

♦ 

. The distinctions taken by Lord Commissioner Ray- 
mond may be more readily understood, by being 
stated as follows : a term of years may have become 
attendant upon the inheritance after all the express 
purposes of its creation are satisfied, by consequence 
and operation of law ; or, after such satisfaction, it 
may have expressly received this ulterior destination 
by actual assignment for this purpose. If a term be 
in the predicament first above supposed, and a person, 
having in himself such term unmerged, by reason of 
an intervening reversionary term outstanding, or by 
reason of the legal estate in the inheritance being in 
another for his benefit, expressly devises the term by 
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a will capable only of passing' chattel interests, the 
lerm will be severed from its accidental connection 
with the freehold, and will go to the devisee as a be- 
neficial interest, or, in other words, wiirpass in equity 
as well as at law. But if it be not so expressly de- 
vised, the heir at law will be entitled beneficially to 
the term for the protection of the inheritance ; or, 
in other words, the equity in the term will descend 
as apart of the inheritance for want of an execution 
of the will sufficient to pass freehold estates. 

But supposing such satisfied term to have once re- 
ceived an express destination to attend upon the in- 
heritance, then it seemed to the Lord Commissioner 
to be immaterial whether it were expressly and by 
name devised by the testator, or included under a ge- 
neral devise of his chattels, or suffered to devolve to 
the executor or administrator ; it being that judge’s 
opinion, that where such express limitation had been 
made, it would not pass by a will unattested; though 
the testator expressly devised it to anotker. 

The whole of this doctrine of the Lord Commis- 
sioner, who delivered his opinion to the effect last 
above-mentioned, turned upon a distinction between 
a term assigned upon an express declaration of trust, 
to attend the inheritance, and a term constructively so 
attendant by implication and operation of equity. 
But the case of Willoughby v. Willoughby d , has 
clearly negatived any such distinction between estates 
expressly made attendant upon the inheritance, and 
those so considered by construction of equity. And in 
the same case it was also laid down by Lord Hardwicke, 


* 1 T. R. 703. 
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that the terra, in whatever manner it may have be- 
come attendant, may be disannexed and turned into 
a term in gross at any time, by the owner of the in- 
heritance, if he particularizes his intention so to dis- 
annex it. 


Section VIII. 

Things annexed to the Freehold. 

A WILL must operate upon the testator’s proper- 
ty according to the state it is found in at his death. 
Unless an actual severance has taken place in 
the life-time of the testator, he is incapable by his 
will, unattested, of devising the appendages of the 
freehold, in separation from the subject tp which they 
adhere. And, therefore, according to Perkins, title 
Devises, from whom Swinburn ‘has copied the doc- 
trine, those things, which after the death descend to 
the heir of the deceased, and not to his executor, can- 
not be devised by testament, except in cases where it 
is lawful to devise lands, tenements, or hereditaments. 
So the law stood before the statute of frauds, and so 
I apprehend it remains in relation to the new requi- 
sites to a devise of freeholds introduced by that sta- 
tute. And this rule extends to things which belong 
to the realty by simple annexation to the freehold 
which may not be devised away by a will unattested, un- 
less they were separated before the death of the testa- 
tor ; of which description are doors and windows, and 
even furnaces, ovens, tables and benches, if fixed and 
mortised in the earth ; and so, in general, are all those 


Part 3. sect. 6. 
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appendages of the freehold, which a tenant canqot re- 
move or destroy without being guilty of waste b . 

If a man . seised* in fee of lands bequeath, by Trees, 
will sufficient only to carry personal estate, all 
his trees growing upon his land at the time of his 
death, such devise is void. But if he devise away the Cirn {row- 
corn growing upon the same land at the time of his ,S 
death, such devise will be good by a will unattested. 

The trees are parcel of the freehold till actually sever- 
ed ; and, unless devised away by a will applicable to 
freehold, descend, together with the land, to the. heir: 
but the corn which was sown by the testator 
shall go to the legatee of his personal estate, as 
goods and chattels'. If there is no personal be- 
quest which will apply to it, then an express de- 
vise of the lands themselves, though no mention is 
made of the corn, will give it to the devisee ; as the 
law holds, in such case, that the intention of the tes- 
tator was to pass the land, together with its fruits 4 . 

But if there is neither bequest of the corn, nor de- 
vise of the land, it will go to the executor or adminis* 
trator, and not to the heir *. 

Thus, it has been always held, that if a man be seis- 
ed of land in right of his wife, and sow the land, 
and devise the corn growing thereon, and die before 
the corn be reaped, the legatee shall have the corn, 
and not the wife. The reason of the law in which 
partcular is, that the corn is fruclus induslrialis, and 
he who sows it has a kind of property in it divided. 

b 4 Rep. 64. and see Lawton v. Lawton, 3 Atk. 12. 

0 Fisher v . Forbes, 2 Eq. Ca. Abr. 392. 

4 Winch 51. Cro. El. 61, 4G1. Roll. Abr. 727. and see Cox®. 

God&alfc, 6 East. 601. u. * Gilb. Evid. 247. 
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from the land gained by the very act of sowing it 1 2 . 
But if one joint-tenant sows the land, and dies before 
it is reaped, the corn survives with the land (1), be- 
cause he gained no exclusive property by the act of 
sowing it ; for he had no exclusive property in the 
land. But if A. seised of land, sow it with corn, and 
then convey it to B. for life, remainder to C. for life, 
and then B. die before the corn is reaped, C. shall 
have it, and not the executors of B. though his es- 
tate was uncertain, for the reason of industry and 
charge fails. And if B. and C. both die, then the 
lessor who sowed the corn shall have it (2) . 


Grass and 
herbage. 


But the law is otherwise in respect to trees, and 
also the grass and herbage not separated from the 
ground at the time of the death of the testator; for 
this is not fructus industrials ; and, therefore, as a 
tenant for life cannot by a will properly executed to 
pass freehold estate make any disposition thereof to 
operate after his death, so neither can the owner of 
the land in fee simple pass it in separation from the 
land by a will executed only to pass chattel and per- 
sonal property. And it will be the same if the na- 


f Hob. 132. 


(1) Cro. El. 61. Dyer, 316. a. But if one of the joint-tenants 
occupies the land alone, by the consent of the other, and takes the 
profits alone to his own use, it seems that if he sows the land, he 
may devise the standing corn away from the survivor, as fructus 
industrials , and such devise will be good and effectual, without 
witnesses ; for it is said, that such assent to his sole occupation of 
the land amounts to a lease at will, and, as such, gives a title to 
emblements ; but such assent by the companion must be express 
and positive. Cro. El. 314. 

(2) Cro. El. 61. For the doctrine as to emblements, see Perk. 
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tural product is increased by the sowing of hay-seed, 
or other assistances of cultivation *. 

With respect to heir-looms (3) which by custom 
have gone with a house, they cannot be devised se- 
parately by the owner of the fee simple, even by a 
will executed to pass freehold estates ; for the will 
does not take effect till after the death of the testator ; 
and by his death the heir-looms, by ancient custom, 
are vested in the heir ; and the law prefers the cus- 
tom to the devise \ 

Deer in a real ancient park, fish in a pond, 
doves in a dovehouse, and things in the like situa- 
tion, though personal chattels, are so appropriated 
to the inheritance that they accompany the land 
wherever it vests, whether by descent or purchase* : 
and so the charters, court rolls, and muniments of the 
estate, pass together with the land k . In like manner 
monuments, coats of armour, ensigns, and escut- 
cheons, go to the heir in the nature of heir-looms : 
but the owner may, during his life, sell and dispose of 
these things if he please, as he may of the trees on the 
estate ; and he is at liberty, as being complete 
owner, to do any injury to them without being ac- 
countable. 

Pictures, plate, books, and furniture cannot be 

«Co. Litt. 185. b. ‘Roll Abr. 727. 

1 Co. Litt. 8. k Bro. tit. chattels, 18. 


sect. 530. Co. Litt. 41. 45. Hob. 132. Roll. Abr. 727. Gilb. Evid. 
246. Com. Dig. tit. Biens, G. 1. c. 2. 

(3) Loom is a word of Saxon original, signifying limb or mam- 
bar. Speim. Gloss. 277. 


Heir- 

looms. 
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"■ perpetuated in a course of descent, or made to go 
with the family mansion. When they are left, as i# 
often the case, to be enjoyed by those who shall be 
in possession of the family residence, as far as law 
or equity will permit, the absolute interest, subject 
to the interest for life which may be created in them, 
will vest in the person who is entitled to the first 
estate of inheritance, whether in tail or in fee, and 
upon his death will devolve upon his personal repre- 
sentatives 


Section IX. 

Mortgages. 

Mortgage*, WE have seen, a little above, in the case of at- 

in cquit- 

able consi- tendant terms, an instance wherein chattel interests 

deration, 

are not in land, though devisable at law bv a will not exe- 

within the ° t J 

clauses re- cuted and attested according 1 to the statute, are from 

wiHs^iMbe the particular view taken of them in courts of equity, 

fraud*. deemed by those tribunals to be as much the objects 
of the requisitions of the statute as estates of inheri- 
tance. The converse of the doctrine holds in respect 
to mortgages ; this interest being regarded in courts 
of equity as entirely personal, a will unattested seems 
clearly to be capable of passing the beneficial right 
to the land ; so that the devisee, under such a will of 
the land mortgaged, would be permitted by the court 
to use the name of the heir to compel payment of the 
money, or make the pledged estate his own by fore- 

■1 Bro. C. C. 274. 3 Bro. C. C. 101., and see the Note sub- 
joined to the Precedent in the Appendix where this provision 
occurs. 
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closure. In equitable contemplation the estate in the 
land remains in the mortgagor, while, in respect to 
the interest of the mortgagee, the land takes the 
character of personalty as following the nature of the 
debt, to which it is a collateral security ; in so much 
that if a mortgagee, after making his will, forecloses 
the mortgage, or obtains a release of the equity of 
redemption, the mortgaged lands will not pass inclu- 
sively, under the general words, lands, tenements, and 
hereditaments, contained in the will, but will go as 
an acquisition, or purchase subsequent to the will, 
to the testator’s heir at law \ 

In the consideration of equity, therefore, mort- 
gages do not seem, as to the beneficial interest, to 
be within the words f lands and tenements,’ in the 
fifth clause of the statute; nor will such interest 
in general pass by a devise of lands, tenements, 
and hereditaments (1). But if a mortgagee by 

* Vide Casborne v. Scarfe, 1 Atk. 605. Sir Litton Strode v. 

Lady Russell, 2 Vern. 621. Winn v. Littleton, 1 Vern. 3. 2 Vent.. 

351. 3 P. Wins. 62. 


(1) 2 Vern. 621. L. being seized of several manors and lands, 

and also of mortgages in fee, which were forfeited, and of a great 
personal estate, having no issue, made his will, and after devising 
part to his wife for life, and other legacies, ** gave all other his 

lands , tenements , and hereditaments , out of settlement, to his ne- 
phew.” And one of the questions in the case was, whether these 
mortgages passed by the will under the general words, lands , tene - 

ments , and hereditaments 9 It was held by the Lord Chancellor, 

the Master of the Rolls, Lord Chief Justice Trevor, and Justice 

Tracy, that the mortgages in fee, though forfeited when the will 

was made, did not pass by these general words. But the decree in 

that case, as it is stated in the Register’s book, B. 1707, fol. 510, 

takes no notice of any mortgages, except those whereof the testator, 
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his will expressly devises the mortgaged lands, or 
makes a general devise of his lands, having only 
mortgaged lands, it should seem, that the interest in 
the money is hereby carried to the devisee, and the 
right in equity to the land, as the pledge, accompa- 
nies, although the will be not attested. 

It is clear that the mortgagor cannot pass his 
equity of redemption by a will unattcsted; and if 
the mortgagee were also under the same restriction, 
the statute would cut two ways, and equity would be 
inconsistent with itself, in as much as such double 
operation of the statute would imply the existence 
of the real estate at the same moment in two persons 
distinctly. The truth seems to be, that the mort- 
gagee’s interest is contemplated it^this court rather 
as a right than an estate, while the equity of re- 
demption has rather the quality of an estate, than a 
right. Thus it was said by Lord Hardwickc, that in 
the eye of a court of equity, the equity of redemp- 


after making his will, had purchased the equity of redemption. Tho 
case of Winn r. Littleton, 1 Vern. 3, affords a particular ground 
for construing the mortgnged lands out of the general words. And 
according to Reg. lib. 1680, fol. 452, the decree leaves it equivo- 
cal, whether the party directed to convey was devisee or heir: 

Upon the whole, there seems to be no good ground for holding 
mortgaged lands not to pass by the general words uncontrouled 
in their effect by inference from the particular dispositions. 
At the same timq it is to be remembered that the case ex parte 
Rowes, stated iu the note to Casborne v. Scarfe, lAtk. 605. edit. 
Sound, has been denied in later cases ; and the doctrine seems now 
settled that the intent may restrain the generality of the expression. 
Vid. But. Co. Litt. 203. b. n. 96. and Duke of Leeds v. Munday, 
3 Vez. jun. 348. Where the devise is to executors, or trustees, 
for paying debts, the intent is promoted by construing the morU 
gaged lands to pass. Vid; ex parte Scrgison, 4 Vez. jun. 147 
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tion was the fee simple of the land b , and though 
Sir M. Hale called it an equitable right, yet he added, 
that it was inherent in the land, binding all persons 
coming in the post, or otherwise (2). 

1 Bl. Rep. 145. 


(2) Hard. 469. Yet there are bounds to this doctrine of trans- But this 

mutation of estates, in the equitable notion of a mortgage. Thus, consider! 

if it were applied to the statute of mortmain, it would be opposed ation of a 

to the obvious purposes of the legislature in the provisions of that as personal 

law. It was, therefore, determined by the Master of the Rolls estatc » » 

J not pei- 

(Sir John Strange) in the Attorney-General v. Meyrick, 2 Vez. 44. mined to 

that where a mortgagee in possession devised the benefit of his effectof^^ 

mortgage to a charity, it was within the mortmain act. And his the statute 

Honour would not allow the distinction attempted to be made on the main. 

part of the relator, between a devise of the mortgaged premise*, and 

of the money due on mortgage. Nor did the circumstance of the 

mortgagee being in possession under an habere facias possessionem , 

seem to weigh at all in the case, the reason of the determination 

being, that the devisee would acquire a right of making the pledged 

estate his own by foreclosure, unless the money were paid. His 

Honour observed, that by a gift of all one’s mortgages to A., the 

whole beneficial right passes to\im ; and be the legal estate either 

in the heir, or executor, each would be considered as a trustee for 

A., who would be permitted by the court to use their names, to get 

the money, or make the pledged estate his own by foreclosure. If 

it would be so in that case, then would it be equally so, though the . 

devise was, in phrase, of money due on mortgage} where, unless the 

Court construed it to pass the whole interest of the mortgagee, it would 

be in effect a void devise. It had been rightly compared to a devise 

of rents and profits, by which the land itself would pass. Such 

a construction ought to be made by the court, as would be mostef* 

fectual to repel the mischief, aud advance the remedy. Therefore^ 

if this devise tended to let in the mischief intended to be prevented, 

it was the duty of the Court to guard against its taking efFect. He 

was of opinion, that the devise came within the express words and 

plain intent of the statute ; the design of which was to lay a restraint 

on every method, whereby land might possibly come to such hands, 
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Section X. 


Election in Equity. 

* » . 

Ah unexe- IT is to be observed, that a will of real property, 

cuted will r r J 

is not even not executed and attested as the statute directs, is 

of force to 

rate a case classed among 1 those acts which the law holds to all 

of election . ° . * 

against a intents and purposes void ; so that neither eourts of 
fn^a beue- equity nor law will pay regard to the intention of 
personal the testator, unless he has given it effect in the man- 
ihc same ner dictated hy the legislature. Upon this principle 
Wlil such unexecuted will is not even of force in a court o f 
equity to raise a case of election against a person 
taking a benefit in the personal estate*. In Hearle 
v. Greenbank b , D. W. devised all his freehold, copy- 
hold and real estate, whatsoever, and wheresoever, 
and all his leasehold estate, to two trustees, their 
heirs, executors, administrators and assigns, ill 


* 7 Vcz. jun. 372. b 1 Vez. 1 98. 


unless by the manner therein prescribed ; but seeing that it would 
liot sufficiently answer the intent of the legislature if confined to 
iand, it adds a prohibition as to personal estate, that it should 
not be given to be laid out in the purchase of lands. But was 
there no other way whereby the interest in laud might come to a 
charitable use ? Money due on mortgage was a charge and in- 
cumbrance on the land, the payment of which depended on the 
pleasure and ability of the mortgagor ; therefore, parliament had 
hy express words taken in that by a third clause; the words of 
whicli, if they did not extend to mortgages, he was at a loss to know 
for what purpose they were put in. The meaning was; that you 
shall not give to a charitable use that which is or may be a charge 
upon land, though not so at the time of the gift. 

3 
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trust, to apply the residue, after paying their own 
charges to the separate use of his daughter M. W., 
a married woman, during her life, to be at her dis- 
posal ; not subject to the debts or controul of her hus- 
band ; her receipts to be good, and to be permitted by 
deed or writing, executed in the presence of three or 
more witnesses, notwithstanding her coverture, to give 
and dispose of all his freehold, copyhold, and lease- 
hold estate, as she should think fit ; and he gave to the 
same trustees, whom he made joint executors, his 
personal estate, in trust, for the sole and separate 
use of M. W., and to be at her disposal, and not 
subject to the debts or controul of the husband. 

M. W., then under the age of twenty-one, but above 
seventeen, made her will, and thereby, in pursuance 
of her power in her father’s will, gave 8000/. to her 
daughter Mary, when she attained the age of twenty- 
one; she then devised the residue of her real and 
personal estate to the plaintiffs, the two Hearles, their 
heirs, executors, and administrators, for ever. 

The bill was brought by the plaintiffs to have the 
appointment made by M. W. of the real estate in 
their favour established ; but the court considering 
the will to be void by reason* of the nonage of the 
mother, adjudged it a bad execution of the power. 

Then the question arose, whether the heir at law could 
take the legacy of 8000/. under the will, which was 
well devised, (the testatrix being of a capacity to 
dispose of personalty), and at the same time claim 
the lands by descent, against the appointment, or was - 
put to an election, upon the rule of not disputing a 
will in any part under which you claim. And the 
case for the heir was thus put at the bar. It was said, 
that the rule was true, when properly understood, 

H 
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that wherever a person claims under a will, and by 
the same will, properly executed, land or any thing 
else is devised to another, which the testator had not 
a title to, the person claiming under the will shall not 
dispute the title ; since the will manifests the intent 
how the whole should go ; but that this rule did not 
go to make good what was in effect no will : that the 
case under consideration was one in which there was 
no will ; it was not the case of a will impeached for 
want of title in the testator ; it was like a devise to a 
charitable use, since the statute ; it was not want of 
title, but want of capacity to make any will at all of 
real estate. 

To this distinction the Chancellor seemed to accede. 
His Lordship observed, that as to the equity of the 
plaintiffs from the claim of the 8000 /., it was true, it was 
determined in Noys v. Mordaunt', that if lands in fee 
were given to one child, and to another lands entail- 
ed, it is meant they should release to each other, and 
the court had gone farther since — to the case of a 
personal legacy. But still he was of opinion, that 
this differed from all those cases, and that the heir at 
law was not obliged to make her election, for in the 
case before him the will was void ; and that where 
the obligation arose from the insufficiency of the exe- 
cution, or invalidity of the will, there was no case 
where the legatee was obliged to make an election ; 
for there was no will of the land. 

And his Lordship put the case of a devise by a 
testator of a legacy to his heir at law, and of 
the real estate to another; where, if the will be 


• 2 Vern. 581. 
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not executed according to the statute of frauds for 
the real estate, the court will not oblige the heir at 
law, upon accepting the legacy, to give up the land. 
That such a case differed from Noys v. Mordaunt, in 
the reason of the thing ; there the testator devised 
some lands which were, and others which were not, 
his own ; and the court said, that the devisee should 
suffer the lands to pass, as if they were the devisor’s 
own. But in the principal case, whether the lands 
were the testator’s own or not, they could not pass 
by the will. 

But in Boughton v. Boughton d , a distinction was 
taken as to this point, by the same Chancellor who 
determined Hearle v. Greenbank, which has been re- 
cognized and confirmed by subsequent authorities, 
though with some remarks upon its refinement and 
subtilty. In this case of Boughton r. Boughton, it 
was held that a legacy to an heir, upon the express 
condition that he did not dispute the will, would put 
the heir to an election, cither to accept the legacy, 
or the lands devised away, although the will was not 
executed according to the statute. The case was as 
follows : A freeman of London devised his real estate 
to his younger son, Stephen Boughton, and all his 
personal estate among his children ; among the rest, 
1,200/. upon some contingencies to Grace, the daugh- 
ter of his eldest son ; adding this clause, “ if any child 
or children of mine, or any in their right, or any w r ho 
may receive benefit by my will, shall any way litigate, 
dispute, or controvert the whole, or any part thereof, 
or the codicils thereto belonging, or not give such dis- 
charges aB my will requires, or not comply with the 


But if in 
such unex- 
ecuted will 
there is a 
legacy to 
the heir, 
upon condi- 
tion that he 
did lint dis- 
pute the 
will, he is 
put to hi* 
election. 


* 2 Vez. 12. 
H 2 
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whole,- and all and every condition and conditions 
therein contained, both as to real and personal estate, 
such child or children, so far as it relates to them se- 
verally, shall forfeit all claim and pretence whatever 
under my will, and shall have no more than the or- 
phanage part of the personal estate 1 die possessed 
of; revoking what I gave to them, I give it to my 
residuary legatees the testator underwrote to this 
instrument an attestation in the common form, but it 
was not subscribed either by himself or by any wit- 
ness : there was a codicil, without date, but signed by 
him, therein taking notice of and reciting, that in 
further consideration of this his last will, he made a 
codicil thereto, and gave directions therein. 

Grace, by the death of her father, became heir at 
law to her grandfather, and so entitled to whatever 
he left to descend, or which ought to descend, from 
the invalidity of his disposition. She being an infant 
of tender years, this bill was brought by Stephen, the 
youngest son of the testator, and devisee of his real 
estate, in order that she might make her election, 
whether she would have the 1,200/., or the land which 
happened to descend to her ; for that she could not 
claim both ; but, if she chose the legacy, she must 
let the real estate go according to the intent. The 
point is so particular, and the Chancellor’s judgment 
so luminous and discriminating, that I have thought 
it best for the reader to lay it before him at some 
length. 

.His Lordship said, he was satisfied that the infant 
ought not to take the benefit of the personal legacy, 
without at some time or other waiving any right to the 
descended lands ; and that it was very different from 
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Hearle v. Greenbank. The testator had made one 
instrument, in which he had used words, expres- 
sions, and'clauses, relative both to real and person!! 
estate ; and in it was contained a clause, importing in 
words> though not by force of the instrument, to be 
a devise of the real to the plaintiff, giving 1,200/. 
to his grand-daughter, and taking upon him to dis- 
pose of his whole personal estate among his children, 
who would not be bound thereby, as he was a free- 
man. He then added the express clause which was 
the sole ground of distinction between this and other 
cases ; and in the codicil, took notice of that very in- 
strument as a will. The codicil was signed, and put 
that difficulty, which otherwise might have arisen from 
the imperfection of the instrument, out of the ques- 
tion. But notwithstanding this, it was a will only by 
force of the instrument, to pass personal estate ; for 
neither the will or codicil was so executed as to pass 
real estate. 

The plaintiff insisted, that the defendant, having 
a legacy by the will, which was undoubtedly good, 
should have no benefit thereof, unless she suffered 
the disposition of the land to take effect. In Noys v. 
Mordaunt®, (which was the first case) the testator was 
disposing of land. The subsequent cases, till Streat- 
field v. Streatfield f , were all of a devise of real estate. 
Had the rule gone no further, but been confined to 
real estate, this objection had never risen, because 
the instrument must be effectual, as well to one real 
estate as another ; so that if they had both been real 
estates, this difficulty could never have arisen so as to 
make the point come into question. Lord Talbot 


• 2 Vern. 581. 


' Cas. Temp. Talb. 176. 
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went so far as, where the will comprised both real 
and personal estate, and the land, to which one child 
was entitled in tail, was thereby given to another, 
and a personal legacy to the tenant in tail, to consider 
it as an implied intent, that whoever took by that will, 
should comply with the whole ;• so that he put the 
party to an election ; but neither in Jenkins v. Jen- 
kins, nor in Streatfield v. Streatficld, was there a 
question of the deject oj' the instrument. 

Then came Hearle v. Greenbank, which was the 
first case, in •which the difficulty arose upon the de- 
fect of the instrument. In which case his opinion 
was, that there was no ground for the court to imply 
a condition to abide by a will of land, when there 
was, in fact, no will ; and that it would be dangerous 
to break in upon the statute of frauds, by making an 
estate to pass by an instrument not sufficient to pass 
real estate ; and that, not by the words of the testa- 
tor, but by a condition implied by construction of the 
court ; therefore, it could not be, nor was it warrant- 
ed by any precedent, for it was only guessing at the 
intent of the testator, who might leave it with that 
very view. But the question was, whether the case 
before him did not differ from that by reason of the 
express clause in the will. It had been very candidly 
admitted, that if there was no devisC of a real estate, 
but a personal legacy was given on an express con- 
dition, that the legatee should not enjoy it, unless 
within a certain time he conveyed a real estate, 
whether coming from the testator or not, he should 
not enjoy it but on those terms ; the lands not passing 
by force of the will, but by the operation of the par- 
ticular clause stipulating the condition. The legatee 
had it in his power either to part with the land, or 
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not; if he chose not to part with the land, he forfeited 
the condition ; for any lawful condition might be an- 
nexed. 

The case might be put a little farther, his Lord- 
ship said, (though it was almost the same as the pre- 
sent) as, suppose in the same instrument there was a 
devise both of real and personal estate, the will exe- 
cuted only to pass the personal, and not the real ; but 
a condition annexed that the personal legatee should 
permit the same persons, to whom the land was given, 
to hold to them and their heirs : the condition annex- 
ed would take place, though the devise was void as to 
the lands according to the statute of frauds ; for the 
legatee could not take it in contradiction to the tes- 
tator’s words ; and the devise in the principal case 
amounted to the same, as if the testator had annexed 
a condition to permit Stephen to enjoy the land. The 
court must put a reasonable construction, which was, 
that none of the devisees should receive any benefit 
by the will, unless they suffered the whole instrument 
to take effect ; not having regard to the validity or 
force of it, according to the statute of frauds, but to 
the clauses and expressions used. In Hearle v. Green- 
bank, there was no condition expressed in the will ; 
it rested singly on the construction the court was to 
make, upon the implied condition that those claiming 
benefit by it should suffer the whole to take effect ; 
and then it must necessarily refer to the validity of 
the will ; for it was rightly argued, that the will could 
not be read so as to support a disposition of real es- 
tate, not being an instrument for that purpose. 

In that case, when the court was to make such a 
construction by implication from the force of the in- 
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strument itself, the court must see the will, and could 
not take notice that it was a will of real estate ; but 
in the case before him, where there was such a con- 
dition annexed to a personal legacy, the court must 
consider every part of that legacy, whether it had re- 
lation to real estate or not. You must read the whole 
will respecting the personal legacy, let it relate to 
what it will ; which was a substantial difference, his 
Lordship said, and would prevent his going so far as 
to break in upon the statute of frauds, and at the 
same time would attain natural justice, which re- 
quired, as far as might be, such construction to be 
made, otherwise the intent of the testator might be 
overturned. 

But as there might be a difficulty how to carry the 
will into execution, (for being an infant of tender 
years, she could not judge for herself, nor could the 
master judge for her, it being on several contingen- 
cies, so that until she came of age, no election could 
be made,) his Lordship said, the plaintiff must till 
she attained her age receive the rents and profits of 
the estate, subject to further order of the court, but 
must be restrained from committing waste. If the in- 
fant should elect to have the land, then whatever the 
plaintiff should be entitled to as his orphanage part 
of the testator’s personal estate, would be liable to 
make satisfaction for what he should have received 
out of the rents and profits of the real, as the court 
should direct. 

The distinction taken by Lord Ilardwicke, between 
the cases of Hearle v. Greenbank, and Boughton v. 
Boughton, was recognized and adopted by Lord 
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Kenyon, in Carey v. Askew (1), and of which the 
Chancellor gave the following account, as to the point 
now under consideration, from his own note. “ I have 
looked at my own note of Carey v. Askew. Lord 
Kenyon there said, the distinction was settled, and 
was not to be unsettled, that if a pecuniary legacy 
was bequeathed by an unattested will, under an ex- 
press condition to give up a real estate, by that un- 
attested will attempted to be disposed of, such condi- 
tion being expressed in the body of the will, it was a 
case of election, and he could not take the legacy 
without complying with the express condition. But 
Lord Kenyon also took it to be settled, as Lord Hard- 
wicke has adjudged, that, if there was nothing in the 
will, but a mere devise of real estate, the will was not 
capable of being read as to that part ; and unless the 
legacy was given so that the testator said expressly, 
that the legatee should not take, unless that condition 
was complied with, it was not a case of election. The 
reason of that distinction, if it were res Integra , is 
questionable.” 

A — i ■ 

(1) The case is reported in 2 Brown, C. C. 58; but the point 
under consideration in the text only appears to hare made a part 
of it, by the notes of it referred to by the counsel for the heir at 
law, and by the Chancellor, in Sheddon v. Goodrich, 8 Vez. jun. 
481. 
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Section XI. 

Signature and Subscription.. 

IT shall be my next business to enquire into the 
state of the law on the essentials held requisite in 
regard to the signature of the testator, and the sub- 
scription of the witnesses. The formalities required 
are, 1st, that the will be in writing; — 2d, that it be 
signed by the devisor, or some other in his presence, 
and by his direction; — and 3d, that it be attested 
and subscribed in his presence, by three or more 
credible witnesses. 

If the language made use of by the legislature, 
were to be understood in its Natural and usual sense, 
it would seem that there could be no great conten- 
tion in regard to the meaning of the words f shall be 
signed by the devisor,' which are generally considered 
as importing the actual and formal subscription of 
the name of the party at the bottom of the instru- 
ment. And by directing this to be done in the pre- 
sence of three witnesses, the statute at first view 
seems to require that the attestators should have 
ocular evidence of the act of signing performed by 
the testator. 

Very soon, however, after the legislature had 
thought fit to place these guards about a dying man, 
in this last and important act, courts of justice yield- 
ing to the popular bent towards freedom and facility 
in all alienations of property, instead of strictly exe- 
cuting the intention of parliament, seem to have 
studied to frustrate its caution. 
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In the case of Lemayne v. Stanley (1), which was 
determined about four years after the statute was 
passed, the solemnity of signing was treated with » win be^ 
very little regard. Stanley, seised in fee, wrote a testator-* 

J " own hand y 

his will with his own hand, beginning thus, " In the with Ms 
name of God, Amen. I, John Stanley, make this my serted. * 
last will and testament/’ and he thereby devised the 
lands in question, and put his seal, but did not sub- 
scribe his name ; but three witnesses subscribed the 
will in his presence. And whether this was a good 
will to pass land within the statute of frauds was the 
question. After several arguments, it was adjudged 
by the whole court, consisting of North Chief Justice, 
and Wyndham, Levinz, and Charlton, Justices, to 
be a good will; for being written by himself (2), and 
his name being in the will, it was a sufficient signing 
within the statute, wlrah did not appoint where the 
will should be signed, at the top, bottom, or margin, 
and that therefore a signing in any part was sufficient. 

And soon after, in the 37th year of the same King, 
the doctrine was stated still more loosely by Lord 
Chief Justice Jefferies, who the report* says, seemed 
to hold, that a will written all by a testator’s own 
hand, and acknowledged in the presence of three 
(Credible witnesses, would be within the intention of 

* Anon. Skin. 227. 


(1) 3 Lev. l.; and again in the caso of Hilton v. King, Lord 
North and Levinz agreed, that it was immaterial, whether the sign- 
ing be at the top or bottom off the will, for the statute doth not say 
subscribed, but signed by the testator. 

(2) The Emperors Theodosius and Valentinian allowed every 
holograph testament to be available, though made without wit- 
nesses, Novell. Theod. lib. 2. tit. 4. 

3 
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the statute, though it were not signed by him accord- 
ing to the words of the act. And this doctrine has 
been acceded to as settled whenever it has since come 
under consideration. So in Stokes v. Moor b , the 
case of an agreement was said to be like that of 
wills, upon which it was said Jo have been deter- 
mined, that the testator’s writing his name in the 
introduction of the will, was a good signing within 
the statute. And in the late case of Coles v. Tre- 
cothic (3), Lord Eldon took notice, that it had been 
often held in respect to wills, that if a testator begins 
his will with the formal introduction of “ I, A. B. do 
make this my last will,” it was a sufficient signing. 

In Right v. Price c there was an appearance of 
greater strictness. According to which case it ap- 
pears that if the testator sh&s an intention to sub- 
scribe the will in regular form, by beginning to 
write his name at the bottom, but being over- 
taken by weakness or incapacity, before he has 
completed such intention, he becomes incapable 
of executing his purpose, the will is not suffi- 
ciently signed within the act. In that case, a will 
had been prepared in five sheets, and a seal affixed to 
the last, and, likewise, the form of attestation was 

b Dougl. 241. 

c 1 P. Wms. 771. note and vide supra, 122. 


(3) 9 Vez. jun. 249. — But his Lordship seemed to think, that 
for this formal introduction to be a sufficient signing, it should be 
one simultaneous act, and that the whole act or intended instru- 
ment should be in the contemplation of the testator at the time of his 
writing such formal introduction. And in this view it may deserve 
consideration, how far, if a will be written on different pieces of 
paper, or at different times, such a formal beginning will be equi- 
valent to a regular signing. 
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written upon it, and the will wad read over- to the 
testator, who set his mark to the two first sheets, and 
attempted to set it to the third ; but being unable 
from the weakness of his hand, he said, " he could 
not do it, but that it was his will." And on the 
following day, being asked if he would sign his will, 
he said, " he would,” and attempted again to sign 
the two remaining sheets, but was not able to do it. 

The case was decided upon another ground, but the 
Court of King’s Bench seemed to be of opinion, that 
this was not a sufficient signing; for the testator, 
when he signed the two first sheets, had an intention 
of signing the others ; he did not, therefore, mean the 
signature to the two first sheets, as the signature of the 
whole will ; and consequently there never was a sig- 
nature of the whole, but only a beginning to sign. 

In Lemayne v. Stanley, the writing of the name 
in the introduction of the will, was all the signing 
contemplated by the testator, and as far as such a 
mode could be held a literal accomplishment of the 
statute, his intention in respect to his will was com- 
pleted, his mind being in no suspense, nor looking 
to any further or future act of authentication. But 
in Right v. Price, the testator expressly announced 
an intention to authorize the instrument in a regular . 
and solemn way, and therefore his will seemed to be 
inchoate until this was done : why it was not done 
was to be explained ; and so the case could only be 
established by those parol proofs, which it was the 
object of the statute to exclude. 

In the case of Lemayne v. Stanley, above cited, 
three of the judges, including the chief, were of signing, 
opinion, that the testator, by putting his seal to the 
will, had sufficiently signed within the statute, for they 
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said that the signum was no more than a mark, and 
sealing was a sufficient mark that it was his will. 

In Warneford v. Warneford*, which, after along 
interval seems to have been the next case in which 
this question came to be considered, it is said to have 
been held by Lord Raymond, o,n an issue out of 
chancery of devisavit vel non , that sealing a will was 
a signing within the statute of frauds. We are to 
observe, that in Lemayne v. Stanley, the opinion of 
the judges must be regarded as spoken obiter , the 
case being decided on the ground of the sufficiency 
of the insertion of the name in a will, written by the 
testator ; and the point in Strange, as stated only in 
a short note, was agitated at nisi prius only. But 
this doctrine was ill received in the subsequent case 
of Smith v. Evans', wherein Lord Chief Baron 
Parker, Baron Clive, and Baron Smith, (in the ab- 
sence of Baron Legg) are stated to have said, that 
the opinion of the three judges in Lemayne v , Stanley 
was very strange ; for that if it were so, it would 
be very easy for one person to forge another man’s 
will, by only forging the names of any two persons 
dead, for he would have no occasion to forge the tes- 
tator’s hand. 

And the same judges declared, that if the same 
thing should come into question again, they would 
not hold that sealing a will only, was a sufficient 
signing within the statute. The Chief Baron seems 
to have been less resolved on the same question, in 
the opinion delivered by him in Ellis v. Smith f , in 
which he thus expressed himself : "As to the point, 

4 2 Strange, 764. * 1 Wils. 313. 

’ Reported in 1 Vei. jun. 11. 
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whether sealing be signing ; I own I think it is not ; 
for the character and hand- writing are necessary/ and 
were designed to prevent or detect frauds and impo- 
sitions. But, however, said his Lordship, as in some 
cases it has been thrown out obiter , and in one case 
decreed, that it is equal to signing, I shall submit my 
opinion.” But Willes C. J. said decidedly in the 
same case, that he did not think sealing was to be 
considered as signing ; and he added, that he declared 
so then, because, if that question ever came before 
him, he should not think himself precluded from 
weighing it thoroughly, and decreeing, that it was not 
signing, notwithstanding the obiter dicta , which in 
many cases were nunquam dicta, but barely the words 
of the reporters ; for, upon examination, he found 
that many of the sayings ascribed to that great man. 
Lord Chief Justice Holt, were never said by him (4). 

The opinion of Sir John Strange, Master of the 
Rolls, was on this point agreeable to that declared 
by the Chief Justice.. He observed, that he was not 
convinced that sealing was signing ; for sealing iden- 
tified nothing ; it carried no character ; and most seals 
were affixed by the stationers, who prepared the pa- 
per. Lord Ilardwicke did not, according to the re- 
port, speak, in this case, as to the question of sealing; 
but in a case which had been determined by him two 
years before *, his Lordship had expressed himself in 
stronger language to the same effect with the Lord 

r Grayson v. Atkinson, 2 Vez. 459, 


(4) Sec Show. 69. Lea v. Libb, where Lord Holt is said to hare 
held sealing to be a signing. 
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Chief Justice Willes and Sir J. Strange : he then de- 
clared, that the statute, by requiring the will to be 
signed, undoubtedly meant sojne evidence to arise 
from the hand-writing ; then how could it be said, 
that putting a seal to it, would be a sufficient sign- 
ing? for any one may put a seal; no particular 
evidence arises from a seal; common seals are 
alike ; no certainty or guard therefore arises from 
thence.” 

Till a late case it was a considerable doubt with 
the profession, whether, if a testator or witness, 
could not write his name, he might satisfy the statute 
by making his mark. In Lemayne v. Stanley, as it 
is reported in Freeman h , it is said that the court were 
of opinion, that it was not necessary for the testator 
to write his name, for some cannot write, and then 
their mark is a sufficient signing. But this opi- 
nion, though entitled to great deference, as being 
stated to have been that of the court and not ef 
a single judge, yet as being uncalled for by the 
facts of the case, must be regarded as extra-judi- 
cial. Hudson’s case', which was determined about 
a year after Lemayne and Stanley, where two wit- 
nesses swore that J. S. the testator did not pub- 
lish the writing as his will, but that A. B. guided his 
hand, and J. S. made his mark, but said nothing, is 
too mixed a case to be admitted as an authority to 
this point. 

The observations made by Sir John Strange in the 
above cited case of Ellis v. Smith, on the question as 
to sealing, do certainly seem as strongly to apply to 


k Freem. Rep. 538. and gee 17th Yez. jun. 459. 
1 ‘Skin. 79. 
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a testator’s mark, for it identifies nothing : it carries 
no character. But in the late case of Harrison v. 
Harrison k , it was decided by Lord Eldon, that the at- 
testation of a devise by a mark, was good within the 
statute ; and as the statute requires the attestators to 
subscribe , and the testator to sign, it may be thought 
that the principle of this determination is applicable 
a fortiori to the signature of the testator himself, 
since the word 'subscribe’ seems much more forcibly 
to point to the actual hand- writing, than 'sign,’ 
which, without any strain upon its grammatical sense, 
though, perhaps, not without some sacrifice of its po- 
pular and usual acceptation, might be deemed to be 
satisfied by any symbol of the testator’s consent and 
ratification (5). 

In the above-mentioned case of Harrison v. Harri- 
son, the question was made upon a bill by devisees 
against the heir, whether the will was duly executed 
to pass real estate according to the statute of frauds, 
one only of the witnesses having subscribed his name, 
the two other having attested by setting their marks 
respectively. Lord Chancellor Eldon observed, that 
upon inquiry from Mr. Serjeant Hill, he had found, 
that there was a special case reserved in the Court 
of Common Pleas, upon the question, whether a will 
devising real estate was well executed, one of the 
witnesses being a marksman ; and it was held clearly 

* 8 Vez. jun. 185. 


(5) The counsel for the plaintiff is stated to hare adrerted to the 
difference of expression in the statute, with reference to the wit- 
nesses and the devisor; and to hare remarked the difficulty of 
making the proof, in case of the witnesses being dead. 

I 
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sufficient. It Was a case of Gurney v. Corbet, in 
1710, in a note-book, which was the property of Mr. 
Justice Burnet. His Lordship said, he thought there 
might have been a great deal of argument upon it 
originally. But upon this authority the plaintiff 
must take a decree. In a few months afterwards the 
same point was determined by Sir William Grant, 
Master of the Rolls, in Addy v. Grix 1 , agreeably to 
the decision of the Chancellor in Harrison v. Harri- 
son, and it therefore seems now to be at rest (6). 

It seems to be fairly inferrible from the decision in 
Lemayne v. Stanley, that the court were of opinion, 
that it was not necessary that the witnesses should 
attest the very act of signing, but that an acknow- 
ledgment by the testator, that the act of signing was 
done by him, was sufficient for them to attest ; for 
since not the sealing, but the writing over the will, 
with the testator’s name in it, was the ground of the 
decision, the witnesses must have seen this done, if 
it was judged insufficient for them to attest upon the 
acknowledgment of the testator ; but this was not so 
found by the jury, or it would have put an end to all 
controversy upon the case ; and if the witnesses did 

1 8 Vez. jun. 504. 


(6) According to the report of the case of Lemayne v. Stanley, 
in Freeman, the court were of opinion, that if the testator had his 
name on a stamp, it would be enough if he impressed his name 
instead of writing it. And in Strange ®. Barnard, 2 Bro. C. C. 585. 
it was held, that stamping was equivalent to sealing. By the civil 
law, if a testator could not write, he was not admitted to make his 
mark, but an eighth subscribing witness (seven being the ordinary 
legal number) was called in to subscribe in the place of the testator. 
C. 6. 23. 1. 
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not attest the writing of the whole will by the testa- 
tor, their attestation could only go to his acknow- 
ledgment of his signature. This point,, however, 
seemed to exist in some doubt during a long time 
after the statute was passed. In Dormer v. Thur- 
land m , where the will was not signed by the testator 
in the presence of the witnesses, but he acknow- 
ledged it to be his hand, and declared it to be his will 
in their presence. Lord Chancellor King inclined to 
think that the will was good, but ordered the point 
to be reserved, and made a case for further consi- 
deration (7). ■ '' 

However, in a case", which came before the 
Master of the Rolls (Sir J. Jekyll) a few years 
afterwards, the will was held good, though the wit- 
nesses did not see the testator sign it, but he 
owned it before them to be his hand. And the re- 
porter adds, that on his mentioning this opinion of 
the Master of the Rolls to Mr. Justice Portescue 
Aland, he said it was the common practice; that 
he had twice or thrice ruled it so upon evidence on 
the circuit ; and that it was sufficient if one of the 
three subscribing witnesses swore that the testator 
acknowledged the signing to be his own hand-writ- 
ing. 

Sir Joseph Jekyll had delivered a similar opinion, 
a little before, in a case of Smith v. Codron, cited by 

• 2 P. Wms. 506. ° Stonehouse v. Evelyn, 3 P. Was. 252. 


(7) But the judges of B. R. on argument held the will void, as 
a charge, for want of being sealed according to the direction of 
the power. 
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Lord Hardwicke, in Gray son, i\ Atkinson 0 . In that 
case A. had signed and published a will in the presence of 
two persons who had attested it in his presence ; then 
a third person was called in, and the testator, shewing 
him his name, told him that that was his hand, and 
bid him witness it, which he did, and subscribed his 
name in the testator’s presence; and the testator, 
two hours after, told him that the paper lie had sub- 
scribed was his will. His Honour held this to be a 
good execution. 

But in the instructive case of Grayson v. Atkinson, 
above referred to, this point came fully under the 
consideration of Lord Hardwicke. The bill was to 
establish a will against an heir at law, who, by his 
answer raised the doubt, whether, as all the witnesses 
did not see the testator sign, though he saw them all 
sign, this was a good attestation within the statute. 
The Chancellor, adverting to the argument of the 
counsel for' the defendant, in which they had in- 
sisted that the word 'attested' superadded to 'sub- 
scribed,' imported that the attestators should witness 
the very act of signing, and that the testator’s acknow- 
ledging that act to have been done by him, and that it 
was his hand-writing, was not sufficient to enable them 
to attest, but that it should be an attestation of the 
thing itself, and not of the acknowledgment, observed 
" that certainly there must be an attestation of the 
thing in some sense, but the question was, whether, 
if they attest on the acknowledgment of the testator 
that that was his hand-writing, that was not an at- 
testation of the act, and whether it was not to be 
construed agreeably to the rules of law and evidence. 
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according to which all other attestation and signing 
might be proved. At the time of making that act of 
parliament, and ever since, if a bond or deed was 
executed and signed, and afterwards the witnesses 
were called in, and before the witnesses, the person 
making it, acknowledged the signature to be his 
hand-writing, that was always considered as an evi- 
dence of signing by the person executing, and was 
an attestation of it by them. 

rf It is true,” said his Lordship, " there is some 
difference between the case of a deed and a will in 
this respect, because signing is not necessary to a 
deed, but sealing is ; and I do not knoiv that it was 
ever held, that acknowledging the sealing without 
witnesses has been sufficient (8). But, nevertheless, 
that is the rule Of evidence in respect to signing. If 
it were in the case of a note, or declaration of trust, 
or any other instrument not requiring the solemnities 
of a deed, but bare signing, if that instrument be 
attested by witnesses, proving that they were called 
in, and that the party took up the instrument, and 
said, that was his hand, such would be a sufficient 
attestation of the signing by him. That is the rule 
of evidence. Considering, therefore, the words of 
the act of parliament, it seems, that if the testator 
having signed the will, did, before the attestators, 
declare and acknowledge he had so done, and that the 


(8) Bat if the hand-writing to a deed be proved, the sealing 
and delivery may be presumed : if, therefore, the signature to a 
deed be acknowledged to an attestator, the rest seems to follow, 
see Grellier v. Neale and others, Peake, Ni. Pr. Ca. 146. See also 
Parke v. Mears, 2 Bos. et Pull. 217. 
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signature was his hand, that might be sufficient to 
make the attestation good.’ 1 

The case of Ellis v. Smith p , came on in 1754, 
which was about two years after Grayson v. Atkinson, 
and here the Lord Chancellor Hardwicke was assisted 
by Sir John Strange, Master 'of the Rolls, Willes 
Chief Justice of B. R. and Parker Chief Baron. The 
form in which the question is reported to have been 
put, was, whether a testator’s declaration before three 
witnesses, that it was his will, was equivalent to sign- 
ing it before them, and constituted a good will within 
the 5th section. The determination of Grayson v. 
Atkinson by Lord Hardwicke, was in this case men- 
tioned by the Master of the Rolls, as an authority 
full to the point upon the first question ; and his 
Honour said, that to determine otherwise at'that time, 
would introduce confusion and uncertainty, and sap 
the foundation of much property which rested on for- 
mer decrees. 

The court was unanimous, in holding such acknow- 
ledgment by a testator to the attestators of his will, 
to be good within the statute ; and the Chief Justice 
declared, that his opinion was virtually supported by 
those cases which had decided the attestation and sub- 
scription of the witnesses at different times, to be 
good ; for then, a testator is presumed to write his name 
only before one, and toacknowlcdge it to be his hand 
to the remaining two ; and why should not his ac- 
knowledgment to the three be equally good ? The 
Chancellor also observed that those cases supported 
the one before him from their direct similitude , and 


r 1 Ycz. jun. 11. 

2 * 
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not from any consequential reasoning ; for he ap- 
prehended that the determination in all those cases 
was grounded on this, that a declaration by the tes- 
tator was good ; for if he signed three times, there 
were three executions, and none could be good with- 
in the statute (9). 

The late case of Addy v. Grix q , shews it to be the 
present sense of the courts, that this point is settled. 
The bill was filed to carry into execution a devise of 
real estate in trust to be sold. One of the witnesses, 
by his depositions, stated, that he did not see the tes- 
tator execute, but that the testator took the will in 
his hand, and said the will, and also his name, were 
of his hand-writing. The Master of the Rolls, with- 
out difficulty, admitted the sufficiency of the attesta- 
tion. 


n 8 Vcz. jun. 504. 


(9) The reporter has added a note, wherein he questions the pro- 
priety of this dictum of Lord Hard wi eke, which had first- fallen 
from the Lord Chief Justice ; observing that it was hard to say that 
such declaration or acknowledgment would be sufficient in any case 
where actual signing would not do. But it is to be observed, that 
the acknowledgment or declaration is not supposed to stand in the 
place of, or be equivalent to a distinct act of signing, but to give 
effect to the attestation of the act of signing already done. See 
the case of Westbeech v. Kennedy, 1 Vesey and Beames, 362, to 
which case a note is added, which, it may be as well to apprise the 
reader, contains a number of cases not connected with the point in 
question. 


119 
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Section XII. 

Formality of Publication. 

THE acknowledgment of the signing to the three 
subscribing witnesses, seems, according to the prin- 
ciples on which many cases have been decided, to 
comprise the efficacy of what the law means to ex- 
press by the publication of the will ; the manner of 
effectuating which, was often a judicial question be- 
fore the statute of frauds. The term itself, publica- 
tion, seems never to have borne any very precise or 
appropriate meaning, or to have indicated any cer- 
tain and fixed form. After the statute of wills had 
established the direct testamentary power, accompa- 
nied with the obligation of declaring the will by writ- 
ing, these parliamentary wills were thought to require 
a very slight degree of formal publication super- 
added to the solemnity and durability of writing and 
the cases shew, that, before the statute of frauds, 
very little, if any, verbal formality was thought ne- 
cessary to accompany the written declaration. 

Thus, a very few years before the statute of Charles 
was enacted, it was resolved, in the King’s. Bench, by 
the whole court, on a trial at bar in an issue out of 
Chancery, 1st, that if a man draws up his own 
will, and sends it to counsel to be advised of the le- 
gality of it, this is no will, unless it had a publica- 
tion after he received it back from his counsel : but, 
2d, that if after the will came from the counsel with 
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alterations made by him, the party put his seal to it, 
or subscribed his name, or wrote upon it, ' this is 
my will,’ though there were no witnesses to it, yet 
this was a good publication, because by any of those 
expressions, thef testator declared his intent that it 
should be his will*. In Peate v. Ougley”, Sir John 
Hollis mentioned a case determined by Lord Shaftes- 
bury, before the 29 Car. 2. in which, though the 
testator wrote his will with his own hand, and also 
these words f signed, sealed and published in the 
presence of and no witnesses had subscribed it, it 
was held a sufficient publication. And in the princi- 
pal case, because these words, signed, sealed and 
published in the presence of, were written at the top 
of the will for want of room below, in the testator’s 
own hand, and then the names of the three witnesses 
were subscribed, though one witness (the other two 
witnesses being dead) deposed, that himself and the 
other two witnesses were called up in the night, and 
sent for to the testator’s bed-chamber, who produced 
a paper folded up, and desired him and the others to 
set their hands as witnesses to it, which they all three 
did in his presence, but without seeing any of the 
writing, or being told by the testator it was his will, 
or what it was, but that he believed it to be the same 
paper, because his name was there, and the names 
of the other witnesses, and he never witnessed any * 
other paper for the testator ; this was held to be a 
sufficient publication of the will, after the statute of 
29 Car. 2. In Ross v. Ewer* Lord Hardwicke men- 
tioned a case of a Mr. Windham in the court of K. B. 

* Bartlett v. Ransden, et al. Trin. 15 Car. 2. B.R. Vin. Abr. 
tit. Der. (N. 2.) pi. 16. 

* Vin. Abr. tit. Der. (N. 7.) pi. 12. 

* Atk. 161. 
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which was a trial at bar, upon the will of his uncle, 
wherein the only question was whether the testator 
published it ; there was no doubt of his having exe- 
cuted it in the presence* of three witnesses, or of their 
having attested it in his presence ; which shewed, his 
Lordship said, that publication is, in the eye of the 
law, an essential part of the execution of a will, and 
not a mere matter of form. 

The point therefore seems subject to some doubt, 
whether publication is to be considered as a mere 
vague term, expressing generally the act of authen- 
ticating and announcing the veritable will of a testa- 
tor, but depending as to the mode by which it is to 
be effectuated on the particular ceremonies and so- 
lemnities prescribed by the legislature, or as implying 
a specific obligation upon the testator beyond the exe- 
cution and attestation of the will according to the sta- 
tute of frauds. If any positive declaration by the 
testator that it is his will, be necessary to constitute 
a sufficient publication since the statute, it does not 
seem that the mere acknowledgment of the signing 
can operate as an equivalent ; for the acknowledgment 
of the signing, unless the testator at the same time 
acknowledge his will, cannot be more extensive 
in effect than the act of signing in the presence of 
the witnesses. Upon the whole, however, we are to 
consider that, great as is the weight of Lord Hard- 
wicke’s opinion, it was delivered on this point in Ross 
v. Ewer, gratuitously and extrajudicially ; whereas 
the cases of Peate v. Ougley, Trimmer v. Jack- 
son, Stonehouse v. Evelyn, and others, which have 
been cited for the contrary doctrine, are direct au- 
thorities. 
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Section XIII. 

Wills interrupted and resumed. 

IT is established by the agreement of all the cases, 
that a testator mav make his will at different times, be P ro *. 

J * ceedcd m 

if the subsequent writing takes up and continues the 
former: and it matters not by how long intervals often so* 
these acts are separated ; they will compose one en- and resnm* 
tire instrument, if the first purpose appears to have need only 

1 1 1 # one execu* 

proceeded to its accomplishment, though with many two. 
pauses and resumptions. Thus*, where an illiterate 
person made and signed his will, in which there was 
a devise of lands, and at a subsequent period added 
more to it on the same sheet of paper, and declared 
that he did not thereby mean to disannul any part of 
his former devise and disposition, and signed it, and 
then took the sheet of paper in his hand, and de- 
clared it to be his last will and testament in the pre- 
sence of three witnesses, and desired the witnesses to 
attest it, which they did in his presence, this was held 
to be one entire will, though made at different times, 
and to be attested agreeably to the statute of frauds ; 
or, in other words, the additional writing was held 
to be part of one entire will, and not a codicil, and 
the execution and attestation to be an original publi- 
cation, and not a re-publication. 

But where the will was written on different pieces 

* Carlcton v. Griffin, 1 Barr. 549. Carth. 37. arguendo, and, 
as it seems, agreed to by Dolbcu, J. 
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of the ex- of paper, it was holden. that the witnesses ought to' 
« win see all the pieces of paper, or the will was not pro- 

written on , , . t _ 

different perly attested. Thus, m ejectment 1 * * * 5 , where the spe- 
^ s ^ pam c ; a i verdict set forth, that J. D. made his will in 1670, 
with two witnesses who subscribed their names in his 
presence ; and in 1679, made a codicil, and thereby 
confirmed his will in what was not altered, and 
inserted some new bequests, and there were 
two witnesses to it, one of whom had witnessed 
the will, and the other was a new one, the only 
point was whether these made together three 
witnesses to the will, to satisfy the statute of frauds ; 
but the court decided against the devise, because 
the third witness was not a witness to the 
first will. There was no entire instrument attested 
by three witnesses (1). And if the additional writing 

5 2 Mod. 263. 


(1) The reader should compare this case of Lea v. Libb, with 

Bond v . Seawell, 3 Burr. 1773. Blackst. 407. 422. 454. in which 

latter case it was proved, that C. made his will, consisting of two 

sheets of paper, all of his own hand- writing, and signed his name at 

the bottom of each p&ge,; and that he also made a codicil of his own 
hand- writing upon one single sheet, and then called in II. and shew- 
ed him both the sheets of his will, and his signature to ever y page 
thereof, and told him that that was his will, and then he shewed H. 
the codicil, and desired him to attest both the will and codicil : 
which he did in the presence of the testator, and then went out of 
the room. V. and L. came in immediately afterwards, and the 
testator shewed them the codicil, and the last sheet of his will , and 
sealed both before them. C. then took each of them up severally, as 
his act and deed for the purposes therein mentioned. Then the wit- 
nesses attested the same in the testator’s presence, but never saw 
the first sheet of the will; nor was that sheet produced to them; 
nor was the same nor my other paper upon the table ; both the sheets 
of the will were found with the codicil in the testator's bureau, 
after his death ; all wrapped up in one piece of paper j but the two 
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were not a resumption and continuation of the former, 
but a distinct act and disposition by way of codicil, it 
might operate as a republication of the will as to lands, 
if both the will and codicil were attested, respectively, 
according to the statute ; but if the will were not so 
executed and attested, the codicil would not help the 


sheets of the will were not pinned together : and the question upon 
these facts was whether this will was duly executed according to the 
statute of frauds ? 

After three several arguments before the court of King’s Bench, 
and one argument before all the judges in the Exchequer Chamber, 
Lord Mansfield delivered the judgment. His Lordship said, that 
the question made at the trial, and submitted by the case, as it 
stood, turned upon the solemnity of the execution, and they were 
of opinion, that the due execution of this will could not be come 
at, in the method wherein the matter was then put ; that if this 
were considered as a special verdict, they thought it was defective- 
ly found as to the point of the legal execution of the Kill. But that 
every presumption ought to be made by a jury in favour of such 
a will, when there was no doubt of the testator’s intention, and 
that they all thought the circumstances sufficient to presume , that 
the first sheet was in the room ; and that the jury ought to have 
been so directed ; but upon a special verdict, nothing could be pre- 
sumed ; therefore, they were all of opinion, that it ought to be 
tried over again ; and if the jury should be of opinion, that it 
was then in the room , they ought to find for the will generally, 
and they ought to presume from the circumstances proved that it 
was then in the room. 

The case of Lea v. Libb was also on a special verdict, and, 
therefore, no facts could be presumed ; but it does not seem 
that the case afforded the same ground of presumption, as that of 
Bond v . Seawell, in which last case there were three witnesses j if 
any, to the m hole will, for the question was not as to the comple- 
ment of witnesses, but whether the whole will, (the first sheet not 
having been seen by them,) was covered by the attestation j where- 
as, in Lea u. Libb, it was necessary to make the will and codicil 
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defect, although it had the requisites of the statute, 
for what was bad in its creation, could not be m&de 
good by any thing ex post facto, and the operation of a 
codicil, where it is a republication, is only to set up 
the will in its original state and efficacy, making it, 
as far as it is efficient in itself by the solemnities of 
its execution and legal compass of expression, reach 
to the date of the codicil, and embrace intermediate 
acquisitions. 

Thus a testator 0 devised his lands to trustees and 
their heirs, in trust for maintaining and providing 
for the poor scholars of a college in Cambridge, and 
for other charities, and the will was written with his 
own hand, but had no witnesses, and afterwards he 
made a codicil, which was duly executed and suberib- 
ed by four witnesses, wherein he recited and took 
notice of the will. And one of the questions in the 
case was, whether the codicil was a good publication 
of the will within the statute of frauds ? It was con- 
tended .on behalf of the devisees, that the codicil, 
taking notice of the will, and being duly executed, 
made the will valid in the same manner as if it had 
been affixed to the will at the execution thereof, for 
the law would construe it as a part of the will, and 
its being laid in a different place signified nothing. 

° Attorney General v. Barnes, 2 Vem. 597. Prec. in Ch. 270. 


one instrument, before the attestation could be held sufficient, for 
to neither, and to no part of either, were there three witnesses ; 
and if they were distinct instruments, it seems, according to the 
authorities, that each ought to hare been attested by three witness- 
es, to hare been valid within the statute. 
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But it was held, that the will was void, for though 
there were three subscribing witnesses to the codicil, 
yet that would not support the will. 


This difference between the relation which a codi- 
cil bears to a will, once completed according to the 
then existing intention, and that which subsists be- 
tween the interrupted stages of one entire testamen- 
tary act, is not difficult to understand as a proposi- 
tion, though very difficult to explain by example, or 
apply in practice. Upon this distinction, however, 
will, it seems, depend the question, whether or not, 
the first act of testamentary disposition will require 
to be executed and attested according to the sta- 
tute. 


Of the 
difference 
between a 
writing in 
continua- 
tion of a 
will form- 
erly begun, 
and a re- 
publica- 
tion. 


But whether the subsequent writing be considered 
as a republication by way of codicil, or as the con- 
clusion of something already begun, as in the case 
just mentioned of Carleton v. Griffin, it appears quite 
clear, upon the principles of Habergham v. Vincent, , 
already discussed, and the doctrines of other cases, 
that such subsequent writing to be effectual to pass 
land, must be executed and attested as the statute di- 
rects, in the case of devises of lands. 

It was early decided that a will of lands was good That the 

^ ° subscrip- 

where the three witnesses subscribed their names, at Uon of the 

witnesses 

several tunes, without being present at once toge- need not ■ 
ther . And though the witnesses must subscribe the thatthe^ 
will in the presence of the testator, it is not neces- thetesta- 
sary that in such subscription notice should be taken »ence. r *' 
of the fact of its having been done in the presence of 


* Freest. 486. Anon. 2 Cha. Ca. 109. Anon. 
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the testator, for this is not in terms required by the 
statute ; and whether it be so expresssed or not, it 
must be proved to have been so done, to the jury. 
The question on a case reserved* on the trial of 
an ejectment brought by the heir, for the opinion 
of the court, was, whether it should be left to a 
jury to determine, whether the witnesses to a will 
(being aU dead) did or did not set their names in the 
presence of the testator, and this merely upon circum- 
stances, without any positive proof ; and the court 
thought that it was a matter fit to be left to a jury : 
for they said, the witnesses, by the statute of frauds, 
ought to set their names in the presence of the tes- 
tator, but it was not required by the statute, that this 
should be taken notice of in the subscription to the 
will ; and whether inserted or not, it must be proved ; 
and if inserted, it does not conclude, but may be 
proved contra, and the verdict may find contra. 
Then if not conclusive taken inserted, the omission 
would not conclude on the negative side, and there- 
fore, it must be proved by the best proof the nature 
of the thing was capable of. And they further said, 
that in case the witnesses were all dead, there could 
not be any express proof, since at the execution of 
wills, oftentimes none are present but the devisor and 
witnesses. The proof must, therefore, as in other 
cases, be circumstantial ; and there were sufficient 
circumstances in the case, 1st, three witnesses had 
set their names, and it must be intended they did 
it regularly; 2dly, one witness was an attorney 
of good character, and might be presumed to un- 
derstand what ought to be done. And the ques- 
tion being on a matter of fact, it ought to be left to the 


* Hands 9 . James, Com. Rep. $31. et seq: 
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jury, like* the question whether livery was given on 
a feoffment, where no livery was indorsed.; and whe- 
ther a deed was executed, whe^e the counterpart on- 
ly was produced. 

To the same effect was the case of Croft v. Paulet r , 
where the words of the attestation were “ signed, 
sealed, published, and declared, as and for his last 
will, in the presence of us, A. B. and C.” And it 
being objected, that the hands of the witnesses could 
only stand as to the facts they had subscribed to, and 
signing in the presence of the testator was not one ; 
the court, on the authority of the case of Hands v. 
James, above cited, said it was evidence to be left to 
a jury, with all the circumstances ; and a verdict was 
given for the will. 

The same point was decided in the same way a few 
years before, by Lord Chief Justice Willcs, and the 
rest of the Court of Common Pleas, in the case 
of Brice v. Smith (3), where also the witnesses were, 
all dead. 


f 2 Strange, 1100. 


(3) Willes’s Rep. 1. Com. Rep. 539. S. C. But the report in 
Comyns seems to be a little inaccurate, in spying, that nothing but 
the names of the witnesses were subscribed ; the attestation being 
expressed in die same words as in the above-mentioned case of 
Croft v . Paulet, “ signed, sealed, published and declared, by the 
said testator, to be his last will and testament, in the presence of 
us, &c.” See the note of the editor. Willea 4. (b.) 
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Section XIV. 

Qualification of Witnesses. 

IN Hudson’s case, reported in Skinner*, it was 
proved that the witnesses had been dealt with ; upon 
which it was urged by the counsel, that if the wit- 
nesses were not to be believed, then there would not 
be three witnesses to the will, and so no will within 
the statute ; to which Chief Justice Pemberton an- 
swered, that if there were three witnesses to a will, 
whereof one was a thief, or person not credible, yet 
the words <?f the statute being satisfied, and he hav- 
ing collateral proof to fortify the will, he would di- 
rect the jury to find it a good will. By which it 
should seem, we ought to understand his Lordship to 
mean, that if there was nothing at the time of the 
attestation to impeach the competency of the witness- 
'es, they must be regarded as credible witnesses at 
that time, within the proper interpretation of the word 
credible, as used by the statute. But if a witness be 
convicted of felony, and so rendered infamous, at the 
time of his subscribing the will, it seems not to have 
been doubted, but that the will was invalid, for defect 
of a sufficient attestation. 

fencesdu Crimes which stigmatize a man with infamy, when 
qualify, convicted thereof, such as treason, felony, conspi- 
racy at the suit of the crown, perjury, forgery, bar- 
ratry, attaint of false verdict, and which disqualify 
him for giving evidence upon a trial in a court of 
justice, disqualify him also for becoming a subscrib- 


79 . 
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ing witness to a will b . It seems, indeed, to have Jtisthein- 

. f amy of the 

been formerly a notion, that every offence for which and 

I*. i I* not the 

a man had been caused or even sentenced to be set punishment , 

& • which difr- 

in the pillo r v, on account of the infamy of the pu- qualifier 
nishment, rendered him incapable of giving testi- 
mony*; but more modern cases have established, 
that the infamy of the crime only, and not the infa- 
my of the punishment , is the ground of disqualifi- 
cation ; and according to the present doctrine, per- 
sons who have suffered an infamous punishment, un- 
less the offence for which it was inflicted on them, 
was of the species of crimen falsi, or other crime 
of an infamous nature, are not disabled from giving 
their testimony in a court of justice, however much 
their credit with the jury may be affected by such a 
fact. Before the statute of the thirty-first of this 
King d , persons convicted of petit larceny were 
judged not to be credible witnesses to attest a will 
under the statute of frauds. And in the case where- 
in this was held, the rule was also laid down in strong 
and clear terms, that it is the crime and not the pu- 
nishment which makes a man infamous, and vitiates 
his testimony*. 

■ If a man be sentenced to the pillory for a treason- 
able libel, or slanderous words on government, he is 
not rendered incapable of becoming a. witness in court, 
and is therefore a credible witness to a will ; but if 
he be convicted of barratry f , which is an infamous 

* Com. Dig. tit, Temoigne. 6 Pendock v. Mackinder, Wil- 

A. 2. les, 665. 2 Wils. 182. And 

•Co. Litt. 6. b. see Rex v. Ford, 2 Salk. 690. 

* By stat. 31 Geo. 3. c. 35, it 5 Mod. 15. 

is enacted', that no person shall r The offence of stirring up 

be an inepmpetent witness, by suits and quarrels among His 
reason of a conviction of petit Majesty’s subjects, 
larceny. 
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offence , though he he sentenced only to he fined, he 
is rendered incompetent as a witness in court, and 
unqualified, it is conceived, as a credible witness, to 
attest under the statute". Ideots and madmen, and 
children under the age of common knowledge, who 
are incapable of discerning or estimating truth, are 
clearly in a state of legal in.competency to prove a 
fact, and therefore, can never he regarded as capable 
of attesting a will, so as to answer what the statute 
intends by such attestation. And generally, 1 appre- 
hend, it may safely be concluded, that whatever in- 
capacitates a man as a witness at common law, is an 
objection to the sufficiency of his attestation as a cre- 
dible witness, within the meaning of the statute ; for 
The word * credible ’ in the place in which it stands in this sta- 

* credible’ M r , 

it is used tute, cannot well be received in any other sense than 

bv the sta- _ 

tute must ‘ competent the word m its popular sense being in- 
stood in the capable of any constant test or standard, according to 
-competent. which a testator could make his choice of witnesses 
with any confidence in the validity of their attestation. 

Upon the same principle, if the competency, qfter 
being lost, has been restored before the attestation, 
the credit required by the statute has also been re- 
established, and the attestation will be good. Thus 
the King's pardon, after a conviction of perjury, or 
other offence at common law, qualifies the party to 
attest a will, though, as it should seem, it would be 
otherwise in the case of a conviction of perjury, on 
the statute of 5 El. c. 9 (1). And such restoration to 

* Charter v. Ilawkins, 3 Lev. 426. Rex v. Ford, 2 Salk. 690. 


(1) If a man be convicted of perjury tfpon the statute, he can- 
not be restored to credit by the King’s pardon ; for by the statute, 
it is part of the judgment, that the convict be infamous, and lose 

3 
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competency would come too late, as I apprehend, 
between the time of attestation and examination in 
court (2). 


the credit of his testimony; nothing therefore but a reversal of the of the qua* 
judgment, or a statute pardon will, in that case, suffice to restore 
the competency. Rex v, Crosby, 2 Salk. 689, and Rex v. Ford, testing wit- 
ibid. 690. S Salk. 155. S^cTva 

(2) By the laws of the empire, those persons only wero capable 
of attesting a will, who were themselves legally capable of making 
a will. No persons under puberty, or insane, or mute, or deaf, 
or prodigal interdicted the use of his own property, or such as the 
law had judged reprobate or infamous, or had rendered intestable, 
could be admitted as witnesses to a will. I. 2. IQ. 6. D. 28. 1. 20. 

Neither could women be witnesses to regular or perfect wills : the 
law admitting them in all matters, whether civil or criminal, when 
the nature of the case was such that other evidence could not be 
obtained, but not when there was a choice of testimony, as in mak- 
ing wills, and solemnizing other public acts. Their testimony was 
admitted in proof of a fact, but not to give validity to a solemn 
instrument. See this particularity of the civil law explained, and 
the whole of this title of the Institutes 4 qui testes esse possunV 
well commented upon by Vinnius, edit. IIeht.297. 

The witnesses by the civil law must be credible, and idoneous, 
at the time of the will’s beiug made, and according to the humanity 
of that system, as well as of our own, every one w f as presumed to 
be fit as a witness, unless the contrary was made to appear.’ D. 22. 

• f>. 2. It is to be observed too, that all the witnesses ought to be 
fit, or idoncous , for the whole will was rendered null and void by 
the insufficiency of any one of the witnesses. C. 6. 23. 12. unless a 
codicillary clause were added, that if it were not valid as a will, 
it should be valid as a codicil. 

If a madman attested in a lucid interval, his attestation was good, 
and so was that of a prodigal, if, before attesting, he had returned 
ad bonos mores . The integrity and freedom of the witnesses was a 
great point in the imperial law ; in so much, that no person could 
be a witness to a testament, who was under the power of the tes- 
tator ; and though any number of persons might be admitted wit- 
nesses out of the same family, to a will in which the family was 
not interested, yet if a son of a family gave away his military es* 
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By the law ot Rome no lueres scriptus or appointed 
heir could be admitted a witness to the testament by 
which he was so appointed, nor could the testimony 
of any one who was in subjection to such heir, or of 
his father, to whom he himself was in subjection, or 
of his brothers, if they were under the power of the 
same father, be admitted ; but .the testimony of lega- 
taries, and of those who were allied to them, or in 
subjection to them, was admissible h ; which was a 
doctrine, not perfectly agreeable to the general rule 
of the civil law, that no one should be permitted to 
give testimony in his own cause*. Nor is the con- 
sistency of that rule saved by the reason given for the 
admission of such testimony, vis. that legataries were 
particular and not universal successors, and that a 
testament might be valid without them ; whereas the 
appointment of an heir, was of the essence and con- 
stitution of a perfect testament (3), and formed the 

h I. 2. 10. 10. 11. 1 Cod. 4.20. 10. 


tate, or peculium , after leaving the army, neither the father, nor 
any one under the power of the father, could be a witness to the 
testament. In excuse for which rules of exclusion, the extent of 
the paternal authority among the Romans should be remembered ; 
and, indeed, so adjusted to one another do the several parts of the 
system of the Roman jurisprudence appear to be, that the student 
will have considered {hem with little advantage in a view to the il- 
lustration of such of our own laws as have been copied from them, 
or are in affinity with them, unless he has found time and possessed 
curiosity to make that great work of human policy a distinct and 
specific branch of his studies. 

(3) The exactest definition of a Roman testament has been 
thought to be this — the appointment of an executor or testamentary 
heir , made according to the formalities prescribed by law. Domat. 
lib. 1. 1. 1. sect. 1. and see D. 28. 5 . 1. 

2 
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principal feature of distinction between that and a 
codicil (4), or a donatio causa mortis. 


In the spiritual courts of this kingdom, to which 
the sole cognizance of the validity of wills belongs, 
where they relate to personal estate, the rule always 
was, that no legatee could give his testimony in foro 
contradictorio, in support of the validity of the will, 
till he had released his legacy or received the value 
thereof, and in case of payment, the executor of the 
supposed will was called upon to release all title to any 
future claim upon such legatee, who might otherwise 
be obliged to refund if the will were set aside : (5) The 
same rule prevailed in our courts of common law with 


Of the rule 
of the’fepi- 
ritual and 
common 
law courts, 
where the 
witness 
was a lega- 
tee or de- 
visee. 


(4) There is no difference in our law, as to publication , between 
codicils and wills; but codicils are said by Justinian, nullum solem- 
nitatem ordinationis desiderare : which Vitinius comments upon with 
disapprobation, as not being consonant to the Theodosian code ; 
and complains of the jejuna quorundam distinct io inter solemnitatem 
ordinationis et probationis . Ileineccius, however, maintains the 
distinction thus : In testamentis condendis testibus opus erat talibus 
quibuscum olim fiicrat testamenti f actio in comitiis calatis , quia jure 
vetustissimo lex erat populi suffragiis perlata , jure novo solemnis 
mancipiatio hcereditatis . Omnia ergo hie solemnia . At codicilli 
erant epistolae. Quis epistolis testes adhibet ? quis in iis solemnita- 
tem requirit ? valebat hujusmodi epistola , etiam non obsignata, dum 
de ejus jide constaret : quia cnixoe voluntatis preces ad omnem sue - 
cessionis speciem porrectas videbantur . Testes ergo adhibebantur ab 
iis , qui nuncupative fidei committebant. Postea autem in scriptis co- 
dicilli s intestatorum testium opus erat preesentia per L. 1 . C. Theod » 
de test . et codicilL non solemnitatis causa , sed ut testantium succes- 
sions sine aliqua captione serventur. Ergo non solemnitatis causa 
adhibendi , sed probationis causa . Nec aliud voluit Theodosius dum 
in omnibus codicillis testes requisivit. Fin . Com. lib. 2. tit. 25. 

(5) In the late case of Lees v. Summersgill, 17 Vez. jun. 508. 
the statute 25 G. 2. c. 6. which has made such release unnecessary, 
by making yoid the legacy given to the subscribing witness, was 
held to extend to wills of personal estate. 
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respect to the inadmissibility of the testimony of a devi- 
see or person benefited under a will of real estate, to es- 
tablish its validity ; and it appears from the case of 
Anstey v. Dowsing*, that, if a legatee, who was a 
witness to a will, refused either to renounce or to re- 
ceive a sum of money in lieu of his legacy, he could 
not be compelled by law to devest himself of his in- 
terest, and while his interest continued, his testimony 
was useless. 

J. T. made his will, by which he disposed of his real 
estate, and gave to one J. Ii. and his wife, 10/. each 
for mourning, with an annuity of 20 L to E. H. the 
wife of J. H. The will was attested as the statute 
directs, by three witnesses, whereof J. H. was one. 
The legacies, and satisfaction for the annuity were 
tendered and refused. And the question upon the 
special verdict was, whether, or not, the will was well 
attested according to the statute of frauds. The 
judges of the King’s Bench were unanimously of 
opinion, that a right to devise lands depended upon 
the powers given by the statutes, the particulars of 
which were, that a will of lands should be in writing, 
signed and attested by three credible witnesses in the 
presence of the devisor : that these were checks to 
prevent men from being imposed upon : and certainly 
meant that the witnesses to a will, (who are required 
to be credible ) should not be persons entitled to any 
benefit under that will. And that, therefore, J. H. 
was not a good witness 1 . 

It seems also, that the question was started in this 
case, whether a benefit to a witness at the time of his 

* Vid. Harris, Inst. J ust. lib. 1 Strange 1254. 

2. tit. 10. s. 11. 
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attestation, should annul his testimony, though, at, or 
after the testator’s death, he should become disinter- 
ested by a release of his legacy, or the receipt of the 
value thereof, and that it was held, that the condition . 
of the witness, at the time of his attestation, must be 
regarded ; and that if interested then, he could not' 
be a good witness. The doubts and objections agi- 
tated in this and in other cases m , occasioned the sta- 
tute 25 G. 2. c. 16". to be passed, whereby the con- 
tests concerning the force and obligation of the word 
r credible’ in respect to the attestation of persons be- 
nefited under the will, were finally composed. 

The inquisitive student, however, will still recur to Of the op- 
the perusal of Lord Mansfield’s 0 and Lord Camden’s sentiment 

• between 

arguments p on the opposite sides of the question, con- Lords 
corning the import and exigency of the words f crcdi- 
ble witnesses,’ used by the statute. He will find Lord impinand 
Mansfield strenuously of opinion, that though a wit- ttaword 0 * 
ness might be entitled to a benefit under a will at the 
time of the attestation, yet if he became disinterested 
before his examination, his testimony was restored, 
and the will was supported by his attestation. In his 
Lordship’s judgment, the word .* credible’ could have 
no meaning beyond ‘ competent ,’ without leading to 
great absurdities ; and in this general exposition of 
the word. Lord Camden coincided, but their difference 
was this : Lord Mansfield would understand ‘ com- 
petency to imply nothing more than what was tacitly 

" Hilliard v. Jennings, Com. ° Wyndham v. Chetwynd, 1 

Rep. 91. and 7 Bac. Abr. edit. Burr. 414. 

Gwyllim, 329. Price v. Lloyd, p Hindon v. Kersey, 4 Burn. 

1 Vez. 503. 2 Vez. 374. Eccl. L. 97. 

* See this stat. in theAppendix. 
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contained in the word witness by itself, (no man 
being a witness unless he is competent to give his 
testimony); so that it appeared to his Lordship 
that the competency was to be seen and adjudged of 
at the lime, and with reference to the time of exami- 
nation in court. Whereas according to Lord Camden 
the credibility, i. e. competency, must be regarded as 
it stood at the time of the attestation. By Lord 
Mansfield’s explanation of the force of the word cre- 
dible, it became a dead letter, and, therefore, his 
Lordship reduced himself to the necessity of support- 
ing his argument, by supposing the word f credible ,’ 
to have slipped in through the inadvertency of the 
framers of the statute, which he denied to be the pro- 
duction of Lord Hale, any further than, perhaps, as 
being compiled from some of his loose notes unskil- 
fully digested. 

His Lordship adverted to the rule of testimony in 
the Ecclesiastical Courts, and at the common law, 
where a release payment or tender made the testimony 
of the witness good. Nice objections of a remote in- 
terest, which could not be paid or released, though 
they hold in other cases, were not enough to dis- 
qualify a witness in the case of a will. Thus, pa- 
rishioners, he said, might prove a devise to the poor 
of the parish for ever. Interest was no positive dis- 
ability ; it only afforded a presumption of bias, and 
on that ground rendered a witness incompetent ; but 
still, it was only presumption, and presumptions only 
stood till the contrary was made apparent; if the 
bias were removed, the presumption ceased. That 
nothing could be more reasonable than to allow 
this objection of interest to be purged by matter 
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subsequent to the attestation, and previous to the 
trial. 

Lord Camden, on the other hand, in the case of 
Hindon v. Kersey, argued, that the word ‘ credible * 
imported a necessary and substantial qualification of 
a witness at the time of his attestation. And that if 
the witness was incompetent at that time, nothing ex 
post facto could restore the validity of his attesta- 
tion ; neither could such devisee, or person taking a 
benefit under the will, be received as a witness for 
other devisees under the same will: the objection 
was irremovable, and the whole instrument, as far as 
it concerned real property, was void. 

He was of opinion, that the novelty introduced by 
the statute was the attestation, the method of proving 
which was left standing upon the old common law prin- 
ciples ; as that one witness might prove what all the 
three had attested ; and, though that witness must be 
a subscriber, yet that was owing to the general com- 
mon law rule, that the best evidence must be pro- 
duced. He considered, therefore, that the statute 
Tiad principally in view the quality of the witnesses 
at the time of the attestation (6). That a will was 


(6) In Brograve-u. Winder, 2 Vez. jun. 636, an objection was 
taken to the competence of one of the witnesses to the will, as 
being interested at the time of his examination ; but as he had no 
interest at the time of the execution of the will and death of the tes- 
tator , the Lord Chancellor, without argument, held him to be a 
good witness. 

It may be as well to observe here, that a legatee may be a wit- 
ness to impeach a will, as in such a case he swears against his own 
interest* Salk. 691. And before the statute 25 6.2. c. 6. he was 
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the only instrument which required to be attested 
by subscribing witnesses at the time of execution ; 
while leases, marriage agreements, declarations, 'and 
assignments of trusts, were only required to be in 
writing and signed. Those were all transactions of 
health, and protected by valuable considerations, and 
antecedent treaties. The power of a court of equity 
was thought sufficient to meet every fraud that could 
be practised in those cases ; but a will was often exe- 
cuted suddenly in a last sickness, and sometimes in 
the article of death ; and the great question to be 
asked in such case was this, — was the testator in his 
senses when he made the will q ? and consequently 
the time of the execution was the critical minute 
which required guard and protection. Art act so so- 
lemn, and often calling for a laborious recollection 
and investigation, executed at such a time, was preg- 
nant with suspicion. What then, his Lordship said, 
was the employment of the witnesses ? It was to in- 
spect and judge of the testator's sanity before they at- 
tested, and if he was not capable they ought to refuse 
to attest. In other cases, the witnesses were passive ; 
here they were active, and in truth the principal par- 
ties to the transaction. The testator was intrusted 

TO THEIR CARE. 

The design of the statute was to prevent wills 
from being made, whicli ought not to have 

* Vid. Doe. on dem. Walker v. Stephenson, 3 Esp. Ni. P. Ca. 
284. 


a good subscribing witness where he took the same legacy by a for- 
mer will, for then it was indifferent to him which will prevailed, 
1 Burr. 427. Lord Ailesbury’s case. 
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been made/ and always operates silently by in- 
testacy. It is true, continued the Chief Justice, the 
design of the statute was to prevent fraud ; and 
though no suspicion of fraud appeared in the case 
before him, yet the statute had prescribed a certain 
method, which every one ought to pursue to prevent 
fraud'. As to the minuteness of the interest, as there 
was no positive law which was able to define the 
quantity of interest which should haye no influence 
upon men’s minds, it was better to leave the rule in- 
flexible than to permit it to be bent by the discretion 
of the judge. 

Both these cases came before the respective judges, 
after the statute 25 G. 2. c. 6. had passed; and that 
of Wyndham v. Chetwynd appears to have fallen pre- 
cisely wfthin the second clause of that statute, the 
subscribing witness being a creditor, and the will 
having charged the debts upon the land ; probably, 
however, the suit had commenced in Chancery before 
the 6th of May, 1751, and so came within the 8th 
section of the same statute, which left the cases, which 
were in litigation before that time, to be adjudged 
and determined as if that statute had never been 
made. 

The case of Doedem. Hindon r. Kersey, in which, 
the devise being to trustees to dispose of the rents to the 
poor of a township, the subscribing witnesses were 
interested as possessing property rated to the poor in 
that township, was clearly not within the statute 25 
G.2. c. 6. 

| Vid. in Loa «. Libb, Garth. 37. the words of the court. 
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It will occur to the attentive reader, however, 
that, although Lord Mansfield was supported by 
all his brothers, and Lord Camden was over-ruled 
by those who sat with him, the legislature shewed 
their sense of the subject to agree with the policy 
and principles of Lord Camden’s reasoning, by ex- 
tinguishing the interest of the subscribing witness, 
where he took an interest as devisee or legatee, 
at the moment of the attestation. By this pro- 
vision of the legislature by their second act, they 
seem to have declared their intention by the first ; 
and still, in their alteration of the law, regarding the 
time of the attestation as the particular juncture to 
which the qualification related, they have made the 
interest of the individual a sacrifice to the will. 
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Section XV. 


Time and Manner of making the Attestation. 

UPON a feigned issue, tried in the Court of Com- That it u 
mon Pleas, the question was, whether the will was the testator 
made according to the statute of frauds ? for the tes- thewitneU 
tator had desired the witnesses to go into another htJidlctu- 
room, seven yards distant, to attest it, in which there Sim or 
was a window broken, through which the testator not * 
might see them. The Court said, the statute re- 
quired attesting in his presence, to prevent obtruding 
another will in the place of the true one. It is 
enough if the testator might see, it is not necessary 
that he should actually see them signing ; for, at that 
rate, if a man should turn his back, or look off, it 
would vitiate the will. Here the signing was in the 
view of the testator ; he might have seen it, and that 
is enough. And they compared it to the case, where 
the testator lay sick in bed, with the curtain drawn *, 
while the witnesses subscribed. 


On a trial at bar, where the question was, whether 
the witnesses to a will had pursued the directions of 
the statute of frauds, in the manner of subscribing 
their names, it was resolved, that where the testator 
lay in a bed in one room, and the witnesses went 
through a small passage into another room, and there 
set their names at a table in the middle of the room, 
and opposite to the door, and both that, and the door 
of the room where the testator lay, were open, so 


* Shires v. Glascock, 2 Salk. 633. 
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that lie might see them subscribe their names if he 
would, though there was no positive proof that he 
did see them subscribe their names, there was a suffi- 
cient subscribing within the meaning of the statute ; 
because, it was possible that the testator might see 
them subscribe ; and the court held, that if the wit- 
nesses subscribed their names in the same room where 
the testator lay, though the curtains of the bed were 
drawn close, it was a good subscribing within this 
statute b (1). 

A similar doctrine was maintained by Lord Thur- 
low in the court of Chancery, in a case circumstanced 
as follows 0 : Honora Jenkins having a power, though 
covert, to make a writing in the nature of a will, or- 
dered the will to be prepared, and went to her attor- 
ney’s office to execute it. Being asthmatical, and the 

b Davy and Nicholas v. Smith, 3 Salk. 395. 
c Casson v. Dade, 1 Bro. C. C. 99. 


(1) The notion of the civil lawyers was more rigid and cautions 
in this respect. The attestation ought to be in Conspectu testatoris ; 
and further, non cst satis , ut quidamtradiderunt, testes oculatos esse, 
sitestatorem ipsi non vide ant, forte velo 9 aut Cortina inter jeeia con- 
spcctum adimente , licet voceni rjus audiant : sed necesse est ut fuciem 
qjus vide ant, ne qua f rails fiat, alio forte subornato , qui vocem testa - 
toris imitando si mulct . Finn. Com. 1. lib. 2. tit. 10. And Vin- 
nius was of opinion, that a blind man (de quo nihil traditum est) 
could not be a witness because he could not satisfy the! law, which 
required that the testator should’ be seen by the witnesses, and that 
they should be able to recognize the testator’s signature. The Eng- 
lish law, however, is clearly otherwise in this respect, as an acknow- 
ledgment of the signing has been held sufficient, as appears above; 
and it has been adjudged, that it is not necessary Ho the execution 
by a blind man that the will should be read over to him in the pre- 
sence of the subscribing witnesses. Longchamp v. Fish, 2 N. It. 415. 
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office very hot, she retired to her carriage to execute 
the will, the witnesses attending her ; after having 
seen the execution they returned into the office tonat- 
test it ; and the carriage was put back to the window 
of the office, through which, it was sworn by a per- 
son in the carriage, that the testatrix might see what 
passed. Immediately after the attestation, the wit- 
ness took the will to her, which she folded up and put 
into her pocket. The Lord Chancellor inclined very 
strongly to think the will well executed, and the 
above-mentioned case of Shires and Glascock, was 
relied upon as an authority. Mr. Arden pressed for 
an issue, but finding the Lord Chancellor’s opinion 
very decidedly against him, he declined it. 

In Broderick v. Broderick 4 , where the testator de- 
vised lands to J. S. and his heirs, and duly subscribed 
hi 8 will in the presence of three witnesses, who went 
down stairs into another room, and attested the will 
there, which was out of the presence of the testator, 
the relief afforded to the heir against a release ob- 
tained from him by the devisee, under a false assur- 
ance that the will was sufficiently executed, was a ne- 
cessary consequence of the opinion of the Chancel- 
lor*, that the devise was void for want of an execu- 
tion conformable to the'statute. And it was in vain 
contended for the devisee, that the will, as to the 
devisor, was executed, and that the form of subscrib- 
ing in the presence of the testator, was only di- 
rected by the statute of frauds, to prevent a rash 
disinherison of the heir ; but that since the execution 
of the will was fully proved, though the circumstan- 


4 1 P. Wms. 239. 


* Lord HarCourt. 
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ces required by the statute had not been observed, 
yet it was the plain intention of the testator, that the 
devisee should have the estate ; and that the devisee 
having the legal estate, it would be hard to take it 
from him in equity, and by those means to dispose of 
the estate against the intent of the testator from the 
devisee, for want of a ceremony,.when the end of that 
ceremony was answered, by its being made to ap- 
pear, undoubtedly, that the testator did sign and 
seal this will. 

Nor will the subscription of the witnesses in the 
same room always satisfy the statute, or necessarily 
imply it to be in the testator’s presence ; for, as was 
observed by Lord Chancellor Macclesfield, in Long- 
ford v. Eyre f , it might be done in a corner of the 
room in a clandestine and fraudulent way, and then 
it would not be a subscribing in the testator's pre- 
sence. But his Lordship further said, that as it was 
sworn by the witness, that he subscribed the will at 
the testator’s request, and in the same room, that 
could not be fraudulent, and was well enough. 

In a late case, in the King’s Bench, it was laid 
down by the Chief Justice, that it was not necessary 
that the devisor should actually see the witnesses 
subscribe : as,in favour of attestation it was to be pre- 
sumed, that if the testator might see he did see. But 
his Lordship added, that if we get beyond the rule 
which requires that the witnesses should be actually 
within reach of the organs of sight, we shall be giv- 
ing effect to an attestation out of the devisor’s pre- 

* 1 P. Wins. 740. 

* Doe lessee of Wright v. Manifold, 1 Maule and Selwyn, 294. 
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sence, as to which the rule is, that when the devisor 
cannot, by possibility, see the act doing, it is done out 
of his presence. 

Thus, therefore, the law upon this subject seems 
sufficiently settled upon this distinction, that if the at- 
testing witnesses subscribe the will in such a situation 
with respect to the testator, as that it was not possible 
for him to have seen the act done by them, such will 
is void as to real estate for the defect of solemnity in 
its execution ; but’ if their situation was such as to 
afford the testator the opportunity of seeing them 
subscribe, if he chose, their attestation under such 
circumstances will be good and valid, although in 
point of fact they may not have been seen by the tes- 
tator in the very act of subscribing their names. 

The mere corporal presence, however, of the tes- 
tator, unless his mind and faculties also are present, that the 

* testator is 

will not satisfy the statute on this point ; for there corporally 

present, he 

must be a mental knowledge of the fact, so that, as must pos- 
a subscription clandestinely made in a corner of the culties so 
same room with the testator was not, on this account, amentai 
a sufficient attestation, so neither would such sub- ofthc fact, 
scription in the same room suffice, if the percipience 
and intelligence of the' testator were gone so as to 
constitute it an act done without his knowledge. On 
this principle was founded the decision of Right v. 

Price h , in which case, the form of an attestation was 
written on the second sheet, and the witnesses put 
their names to it in the room where the testator lay ; 
but he was in a state of insensibility : and the ques- 
tion was, whether this will was duly executed for. pass- 
ing lands according to the statute of frauds ? 


k Doug. 241. 

L 2 
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In support of the will it was argued, that insensibi- . 
lity was something short of death, and if the testator 
was alive, it could not be said that the will was not at- 
tested in his presence. That the question was, whe- 
ther the testator, having done all that was necessary 
on his part, and the attestation having been made ac- 
cording to the words of the statute, a fair transaction 
should be set aside, because a formality required, ac- 
cording to an implied intention of the legislature, has 
not been complied with ; that it did not appear but 
that the testator might, by possibility, have opened 
his eyes, while the witnesses were subscribing 
their names ; which, according to the law as laid 
down in Shires and Glascock, would have been 
sufficient. 

But the court said, that they would lean in sup- 
port of a fair will, and not defeat it for a slip in form, 
where the meaning of the statute had been complied 
with ; this was the principle of Shires an^ Glascock’s 
case, and other cases of that sort. But the case then 
before the court was not one where there was a mea- 
suring cast and room for presumption. All the wit- 
nesses knew, at the time of the attestation, that the 
testator was insensible. He was a log, and totally 
absent as to all mental qualities. That it was usual, 
in precedents of wills, to say, that the witnesses sub- 
scribed at the request of the testator ; that indeed 
was not expressly required by the statute, but the 
practice shewed the general understanding, and that 
the nature of the thing implied a request. The at- 
testation in the testator’s presence was as essential as 
his signature, and all must be done while he was in 
a capacity to dispose of his property. In this case, 
the testator could not know whether the will that he 
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had begun to sign was that which the witnesses attest- 
ed ; he was dead to all purposes or power of convey- 
ing his property. 

It seems not to have been judicially decided, whe- 
ther an acknowledgment by a subscribing witness to 
the testator of his hand-writing to the attestation, 
would be sufficient. In the case of llisley v. Tem- 
ple ', the facts were, that the testator lying sick in 
bed, made his will, and signed, sealed, and published 
it, in the presence of three witnesses, but, being tired, 
ordered them to go and subscribe it in another room. 
They went into another room, out of the presence 
and sight of the testator, and subscribed their names, 
and then returned and owned their names to the tes- 
tator, who looked upon the will, and said, f they have 
done well.’ Hut this point was not spoken to in the 
case according to the report. 

It i9 very plain, however, that to hold such an 
acknowledgment sufficient, would be in direct op- 
position to the words of the statute, which, though it 
does not by the 5th section require the signature of 
the testator himself to be in the presence of the wit- 
nesses, does yet expressly direct the subscription of 
the witnesses to be in the testator’s presence. And 
it seems little to be doubted, but that, agreeably to the 
greater regard* for the words of the statute, which now 
seems to prevail in our courts of justice, such an ac- 
knowledgment by a subscribing witness, of his hand- 
writing to the attestation, made to the testator, after 
jnaking the subscription out of his sight and presence. 


Whether 
anackuow* 
lodgment 
by the sub* 
scribing 
witness to 
the testa- 
tor would 
be suffix 
cient. 


* Skin. 107. 
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would be deemed an insufficient compliance with the 
statute. 

That the It has been shewn, that a testator may write, and 

witnesses # ^ 

may sub- we shall now make it appear from the authorities, 

scribe at ** 

(liiifieut that he may publish his will at different times, or, in 
other words, that an attestation made by fhe wit- 
nesses respectively at three different times, if in the 
presence of the testator, satisfies the law (2). The 


(2) It may be interesting to compare our own with the civil law 
upon this article. In an early period of the Roman jurisprudence, 
it was held, that a testament ought to be made uno contextu , with- 
out any foreign act intervening, and the witnesses were likewise 
required to attest, without separating, or even discontinuing the 
act of subscribing, till all was complete. And, indeed, it does not 
seem -that the witnesses were ever released from the necessity of 
subscribing at one time and in each other’s presence. In favour, 
however, of certain unavoidable interruptions, the Emperor Justi- 
nian limited and explained the generality with which the rule had 
been expressed. In the Sixth Book of the code, tit. 23. 28. the 
qualification of the doctrine is thus propounded : cum antiquitas tes - 
tamenta fieri voluerit nullo adu interoeniente , et hujusmodi verbo - 
rum compositio non rite interpretata pene in perniciem y et testan - 
Hum et testamentorum processerit : sancimus in tempore quo testa - 
mentum conditur y vel codicillus nascitur, vel ultima quasdam dispo - 
sitio secundum pristinam observationem celebratur ( nihil enim ex ea 
penitus immutandum esse censemus ), ea quidem quo minime neces - 
saria sunt , nullo procedere modo , quippe causa subtilissima propo - 
sita } ea quo superflua sunt minime debent intercedere . Si quid 
autem necessarium evenerit ; et ipsum corpus labor antis respiciens 
contigerit , id est, vel victus necessarily vel potionis oblatio , vel me - 
dicaminis datio , vel imposition quibus relictis ipsa sanitas testatoris 
periclitatur 9 vel si quis necessarius natures usus ad depositionem su - 
perfiui ponderis imminent , vel testatori vel testibusy non esse ex hue 
eausa testamentum subvertendumy licet morbus comitialisy ( quod et 
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two leading cases to establish this point are. Cook v. 
Parsons 1 , and Jones v. Lake 1 . The first of which 
cases was decided upon a bill of review to reverse a 
decree of Lord Nottingham in 1682, for a sale of 
lands subjected by the will to the payment of debts. 
The lands were devised by the testator to trustees, and 
their heirs, to set and to farm let, and out of the rents 
(without saying profits) to pay his debts ; and all his 
debts and legacies being first paid, he gave the sur- 
plus to F. S. 

k Prec. Ch. 185. 1 2 Atk. 176. 


factum, esse cornperitnus) uni extestibus contigerit: sedeo , quod ur- 
get et imminet , repleto , vel depositor iterum solita per testamenti 
f actionem adimpleri. Et si quidem a testatore aliquid fiat testibus 
paulisper separatism cum coram his facere aliquid naturale testator 
erubescat, iterum introductis consequents factionis testamenti proce* 
dere. 

The phrase c uno contextu' is not to be understood as relating to 
the composition of the will, (which it seems might be taken up and 
prosecuted at intervals, according to the necessary interruptions of 
business, and as the leisure of the party allowed ; as was said to 
be the law with us, in Carleton v. Griffin, above cited) but to the 
mode of publishing and solemnizing the will, by the formal nuncu - 
patio testamenti , or dvdaratio voluntatis to the witness, with the 
ceremonies of subscribing arid sealing by them, and the signing by 
the testator, which ought all to be done at one time, that is to say, 
uno actus context m, without the intervention of any act or business 
foreign to the purpose which the parties were met together upon, 
which, unless it happened on the natural and necessary occasions 
alluded to in the passage from the code above extracted, would 
vitiate the testament, as being inconsistent with the solemnity of 
its celebration. Thus Vinuius translates ‘ uno contexts into the 
Greek by mol 'v<pr n and abate iirro$ 9 as being applicable not to the 
composition of the will, but to the publication of it ; which is 
plainly the sense of it, as it stands accompanied in the text of the 
institutes, u et testes quidem eorumque prmentia 9 uno contextu , tes~ 
tamenti cclebranJi gratia 9 <5fc.” 

2 
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.This will was written with the testator’s own hand, 
as was proved ; and was published in the presence of 
three witnesses, at three several times, and they all 
attested it in his presence, hut he did not sign it in 
the presence of the second witness, but only owned 
the signing to be his hand, and desired him to attest 
the will, as was proved by that witness. The testator 
died, leaving an infant heir, and the land was decreed 
to be sold, and no day given the infant to shew cause 
against it. One of the objections to the decree was — 
that this was no good will within the statute of frauds 
and perjuries, because not attested by all the wit- 
nesses at one time, and that one of them did not see 
the testator sign, but only hear him own that it was 
his hand. 

But the Lord Keeper held a publication of a will 
before three witnesses, though at several times, to be 
sufficient, and thought the writing of the will with the 
testator’s own hand (3), a sufficient signing within the 
statute, though not subscribed nor sealed by him, but 
doubted whether acknowledging the subscription to 
be his own would suffice (4). . 

In Jones v. Lake, the case upon the special verdict 
was thus ; the testator signed and executed his will 
in December, 1735, in the presence of two witnesses, 
who attested the same in his presence ; afterwards, in 

(3) According to the Code 6. 23. 28. the writing of the will 
with the testator’s own hand, dispensed with his signing j but it 
was added as a condition, et hoc spedaiiter in scriptura reposuerii, 
quod hoc sua manu confecit ,• and it dispensed with no other solem- 
nity. 

(4) This question has been already discussed, and shewn to have 
been otherwise determined. 

1 
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the year 1739, he with his pen went over his name, 
in the presence of a third witness, who subscribed his 
name in the testator's presence, and at his request : 
and the question was, whether this was a due execu- 
tion within the statute. For the heir at law it was 
argued, that the statute requiring three witnesses to 
subscribe in the testator’s presence, must intend they 
should be all present together ; otherwise, there was 
not that degree of evidence which the statute requires ; 
for an attestation of three witnesses, at different 
times, has only the weight of one witness. Wit- 
nesses to a will not only attest the due execution of 
the will, but likewise the capacity of the testator at 
the time of execution. A man may be sane at the 
time two witnesses attest, and insane when the third 
attests. It cannot be considered as a will, till the 
third witness has signed, for that completes the act. 
The will was dated in 1735 ; suppose lands to be pur- 
chased after the date, and before the attestation by 
the third witness, would the lands pass ? “ certainly 
not.” 

On the other hand, it was argued for the devisee, 
that a will executed before three witnesses, though at 
three different times, was good ; the statute not re- 
quiring they should all be present at the same time. 
That the requisites under the statute were, that the 
testator should sign ih the presence of three witnesses 
at least, and that they should attest in his presence. 
It would therefore be adding new requisites which the 
act did not mention, and in effect be making a new 
law. 

The Lord Chief Justice Lee said, the case depended 
upon the words of the statute. The requisites in the 
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statute, were, that three witnesses should attest his 
signing, but it did not direct that three witnesses 
should be all present at the same time. Here, said 
the Chief Justice, you have the oath of three attest- 
ing witnesses. This is the degree of evidence re*- 
quired by the statute. And the same credit is given 
to three persons at different times, as at the same 
time. We cannot carry the requisites farther than 
the statute directs. The act is silent as to this parti- 
cular. It would therefore be making a new requisite. 
The signing is the same act reiterated. The testator 
went over his name again, and declared it to be his 
last will. Judgment was accordingly given against 
the heir at law. 

The judges, in the case of Ellis v. Smith,® admitted 
the authority of these cases, and drew from them an 
inference in favour of the validity of the testator’s ac- 
knowledgment to the witnesses of his hand-writing to 
the signature of the will. " To strengthen the au- 
thorities I have already mentioned, said the Lord Chief 
Baron Parker, I shall take notice of the cases which 
allow the witnesses to subscribe at different times; and 
I think they support the admission of the declaration 
in question ; since the testator is not supposed to run 
over his name before every witness, but having signed 
’ before one to acknowledge it only before the rest (5). 
The same conclusion was drawn by Lord Chancellor 
Hardwicke, Sir John Strange, Master of the Rolls, 

■ 1 Vez. jun. 11. 


(5) In Jones v. Lake, (the last case produced,) the testator did 
run over his name again ; but the principle of the decision implied 
the sufficiency of an attestation, made at three distinct times. 
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and Lord Chief Justice Willes. The last of whom 
observed, that the authorities not in point supported 
the decree more strongly than those in point, for they 
allowed the attestation and subscription of the wit- 
nesses at different times to be good ; and the testator 
is presumed to write his name only before one, and to 
acknowledge it to be his hand to the remaining two. 
And in the opinion of the Master of the Rolls, to per- 
mit the witnesses to attest at several times, was to 
adpiit the asseveration of the testator that it was his 
will, to be equivalent to signing it before the witness- 
es ; to which Lord Hardwicke added, that he differed 
from those who thought that the cases which had been 
mentioned, only supported the case before the court, 
by consequential reasoning ; he thought them directly 
in point. 

It is to be observed, however, that these decisions, 
in the opinion of the whole court, went too far, and . 
opened the way to frauds, and particularly the Chief 
Justice observed with great force, that “ he had known 
one man swear, that he did not see the testator sign, 
and the other two swear that he signed it before the 
three ; so might one man swear, that when he attested 
the will, the testator was insane ; another, that he was 
sane ; and thus an inlet was given to great frauds and 
impositions. But when they attested it simul et semel, 
they were a check upon each other, and such frauds 
were prevented (6) ; nay, said his Lordship, I think 


(6) This was certainly the doctrine of the civil law, from which 
the framers of the statute in question borrowed, in making this 
provision for preventing the forgery of wills. We have shewn that 
the words ‘ uno contextu' related to the complex ceremony of pub- 
lication, which was necessary to be done by a continued act. The 
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a parol disposition before three, full as solemn an act 
as a will in writing, attested by three separatim.” He 
admitted, however, that the decisions were the other 
way, and that the point was established. 


attestation, therefore, which was an essential part of the publica- 
ion, was necessary to be done by the witnesses, simul et semel, at 
the same time, at the same place, and in sight of each other ; not 
meaning, of course, by the same time, eodem instantly but mo actus 
c ontextu, at one juncture, without break or interruption *, as the 
text of the Code (6. 23. 21.) well explains it, distinguishing at the 
same time between the act of making and that of celebrating and 
publishing the will, to which last-mentioned act the words ( uno 
contexts are shewn to be alone applicable. In omnibus autem tes- 
tamentis qua: prcsentibus vel absentibus testibus didantur, super- 
jluum est uno, eodedtyue tempore exigere Icstalorem , et testes adhi- 
here , et didare suum arbarium , et fmire testamentiim ; sed licet 
alio tempore didatum , scriptumve proferatur testumentum , sujfidet 
uno [tempore] eodemque die , nullo adu [ extraneo ] interceniente , 
testes omnes , videlicet simul, nec diversis [i temporibus ] scribere, sig- 
nareque testamentiim. Finem autem testamenti subscriptiones , et 
fignacula testium esse decemimus. This exactness with respect to 
the simultaneous performance of the act of publication was retained 
out of the civil law, or jus dvilis , when the civil and praetorian 
law were reduced into agreement, as I have before shewn : for the 
efficacious form of a will, as ultimately established, was a tri- 
partite constitution. The necessity of witnesses, and their presence 
at one and the same time, was founded on th ejus dvilis — the sub- 
scriptions by the testator and the witnesses were enjoined by the 
imperial constitutions — the sealing and the number of the witnesses, 
were settled by the edict of the Praetor. 

* All solemn legal acts and ceremonies were necessary, by the 
civil law, to be executed without interruption, the common phrase 
to express which was, ‘ uno contextu absolvi .’ 
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Section XVI. 

Evidence of the Attestation. 

IT has been already made to appear, that a will of 
lands may be sufficiently established in a court of jus- 
tice, as to the testator’s signature, by proof of his ac- 
knowledgment thereof. It will be proper now to con- 
sider, what is sufficient proof of the due attestation of 
such a will, according to the directions of the statute. 
We have seen that upon a question before the court, 
whether or not it should be left to a jury, to determine 
as to the fact of a due attestation in the presence of 
the testator, where all the witnesses were dead, it was 
clearly held, that such question was proper for the 
decision of a jury, who might found their verdict upon 
mere circumstances and probabilities*. 

In the courts of common law, where a will of lands 
is produced, it is usual to call but one witness to prove 
it ; but that is said only to be the case where no ob- 
jection is made on the part of the heir, who is entitled 
to have all the witnesses exaitftncd, yet in such case 
the heir himself must produce the other witnesses, for 
the devisee need produce only one, if that one can 
prove all that ^ requisite to establish the validity of 
the will b . He must prove that the testator signed, in 
the presence of himself and the other witnesses, or 
that he acknowledged his signature to each of them, 
and that each of the witnesses subscribed in his pre- 

* Hands v. James, 2 Com: Rep. 630. Croft v. Paw let, 2 Str. 
1109. Bruce v. Smith, Willes 1. 

* Gilb. Eject. Sect. 8. Holt Rep. 742. Dayrell v. Glascock. 
Ball, N. P. 264. 1 Esp. N. P. Rep. 391 . 


In the 
courts of 
common 
law, one of 
the sub- 
scribing 
witnesses 
may prove 
the attesta- 
tion by the 
others. 


And if alt 
the witnes- 
ses deny 
their signa- 
tures, still 
the devisee 
may go in- 
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todrcum- senc$ . Where the witnesses have signed Separately, 
grove the as one can only prove his own act, they ought all to 
tionofthe be called. If the two other witnesses be called by the 

will. . 

heir, and refuse to verify their attestation, still the 
proof of their hand- writing will be enough, if one of 
the three can prove the other circumstances of the 
execution. Indeed, it has been held, that if they aU 
swear that the will was not duly executed, the devisee 
may yet go into circumstances to prove the due ex- 
ecution®. And if an attesting witness to a will im- 
peach its validity on the ground of fraud, and accuse 
other subscribing witnesses who are dead, of being 
accomplices in the fraud, it is competent to the per- 
son claiming under the will, to give evidence of their 
general good character d . 

whether It appears, and with the greatest reason, that the 
dcnceof evidence of subscribing witnesses against their own 
scribing attestation has always been received, if received, with 
canbere- the utmost reluctance ; and the courts have, on the 
gatasf their other hand, been very ready to admit counter-testi- 
taUon. ttCS " mony to establish the will against such suspicious and 
discordant depositions. In Lowe v. Jolliffe®, which 
was tried at bar, upon an issue of devisavit vel non 
out of Chancery, the three subscribing witnesses to 
the testator’s will, and the two surviving witnesses to 
the codicil, and a dozen servants of the testator, all 
swore him to be utterly incapable of%iaking a will, 
or of transacting any other business, at the time of 
making his supposed will and codicil, or at any inter- 
mediate time. But this evidence was opposed by the 
depositions of several of the nobility and principal 
gentry of the county where the testator resided, who 

* Pike o. Badmering. Strange 1096. 

* 1 Blackst. 365, 416. * 3 Burr. 1244, and see 6 East, 195. 
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had frequently and familiarly conversed with him, 
during the whole period, and some on the very day on 
which the will was made ; and also of two eminent 
physicians who attended him, and who all swore to 
his entire sanity and more than ordinary intellectual 
vigour (1). 

The counsel for the plaintiff also examined to the 
like purpose the attorney, a person of unblemished 
reputation, who drew the will ; and read the deposi- 
tion of the attorney, by whom the codicil was drawn 
and witnessed, (he being dead, and his testimony 
perpetuated in chancery), who spoke very circum- 
stantially to the very sound understanding of the 
testator, and his prudent and cautious conduct in 
dictating the contents of his codicil. Upon the 
whole, it appeared to be a very black conspiracy, to 
set aside the will, without any foundation whatso- 
ever ; the defendant’s witnesses being so materially 
contradicted, and some of them so contradicting 
themselves, that the jury, after a trial of fifteen 
hours, brought in a verdict for the plaintiff, to esta- 
blish the validity of the will and codicil, after an ab- 
sence of five minutes. Lord Mansfield then declared 
himself fully persuaded, that all the defendant’s wit- 
nesses, except one, being nineteen in number, were 
grossly and wilfully perjured ; and called for the sub- 
scribing witnes^t, in order to commit them in court, 
but they had withdrawn themselves. A prosecution 
of some of them for perjury was strongly recom- 
mended by the court ; and the three testamentary 
witnesses were afterwards convicted, and sentenced, 
each of them, to be imprisoned for six months, to 


(l) See some observations of Sir William Grant, the present 
Master of the Rolls, in Burrows v. Locke. 10 Vez. Junr. 474. 
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stand twice in the pillory, with a paper on their heads, 

denoting their crime, once at Westminster Hal! Gate, 
and once at Charing Cross, and to be transported for 
seven years. 

It is observable that, although the testimony of these 
Subscribing witnesses against their own attestation 
was ultimately discredited, no doubt was entertained 
of their competency ; as was remarked by the late 
Lord Chief Justice Kenyon, in commenting upon this 
case, in Bent v. Baker (2) who entirely approved of 
Mr. Justice Buller’s distinction in this respect be- 
tween negotiable and other instruments. So that the 
observation of Mr. Justice Yates, in the case of Alex- 
ander v. Clayton 4 , viz. that " the witnesses ought not 
to have been admitted to give evidence against their 
own attestation,” seems to have been too strong for 
the present doctrine, or perhaps incorrectly stated 
by the reporter. 

It is one thing to offer testimony to destroy the 
validity of an instrument attested by one’s own sig- 
nature and subscription, and another to deny the fact 
of one’s own attestation. Lowe v. Jolliffe, as above 
cited, is an example of the admissibility of the former 
species of testimony as well as of ils liability to be 
impugned. It is plain, upon principles, that a man 
ought to be admitted to deny wh$ appears to be 
his own attestation ; for to exclude him on a ground 
of inconsistency and contradiction, is to take for 
granted against him what is itself a primary object of 

4 4 Burr. 2224. 


(2) 3 T. R. 34. and see the reasons for this distinction in Mr. 
J. Buller’s opinion, pronounced by him in the same case. 



SjSct. 16. Evidence df the Attestation. ]f§ 

proof. But it is equally clear, that his denial may be 

discredited and overthrown by the counter-testimony 
of the other witnesses, and that the will may be esta- 
blished against such a denial. Thus in the case of 
Alexander v. Clayton, mentioned above, Mr. Justice- 
Yates observed, that there were many cases where 
one of the witnesses had supported a will, by swear- 
ing that the other two had attested, though they both 
denied it. And upon the same occasion it was said 
by Lord Mansfield, " that he had known several 
cases, both upon bonds hud wills, where the attesta- 
tion of witnesses had been supported by the evidence 
of the other witness, against that of the attesting wit- 
nesses who had denied their own attestation. It 
would be, added his Lordship, of terrible conse- 
quence, if witnesses to wills were to be tampered 
with to deny their own attestation.” 

Thus, therefore, the law appears to be well settled of the doc- 

... v ... trine laid 

and discriminated upon these important points of evi- down ge- 

1 • • xi iii nerally by 

dence ; and it is to be observed, that the present con- LordMan* 

sideration is confined to the case of subscribing wit- waiton «. 
nesses; and that therefore there is nothing in what SbUlcy * 
has been stated, or produced, which contradicts the 
maxim of law, -as it was recognised, or decided upon 
in Walton and others v. Shelley®, that no man shall 
be suffered to give evidence to invalidate his own in- 
strument ; nor tibes it seem that Lord Mansfield, in 
pronouncing his judgment in that case, laid down the 
rule with greater latitude than accords with the set- 
tled distinction, as to the testimony of subscribing 
witnesses, above adverted to. " What strikes me,” 
said his Lordship, “ is the role of law, founded upon 


1T.R.29& 

M 
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public policy, which! take to be this — that no party 
who has signed a paper or deed , shall ever be per- 
mitted to give testimony to invalidate that instrument 
which he has signed.” Now it is plain, that a sub- 
scribing witness to a deed or will, is in neither case, 
by force of such subscription, a party to the instru- 
ment. 


A disUne- ]t is true, indeed, that the admission of a subscrib- 

turn be- 9 3 

tween the j n ff witness to a will to invalidate that instrument, 

attestation ° 

of wills ami forms a stronger case than where snch witness comes 

deeds, in ° 

respect to to destroy the validity of a deed which he has attested ; 

the point 

wader con- since, in the latter instance, he attested only the exe- 

•ideratiou. 

cution, and not the intrinsic or general validity of 
the instrument ; but in the former, the testamentary 
capacity of the testator, as well as his tormal execu- 
tion, is verified by the subscription of the witness ; 
not to mention also that such subscription is essential 
to the constitution and perfection of the instrument 
itself, so that in giving testimony against the validity 
of the will which he has attested, he comes to over- 
throw that which he himself was actively * and imtru- 
mentally concerned in establishing. 


tween m- It seems probable, therefore, that the consideration 

SrwnenS these peculiarities, belonging to the attestation of 
initru-^ wills, suggested to Lord Kenyon a foundation for' 
«“**• the resemblance, which, in the case of Adams v. 
Lingard f , his Lordship appeared to think there ex- 
isted between the case of an indorser of a bill aid a 
subscribing witness to a will, as to the admissibility 
of their evidence to overthrow the instrument to 
which they had given credit by their signature. In 


Psake Ni. Pr. C*. 117. 
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Adams v. Lingard, which was the case, of an indorser 
of a bill, the late Chief Justice said, that he wished the 
point to be settled in the House of Lords, being then 
of opinion, that the indorser was a witness proper to 
be heard, and other judges being of a contrary opi- 
nion. He then mentioned a case which was before 
Sir Joseph Jekyll, many years before, and another, 
which had been decided since, meaning that of Lowe 
v. Jolliffe above stated, wherein his Lordship said, it 
had been determined at a trial at bar, that three sub- 
scribing witnesses to an instrument might be per- 
mitted to deny the validity of it. 

But when the question came before the court on a 
motion for a new trial (his Lordship still adhering to 
his former opinion) it was said by Buller J. that 
“ the case before them was very different from that 
of witnesses to a will. The indorser had passed that 
negotiable instrument to the plaintiff as a good and 
valid security, and it would be attended with conse- 
quences most injurious to society, if these securities 
might be qjut down by the persons passing them ; it 
was only for two men to conspire together to cheat 
all the world.” It is remarkable, that in the much 
considered case of Bent v. Baker, which was deter- 
mined three years before that of Adams v. Lingard, 
Lord Kenyon expressed his entire acquiescence in 
the distinction as to this point, between negotiable 
instruments, and deeds and wills. 

The reader has been shewn above, that the testi- 
mony of one of the three witnesses is enough to prove 
a will of lands, in a court of common law. He will 
find the same rule of evidence laid down in early 
eases with respect to the mode of establishing a will 

mS 


Or the 
proof to 
tahlish a 
will of 
lands in 
courts of 
equity. 
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hi the courts of equity. Thus in the case of Longford 
v. Eyre 5 , Lord Macclesfield makes the following ob- 
servation : " The proper way of examining a witness 
to prove a will as to lands, is, that the witness should 
not only prove the executing the will by the testator, 
and his own subscribing it in the presence of the tes- 
tator, but likewise, that the res’t of the witnesses 
subscribed their names in the presence of the tes- 
tator ; and then one witness proves the full execution 
of the will, since he proves that the testator executed 
it, and likewise, that the three witnesses subscribed it 
in his presence.” 

The set- But in the case of Townsend v. Ives b , which caine 
now is, that on about twenty-five years afterwards in the Court 
nesses, if of Chancery, where the bill was preferred by the 
bee Smi B- legatees, whose legacies were charged on the real 
eiL estate, to have the will established, the rule was pe- 
remptorily laid down, that all the witnesses, if living, 
must be examined, to prove a will of lands. Thus 
also Lord Camden, in the above cited case of Hin- 
don v. Kersey, in speaking first of the method of 
proof in a court of common law, says, “ one witness 
is sufficient to prove what all the three have attested; 
and though that witness mu3t be a subscriber, yet 
that is owing to the general common law rule, that 
where a witness has subscribed an instrument, he 
must always be produced, because he is the best evi- 
dence. This we see in common experience ; for after 
the first witness has been examined, the will is 
always read.” But the same judge speaking after- 
wards of the course of the Court of Chancery in this 
respect, expresses himself thus : “ Sanity is the great 


* 1 P. Wni'. 741. 


‘ 1 Wils. 1748. 
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fact which the witness has to speak to, when he 
comes to prove the attestation ; and that is the true 
reason why a will can never be proved as an exhibit 
viva voce in Chancery, though a deed may ; for there 
must be liberty to cross-examine to this fact of sanity. 

From the same consideration it is become the invari- 
able practice of that Court, never to establish a will, 
unless all the witnesses are 'examined ; because the 
heir has a right to proof of sanity from every one of 
those, whom the statute has placed about his ancestor.” 1 

But if one of the witnesses be dead, a will may be if one of 

the wit- 

read, on proof of his hand-writing, though this must nesses be 
be accompanied by positive and satisfactory proof, ^’,hand- 
that he is dead. Thus in Bishop v. Burton*, the maybe 
plaintiff being put to prove the will, the proof was read ‘ 
of the hands of the devisor, and of two of the sub- • 
scribing witnesses, who were proved to be dead ; and 
as to J. B. the third subscribing witness, the wit- 
ness deposed, that he was credibly informed in 
the country where he lived, and believed it to be 
true, that he died two years before, and believed his 
name subscribed was his proper hand-writing. But 
the Court was of opinion, that that was not sufficient 
proof to have the will read in evidence. 

In Grayson v. Atkinson 1 , an objection was made whether 

J J the hand- 

for the defendant, that one of the witnesses being 1 writing 

° may be 

beyond sea, and the others not having sworn that the proved 

1 See Ogle v. Cook, 1 Vez. 177. all must be jammed or a reason 
given why any one is not. And see Harris v, Ingledew, 3 P. Wms. 

92. But in Powell v. Cleaver, 2 Bro. C. C. 504. Lord Thurlow 
said the practice had been so ; but he doubted whether the rule 
had ever been laid down so largely. 

| Comyns Rep. 614. 


1 1 Yez. 459. 
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testator acknowledged his hand-writing to the third, 
who was abroad, and there being no proof about him, 
the will could not be established : on the other side 
it was contended, that the same credit was to be 
given to his hand-writing as if dead. But the Lord 
Chancellor Hardwicke doubted .thereof, and said, 
" he did not know that it had been determined, that 
the same credit was to be given to the hand-writing 
of a witness beyond sea, as if dead, because it was 
not necessary to presume the impossibility of getting 
at him, and he was apprehensive fraud might he 
tised.” (3) 

In the case of Lord Carrington v. Payne™, how- 
ever, a question was made, whether, one of the wit- 
nesses to the will being abroad, in Jamaica, it was 
necessary to send out a commission to examine him. 
His hand-writing was proved ; and the other two 
witnesses were examined. Lord Alvanley, then the 
Master of the Rolls, held that it was not necessary to 
have his examination ; but that it pas the same as 
if he was dead. But his Honour seemed to found 
this resolution on the submission of the heir, who, 
he observed, did not make a point of it. He 
mentioned a case, however, where one of the 

“ 5 Vez. jun. 411. 


(3) To obviate the inconvenience which may arise from the 
death of witnesses a bill may be filed in a court of equity to per- 
petuate the testim^y, in which the complainant prays leave to ex- 
amine the .witnesses, to the end that their testimony may be pre- 
served and perpetuated. The object of the bill is to preserve tes- 
timony for future litigation, and is properly brought when the 
party is in undisturbed possession, and where he has no present 
opportunity of proving the will against the heir at lair- 
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witnesses being in India, it was held not neces- 
sary, but very dangerous, to send the original will 
abroad. And where, in another case before Lord 
Chancellor Thurlow, it was argued that one of the 
witnesses to the will was abroad, his Lordship said", 
he doubted whether the rule had ever been laid down 
so largely as, that the will could not be proved, 
without examining all the witnesses, although the 
practice has been to examine all. 


This rule has been relaxed in other instances, 
where, to have rigidly adhered to it, would have im- 
posed impossibilities upon persons coming into equity 
to establish these instruments. As, where a witness 
to a will of real estate had since become insane, 
proof of the hand-writing of such witness was al- 
lowed". And in a very late case at the Rolls, proof 
even of the hand-writing was dispensed with, in the 
case of an old will, which appeared by the date to 
have been made 30 years before, the testator having 
been dead above 20 years, and no account being to 
be obtained of one of the subscribing witnesses. 
Thehand-writingof two of the witnesses was proved : 
and his Honour observed, that he did not see how a 
will could be distinguished from a deed as to this 
point ; only that the former, not having effect till the 
death, wanted a kind of authentication which the 
other had. That was from the nature of the subject. 
But he thought the proof sufficient in that case ; for 
in a late case (3) in the Court of King’s Bench, an 


The hand* 

writing of 
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* 2 Bro. C. C. 504. # Bennet v . Taylor, 9 Vcz. jun. 381. 


(4) Cunliffr. Sefton, 2 East. 183. where in an action upon a 
bond, evidence was offered that diligent inquiry had been made 
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inquiry of just the same kind was held sufficient, 
which excluded the question. In that case they 
had made all inquiry, and could hear nothing of the 
witness. 


Section XVII. 


Personalty. 

WITH respect to personal estate, except the 
will be made and proved according to the forms re- 
quired by the 19th, 20th, and 21st sections of the 
statute, to validate the nuncupative testament, or 
where it is the case of soldiers in actual military ser- 
vice, (who by virtue of the 23d section of the said 
statute, may still make nuncupative wills without the 
necessity of observing the forms to which nuncu- 
pative testaments are subjected by the preceding 
clauses,) all testamentary dispositions thereof must, 
since the statute of frauds, be in writing. 


after one of the subscribing witnesses, at the places of residence of 
the obligor and obligee, and that no account could be obtained of 
such a person, who he was, where he lived, or of any circum- 
stance relating to him, it was held sufficient to let in proof of the 
handwriting of the other subscribing witness , who had since be- 
come interested as administratrix to the obligee, and was a plaintiff 
on the record. 
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The Ecclesiastical Courts, to whose jurisdiction the 
establishment of personal testaments appertain, re- 
quire no ceremonies in the publication thereof, or the 
subscription of any witnesses to attest the same. 
Swinburn seems to have considered it necessary, in- 
deed, that a testament of chattels should be published 
in the presence of two sufficient witnesses*; and 
Bracton b appears to have held the same opinion ; or 
rather, according to Sir William Blackstone, to have 
copied implicitly the rule of the civil law. For it is 
not to be doubted, but, that a will of personal estate, 
if written in the testator’s own hand, though it has 
neither his name nor seal to it, nor witnesses present 
at its publication, is effectual, provided the hand- 
writing can be sufficiently proved c . And though it 
be written by another person, by the testator’s direc- 
tion, without even having been signed by the testa- 
tor, if it can be shewn to have been made according 
to such instructions, and to have received the appro- 
bation cf the testator, it will be effectual to pass the 
personal estate d . 

The proof of the will may be in two forms, of Ofprov- 

1 J mg a will 

which the one is called the vulgar or common, the inthecom- 

mon ami 

other is termed the solemn form, or form of law. If solemn 

form. 

the will be not contested, the executor or administra- 
tor durante minore estate, or durante absentia, or 
cum testamento annexo, may prove it by his own 
oath, or as it is said, in some dioceses in York, with 
the additional oath of one witness, before the ordi- 
nary or his surrogate. But ft the validity of the will 


a Vid. Swinb. on Wills, pfc. 1. sect, 3. * Lib; 2. c. 26. 

e Godolph. O. L. p. 1. c. 21. 

* Limbery r. Mason and Hide, Comyns, 452. Gilb. Rep. 260. 
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be disputed, it then becomes necessary to prove and 
establish the will in the solemn way, or, as Swinburn 
expresses it, in form of law ; that is, per testes, in 
the presence of such persons as would be interested 
if the deceased had died intestate. Two witnesses 
must then be sworn and examined upon interrogatories 
administered by the adverse party. Between which 
two forms of proving a will, there is a substantial 
difference of effect, for after an informal proof the 
executor may be compelled again to prove the will 
in due form of law, which may be inconvenient if 
the witnesses are dead in the mean time. The exe- 
cutor may, therefore, if he please, for greater safety, 
if he himself have an interest in the will, elect to 
have the will proved in the more solemn form ®, and 
in such case he must cite the persons who would be 
interested under an intestacy, to be present at the 
probation thereof. If the will is only proved in the 
common form, it may at any time within 30 years 
be disputed f , but if the solemn form be pursued, and 
no adverse proceedings are instituted within the time 
limited for appeals, the will is liable to no future 
controversy e . 

When a will is proved by the probation of the 
more formal or solemn kind above alluded to, the ci- 
vil law rule of establishing all proof upon the testi- 
mony of two witnesses, is followed in our Ecclesi- 
astical Courts. And such witnesses must be able, at 
least, to depose, that th^ testator declared the writing 
produced to be his last will and testament, unless 
where the will or codicil was written by the testator 

• Burn. Eccl. L. 208. 

f Godolph. 0. L. 62. * 4 Bum. Eccl. L. 207. 
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himself ; in which case, as has been above observed, 
the validity thereof may be established upon proof of 
the hand-writing only, but it ought to he by the evi- 
dence of such as have seen him write b ; and though Of the ge- 

. , . neral ne- 

this evidence ought, in general, to be given by two ecssity for 
witnesses, yet, if there be one subscribing witness, ncssesto 
who appears to attest the fact of the identity of the fact in the 
will, the testimony of a single witness is said to be deal ' , 

sufficient. And where the will has been wholly Co “ Its ' 
written by the testator, and there are corroborating 
circumstances, the clear testimony of one witness has 
prevailed in the spiritual court. The general neces- 
sity for the evidence of two witnesses is borrowed 
from the Roman law ; the maxim of which is, that one 
witness alone cannot be heard, or, in other words, 
is no witness at all '. tf Unius respo?isio testis omnino 
non audialur (1).” 

We have seen, that notwithstanding the rule of the 
Roman law, that nemo testis esse debel in propria cau- 
sa , legataries were permitted to give evidence in 
support of a will, upon the distinction between par- 
ticular and universal successors ; but that by the prac- 
tice of the Ecclesiastical Courts of this kingdom, no 

* Sec the case of Eaglefon v. Kingston, 8 Voz. jun. 438. 

1 See the case of Thwaites v. Smith, 1 P. Wms. 13. 

(1) Cod. 4. 20. 9. Where the Ecclesiastical Court proceeds in 
a matter merely spiritual, or confined to their own jurisdiction, uo 
prohibition lies, if their proceedings are contrary to common law ; 
as if they refuse the testimony of one witness. But if they dis- 
allow the proof -of a temporal matter, by ono witness, though 
such temporal matter be incident to a matter within their jurisdic- 
tion, a prohibition lies from the temporal courts. 1 Show. 158, 

172. Shatter v. Friend, and see H. H. C. L. 5th edit, and the note 
> (4) by the Editor. 


% 
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legatee could be received to give his testimony to 
establish a will of personal estate, until his interest 
had been removed by his receipt of the value of his 
legacy, or until he had renounced it, and discharged 
the executor. 1 


Of the 
farm of the 
testament. 
I 


Determi- 
nations i.f 
the Eccle- 
siastical 
Courts on 
this sub- 
ject. 


But as to the form of the instrument itself, the 
Ecclesiastical Courts are not scrupulous. A memo- 
randum or scrap of paper, written 1 by a person in 
contemplation of death, and with a design to make 
it operative after that event, may be proved in that 
court as testamentary ; and, if so received, it seems 
a court of equity will support it. A string of exam- 
ples might be cited to illustrate this observation ; many 
were produced in the case of Limbery and Mason v. 
Hyde ; m among which that of Loveday v. Claridge 


is strong to the purpose. 


The testator intending to make his will, pulled a 
paper out of his pocket, and wrote down some things 
with ink, some with a pencil, and though it had no 
conclusion, but appeared to be a draft which he in- 
tended afterwards to finish, (for it was not signed, 
but had at the end a calculation of his effects, an ac- 
count of his tea-table, and an order to pay a dividend 
of stocks ;) yet it was held to be a will. 

Thus too, in a case where a woman possessed of 
considerable real and personal property, wrote a let- 
ter to an 'attorney, her friend, givinghim an account 
how she would dispose of the same, and in her igno- 
rant way, added, “ please not to put this rigmaroll 

k Vide supra, p. 135. 

1 Vid. Cox v. Basset, 3 Vcz. jun. 158. 

" Com. 452. and see Downing v. Townsend, Ambler 280. 592. 
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in till I find it correct — this only by way of memo- 
randum in case I should go off suddenly, ” and the 
testatrix survived the writing of that letter three or 
four months, but took no further steps therein. Sir 
George Hay was of opinion, that, under the circum- 
' stances, such letter could not operate as the will of 
the deceased ; but on an appeal, the Court of Dele- 
gates reversed his sentence. 


In Cobbold v. Bowes, a gentleman gave instruc- 
tions to his attorney to prepare his will for the dispo- 
sition of his real and personal estate. The will was 
accordingly prepared ; settled by the testator and en- 
grossed for execution with the usual clauses of attes- 
tation. This will was of considerable length, and at 
the left-hand corner of each sheet of paper was the 
word f witnesses Upon the death of the deceased, 
the will was found with his name subscribed to each 
sheet, and, opposite to the seal, on the last sheet, 
but not witnessed. Dr. Calvert, the then judge of 
the Prerogative Court, was of opinion, that the de- 
ceased, by permitting the clause of attestation to re- 
main , had bound himself down to a formal execu- 
tion, and therefore pronounced against the will ; but 
on appeal, the Court of Delegates reversed such sen- 
tence, and thereby rendered the will valid as to per- 
sonal property (2). 

To the same effect was that of Wright v. Walthoe, 
cited in Limbery v. Mason", where there were three 

* Com. 452. 
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(2) See these cases more at large in a note by the Reporter to the 
cate of Matthews u. Warner, 4 Vez. jun. 200. 
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testamentary schedules, whereof one was without 
date ; to the second the words f in witness’ were 
subjoined ; and the third concluded abruptly ; yet 
being written by the testator, they were declared to 
be his will. In the same manner, and about the same 
time, viz. in the year 1711, in a case of Worlick v. 
Pollett, before the Delegates, where the testatrix 
had sent for a person to make her will, and given 
him instructions for the same, and the will was ac- 
cordingly drawn, read to, and approved by her, and 
declared by her to be her last will, and three witness- 
es were sent to see her execute, the words signed and 
sealed being already written, but she died before any 
other execution, it was held a good will before the 
Delegates, who affirmed the first sentence which had 
been -reversed upon an appeal. 

And again, in a cause of Brown v. Heath, deter- 
mined in 1721, where a will of real and personal 
estate was prepared in order to be executed, though 
there were several blanks in it, and the testator died 
before execution ; yet it was held a good will of the 
personal estate, and though more was intended to be 
done, yet it was adjudged that it should be good for 
what was done. 

But the later determinations at Doctors Com- 
mons seem tending to establish a stricter doctrine. 
It now appears to be agreed, that if a testator 
leaves an instrument, which, upon the face of it, 
carries evidence of an intention in the framer to 
perfect it by some further solemnity, which he died 
without having superadded, having had afterwards 
sufficient time and health and recollection to com- 
plete it, such paper may be inferred not to have been 
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intended to operate as it stood, and the omission 
to perfect it may ground a presumption of a change 
of mind in the deceased. Thus, also, where a per- 
son had written a paper, purporting to be a disposi- 
tion of his property, to which a clause of attestation 
was added, but not filled up, sentence has been 
pronounced for an intestacy upon an inference, from 
this omission, of change of intention. 

Griffin v. Griffin (3), determined at the Com- 
mons a few years ago, was decided upon similar 
principles. Richard Griffin executed a testamentary 
paper, dated 27th September 1777. On the 18th of 
January 1789, he began a paper, and having written 
no more than the commencement of what he meant to 
do, being called away to dinner, he locked up the 
paper. On the 27th of the same month he died sud- 
denly, while sitting on the bench as a justice of the 
peace. The questions were, whether this unfinished 
paper was a revocation of the former paper executed 
in 1777 : or, whether it was to be established substan- 
tively, and conjunctively with the former paper. It 
was determined, that the unfinished paper could have 
no effect ; the testator having lived eight days after 
making it, in health and capable of business ; and not 
having concluded it, the presumption of law, even if 
there had been no other paper, would have been, that 
he never meant to finish it ; or that it was intended 
only as a draft for consideration ; and the case was 
still stronger as there was an executed paper. 


(3) Cited in .Matthews o. Warner, 4 V§z. jun. 197. note (a) and 
see ex parte Fcaron 5 Yez. jun. 644. 
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The same doctrine is recognized by Jjord Eldon, 
in the late case of Coles v. Trecothic 0 , who thus ex- 
presses himself on the point : " The observation is 
just, that as to personal estate, if it appear upon the 
will, that something more was intended to be done, 
and the party was not arrested by sickness or death, 
that is not held a signing of the will.” It seems, 
therefore, to be now understood, that not every scrap 
of paper which a man writes in contemplation of 
death, making mention of intended dispositions of his 
personal property, will be received in the Ecclesias- 
tical Court as testamentary ; but it must appear, and 
that from the paper itself, and not from extrinsic evi- 
dence, that the writer intended the paper to operate 
as it stood when it was written, without contemplating 
any farther act to be done to give to it its perfection 
and full authenticity ; and this intention, every such 
paper, if it contains dispositions of personal property 
prospectively to the decease of the party, will be held 
to import, unless by its mode of expression or manner 
of execution, it discloses a suspended intention in the 
party framing it, 

But the further act intended to be done, must 
be speh as denotes a suspension of the actual in- 
tention to make an operative disposition. In the 
case of the will of William Huntingdon, the late 
-dissenting minister of Providence jChapel in Gray’s- 
Inn-Lane, an attorney had taken down the dispositions 
of his property from the mouth of the testator, and 
afterwards read them over to him, and the same were 
approved by him, and a fair copy directed to be made 

• 9 Vex. jun. 249. 

3 
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and brought to him the next morning to be executed 
as a will, but the testator died in the course of the 
night. Dr. Nicholl held this circumstance, of the 
direction to the attorney to make a fair copy, and 
bring it next morning to be executed, as conclusive 
of his having fully made up his mind on the subject 
of his will, and accordingly pronounced for the vali- 
dity of the testamentary paper, and refused the ap- 
plication on the part of the next of kin, to have the 
costs paid out of the estate. 

It seems hardly necessary to say, (the proposition 
being implied in what has gone before,) that the paper 
must appear to be written with the actual design of 
disposing after death of the property in question. 
There must be the animus testandi, which is rendered 
in the Touchstone p , by the expressions of “ a mind 
to dispose — a firm resolution and advised determina- 
tion to make a testament ; for it is, says that book, 
the mind , not the words , which doth give life to the 
testament.” Therefore, continues the same author, 
“ if a man rashly, unadvisedly, incidentally, jestingly, 
or boastingly, and not seriously, write to say, that 
such a one shall be his executor, or have all his goods, 
or that he will give to such a one such a thing ; this 
is no testament, nor to be regarded” (4). Upon the 

• 404. 


(4) A case recently decided at the Commons, raised the question 
of the animus testandi upon a very singular state of facts. It was 
a proceeding relative to the will of T. N. deceased, an attorney, 
which was propounded on the part of his two children, who were 
the universal legatees named in it, and opposed by the widow. N. 
had been in habits of intimacy with K., they having frequent oc- 
casion to transact business together, the former as the solicitor, 

N • 


m 



Making and publishing Wills. Chap. I. 

whole, therefore, the mind and intention aeems to be 
every thing— -the manner nothing. Insomuch, that if 


and the latter as the steward of Sir C. M. Upon these occasions 
they were in the habit of ridiculing the general prolixity of legal 
Instruments, and of trying their skill in* framing them with the 
greatest possible brevity. On the 30th of July 1803, (the date of 
the will in question,) N. and K. dined together, and after dinner 
K. handed a paper into N.’s hands, saying, “ it was his will, and 
asking him if it was not a valid one.” N. answered, that it was a 
very good will, and immediately took a sheet of paper and wrote 
the will in question in these terms : u I leave my property between 
my two children ; I hope that they will be virtuous and independ- 
ent, and that they will worship God and not black coats.” He 
then signed it, and giving it to K. said, u There, there is as good 
a will as I shall probably ever make.” After he was gone, K. 
signed his name as a witness, and put the paper among some papers 
of his own. N., who was then a widower, afterwards married the 
defendant. 

In the testator’s last illness, K., who stated himself to have 

forgotten the transaction in question, urged him to make his will, 

to which he answered that “ he did not know but that the law 
» 

would make as good a disposal of his property as he should ; but 
that when he got better he would, in compliance with the desire of 
his friend, make his will.” 

N. died of this illness, and the paper in question was the only 
paper of a testamentary kind found among his papers. Sir J. Ni- 
choll was of opinion, that if the above facts were to be received 
on the evidence of K., he must pronounce against the will, as 
wanting the animus testandi . He was of opinion that the evi- 
dence ought to be received. The evidence of such a witness, how- 
ever, when in derogation of his own act, should be received with 
extreme caution. The testator did not appear to intend that it 
should be witnessed by K., and gave no directions for its preser- 
vation. Neither does it appear that he ever made any mention of 
the paper in question ; and his declarations, during his illness, ra- 
ther indicated an intention to die intestate unless he got better* 
The court, therefore, though exercising every caution as to the 
evidence of a witness in derogation of his own act, felt itself bound 
to pronounce against the will. 
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a testator, *by a paper, subsequent to his will, says he 
has bequeathed personal property, which in fact he 
has not bequeathed, the paper may be proved as tes- 
tamentary, and the property may pass by it*. And 
even an indorsement on a note, " 1 give this note to 
A.” it is said may be proved as testamentary'. But it 
is worthy of observation, that where a testator had 
left five testamentary papers, inconsistent with each 
other, and probate of all had been granted in the 
Spiritual Court, Lord Eldon regretted that there was 
no solemnity necessary for personal estate, and observ- 
ed that he thought it would be expedient to apply the 
provisions of the statute of frauds to this description 
of property*. 

Dispositions by nuncupative testaments, where the 
estate bequeathed exceeds the value of 301., are laid by 
the statute of frauds under many restraints. The clauses 
of the statute relating to the matter, are as follow : 

“ XIX. And for prevention of fraudulent prac- Nuncopa- 

* * tive will*. 

tices, in setting up nuncupative wills, which have been 
the occasion of much perjury, (2) be it enacted by the 
authority aforesaid. That, from and after the afore- 
said four and twentieth day of June, no nuncupative 
will shall be good, where the estate thereby bequeath- 
ed shall exceed the value of thirty pounds, that is not 
proved by the oaths of three witnesses (at the least) 
that were present at the making thereof ; (3) nor un- Ex plaine d 
less it be proved that the testator, at the time of pro- c. y i&s?i 4 . 
nouncing the same, did bid the persons present, or 

* 6 Vez. jun. 397. 

T 4 Vez. jun. 665. Chaworth v. Beech, and see 3 Vez. jun. 160 . 

* 5 Vez. jun. 280. Beauchamp v. Lord Hardwicke, 4 Vez. jun, 

208. 
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softie of them, bear witness, that such was his will, or 
to that effect ; (4) nor unless such nuncupative will 
were made in the time of the last sickness of the de- 
ceased, and in the house. of his or her habitation or 
dwelling, or where he or she hath been resident for 
the space of ten days, or more, next before the mak- 
ing of such will, except where such person was sur- 
prised or taken sick, being from his own home, and 
died before he returned to the place of his or her 
dwelling. 


“ XX. And be it further enacted. That after six 
months passed after the speaking of the pretended tes- 
tamentary words, no testimony shall be received to 
prove any will nuncupative, except the said testimony, 
or the substance thereof, were committed to writing 
within six days after the making of the said will. 

" XXI. And be it further enacted. That no letters 
testamentary, or probate of any nuncupative will, 
shall pass the seal of any court, till fourteen days at 
the least after the decease of the testator be fully ex- 
pired ; (2) nor shall any nuncupative will be at any 
time received to be proved, unless process have first 
issued to call in the widow, or next of kindred to the 
deceased, to the end they may contest the same, if 
they please.” 


Sir William Blackstonc observes* that the legislature 
has provided against frauds in setting up nuncupative 
wills, by so numerous a train of requisites, that the 
thing itself has fallen into disuse ; and is hardly ever 
heard of but in the only instance where favour ought 
to be shewn to it, — when the testator is surprised by 


' Comm. 2 toI. 500. 
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sudden and violent sickness. The testamentary words 
must be spoken with an intent to bequeath, and, as 
the same learned writer observes, not in any loose idle 
discourse ; for he must require the bye-standers to 
bear witness of such his intention. The will must be 
made at home, or among his family or friends, unless 
by unavoidable accident, to prevent impositions by 
strangers. It must be in his last sickness ; for if he 
recovers, he may alter his dispositions, and has time 
to make a written will. It must not be proved at too 
long a distance from the testator’s death, lest the 
words should escape the memory of the witnesses; nor 
yet too hastily and without notice, lest the family of 
the testator should be put to inconvenience or sur- 
prize. 

It is to be remarked, that the words in this clause And of the 
are, that " no nuncupative will shall be good, that is fvuleuct! 
not proved by the oaths of three witnesses at the least , 
that were present at the making thereof ; whereby 
the construction is excluded, which, we have seen, 
has allowed the publication of a written will of lands 
to be established by the proof of any one of the three 
subscribing witnesses. Dr. Shalliner", by will in 
writing gaveSOOZ. to the parish of St. Clement Danes: 
and afterwards, Prew, the reader, coming to pray 
with him, his wife put him in mind to give 200 1. more 
towards the charges of building their church : at 
which, though Dr. Shallmer was at first disturbed, 
yet afterwards, he said he would give it, and bid Prew 
take notice of it ; and the next day bid Prew remem- 
ber what he had said to him the day before, and died 
that day. Within three or four days after, the Doc- 

* Phillips v. the Parish of St. Clement Danes, 1 Eq. Ca. Abr. 

404 . 
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tor's widow put down a memorandum in writing of 
the said last devise, and so did her maid. Prew died 
about a month afterwards, and amongst his papers 
was found a memorandum of his own writing, dated 
three weeks after the Doctor’s death, of what the 
Doctor said to him about the 200/. -and purporting 
that he had put it in writing the 6ame day it was 
spoken ; but that writing which was mentioned to be 
made the same day it was spoken, did not appear ; 
and these memorandums did not precisely agree. 

About a year afterwards, on the application of the 
parish to the Commissioners of Charitable Uses, and 
their producing these memorandums and proofs by 
Mrs. Shallmer and her maid, they decreed the 200/. 
But on exception taken by the executors, the decree 
was discharged of this 200/. and the Lord Chancellor 
held it not good, because it was not proved by the 
oath of three witnesses : for though Mrs. Shallmer 
and her maid had made proof, yet Prew was dead, 
and the statute in that branch requires not only three 
to be present, but that the proof shall be by the oath 
of three witnesses. 

pativewia Until probate has been obtained of a nuncupative 
pleadable *t cannot be set up in pleading against the ad- 
bater*" mmistrator, as appears by the case of Verhorn v. 
Brewen*, “where an administrator brought a bill to 
discover and have an account of the intestate’s estate ; 
and the defendant pleaded, that the supposed intestate 
made a nuncupative will, and another person execu- 
tor ; to whom he was accountable, and not to the 
plaintiff, as administrator. But it was decreed, that 
though there were such a nuncupative will, yet it was 


1 Chan. Ca. 192 . 
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not pleadable against an administrator before it was 
proved. 

No nuncupative disposition, though made and pub- Of altering 
lished with the due formalities prescribed *by the 19th will by a 

. _ .... nuncupa- 

and 20th sections, can mak? any alteration - m a written tivedupo* 
will, by reason of the restriction in this particular 
contained in the 22d clause of the statute. Yet if a 
legacy given by a written will has lapsed, or was void 
for some legal objection, such legacy might be the 
subject of a nuncupative disposition. Thus, where 
one G.S. (5) on the 2d of September, 1679, made his 
will in writing, and appointed E., his wife, his execu- 
trix, and gave all the residuum of his estate, after 
some legacies paid, to her, and the wife died in the 
testator’s life-time, who afterwards made a nuncupa- 
tive codicil, and gave to another all that he had given 
to his wife, and died, and the single question was, 
whether this nuncupative codicil was allowable, not- 
withstanding the 22d section of the statute of frauds ; 
it was resolved by Sir Hugh Wyndham, Justice, Sir 
Thomas Raymond, and several civilians joined in the 
commission, that the nuncupative codicil was good ; 
for, by the death of the wife before the testator, the 
devise of the residue was totally void, and so there 
was no will as to that part. 

The nuncupative codicil was, therefore, in the fore- 
going case, a new disposition as to the residue, be- 
cause, as to so much there was no will, its operation 
being determined. And it was objected, that, by the 
same reason, if any part of a will in writing was made 


(5) Sir Thomas Raymond, 334. before the Delegates at Serjeant’s 
Inn, December 9, 1679. 


1 
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by force or fraud, the thing so given and specified in 
that part, may be devised by a nuncupative codicil, and 
so the will might be altered contrary to the words of 
the statute : but it was answered by the Court, that if 
such part of a will was so obtained, it was no part of 
the will, and so such codipil would be no alteration of 
what was not, but would be an original will for so 
much. And they further said, that if A. be possessed 
of an estate of 1000/. and by will in writing, gives a 
part of it as 500/. to B. he might give the residue by a 
nuncupative will, so as he did not change the executor. 

It has been held, that a disposition, not valid as a 
nuncupative will, for want of the observance of the 
formalities required by the statute, may be supported 
as a trust in equity. The case cited in support of 
which proposition, is that of Nab v. Nab J , where a 
daughter, having deposited 180/. in the hands of her 
mother, made her will, and gave several legacies, and 
made her mother executrix, but took no notice of the 
180/. ; but afterwards, byword of mouth, desired her 
mother, if she thought fit, to give the 180/. to her 
niece ; and on a bill filed by the niece for this sum, it 
was proved in the cause, for the plaintiff, that the 
daughter, after making the will, had said, she had left 
her niece 180/. as a legacy, but the parol declaration 
of the daughter appeared only by the answer of the 
mother upon oath. 

It was agreed, that this was not good as a nuncu- 
pative will, being above 30/. and not reduced into 
writing within six days after the speaking, as the sta- 
tute of frauds requires. But the mother was decreed 
to be a trustee for the niece. I find no other case 
that comes up to this doctrine, and, perhaps, the courts 


I 10 Mod. 405. Gilb. £ 4 . Rep. 145. 
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will not hereafter, if the point should arise, be dis- 
posed to be guided by a single precedent, so opposite 
to that feeling of regret which, of late, they uniformly 
express in being forced into a departure from the 
plain and wholesome provisions of the statute, by the 
stress of authorities. 

I 

By the 23d section of this statute, soldiers in actual 
military service, and mariners and seamen at sea, are 
excepted out of the clauses restraining the testamen- 
tary power, in respect to personal estate. Soldiers 
may still, therefore, make nuncupative wills, or re- 
vocations of personal estate, and dispose of their 
goods, wages, and other chattels, without the forms 
required by the law in other cases. And by statute 
5th William 3. c. 21. sect. 6. the probate of any com- 
mon soldier, was and continues to be exempted from 
the duties imposed by that act. With respect to sea- 
men, however, the power of making nuncupative wills 
left to them by the statute of frauds in the unfettered 
state in which it stood previously to that statute, has 
been laid under restrictive provisions by subsequent 
statutes, for their better security and protection a- 
gainst fraud and imposition. The regulations which 
regard this object will be found in the abstracts of the 
statutes, 26 Geo. 3. cap. 63. and 32 Geo. 3. cap. 34. 
subjoined to this volume, for the convenience of re- 
ference. 


Section XVIII. 

Charitable Uses. 

A GIFT in mortmain was a phrase signifying a do- 
nation of lands or tenements to corporations, sole or 
aggregate, and implying that by such a gift as well 


Of soldier** 
and sea- 
men’s will*. 


Statutes of 
mortmain. 
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the fruits of tenure due for such property to the Lord 
of the fee, as the services due out of such fees for the 
defence of the realm, became extinguished and lost, 
and the lands were as unproductive as if they were in 
the hands of a dead man. By Magna Charta it was 
therefore provided, that “ it should not be lawful for 
any one to give his lands to any religious house, and 
to take the same again to hold of the same house ; nor 
should it be lawful to any house of religion to take the 
lands of any, and to lease the same to him from whom 
they received it. And if any from thenceforth should 
give his lands to any religious house, and thereupon 
be convict, the gift should be utterly void, and the 
land should accrue to the Lord of the fee.” 

A great many subsequent statutes became necessary 
to defeat the devices of the ecclesiastics, (who, in 
early times, were the persons most learned in the law,) 
the object of which was to elude restraints which 
went in a great measure to cut up the sources of 
their wealth and accumulations. Thus the statute de 
religiosis, 7 Ed. 1. st. 2. after reciting the prevailing 
artifices whereby the former prohibition had been 
evaded, ordained that “ no person, religious or other, 
whatsoever he be, should buy or sell any lands or 
tenements under the colour of gift or lease, or re- 
ceive by reason of any other title, whatsoever it be, 
or by any other craft or engine, lands or tenements, 
under pain of forfeiture of the same.” But this sta- 
tute being held to extend only to gifts, alienations, 
and other conveyances, the ecclesiastics evaded it, 
by pretending title to the land which they were de- 
sirous of obtaining, and so recovering it in an action, 
by collusion with the tenant*. By the 13th Ed. 1. 
c. 32. they were precluded from acquiring lands by 


* 2 Inst. 75. 
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purchase, gift, lease, or recovery ; whereupon they 
resorted to the method of causing the lands to be con- 
veyed to other persons and their heirs, to the use of 
them and their successors ; which answered for some 
time, till by the statute 1 5 Ric. 2. c. 5. this was also 
enacted to be mortmain, and within the forfeiture of 
the statute de religiosis. But as the statute of Rich- 
ard was held only to extend to corporations, the sta- 
tute 23 H. 8. c. 10. carried the prohibition to parish 
churches, chapels, guilds, fraternities, commonalties, 
companies, or brotherhoods, without corporation. 

But it still continued to be held b that lands might 
be given to any persons and their heirs, for the find- 
ing of a preacher, maintenance of a school, relief of 
maimed soldiers, sustenance of poor people, repara- 
tion of churches, highways, bridges, causeways, dis- 
charging the poor inhabitants of a town of common 
charges, for the making of a stock for poor labourers 
in husbandry and poor apprentices, and for the mar- 
riage of poor virgins, or for any other charitable uses. 
And it was further held, that by obtaining proper li- 
cences from those who would be entitled to the for- 
feiture (1), alienations in mortmain might still be 
made, as appears from the preamble of the stat. de 

* 1 Rep. 20. 


(1) These grants in mortmain were never avoided so as to let in 
the heirs at law ; but the title by the forfeiture was given to the 
King or the mesne lords. The Statute of Wills, 32 H. 8. c. 1. gave 
a general power of devising, but the explanatory aet, 34 H. 8. c. 5. 
excepted corporations ; so that devises to corporations were void, 
and could not be dispensed with by licence ; and by consequence 
let in the heir, from the passing of the stat. of 34 H. 8. c. 5. to the 
43 Ell. c. 4. except where there happened to be a custom for devising 
in mortmain. See the Year Book, 45 Ed. 3.25. 
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religiosis*. The Kings of England for the most part 
grounded their pretensions to this power of licensing 
on the right, asserted by them to be inherent in the 
crown, to dispense with Acts of Parliament : which 
dispensing power was found to produce such danger- 
ous consequences in the exercise thereof by James II. 
that in the first year of the reign of William it was 
enacted, that no dispensation by non obstante to any 
statute should be allowed, but that the same should be 
held void and of none effect, except a dispensation 
be allowed in such statute 4 . But by the subsequent 
statute 7 and 8 William 3. c. 37. power to licence in 
mortmain was expressly given to the crown, and the 
2d and 3d Anne, c. II. enabled any person, by deed 
enrolled, to give to the corporation for augmenting 
the maintenance of the poorer clergy, lands or goods, 
without licence. 

By the 43 El. c. 14. special provision was made by 
Commissioners, to be named by the Lord Chancellor 
or Chancellor of the duchy of Lancaster, within the 
county palatine, to enquire by the oaths of twelve 
men into all charitable gifts and appointments, and 
the management and application of them, and to make 
orders and decrees concerning their administration: 
which statute was construed to supply all infects of 
assurances, where the donor was of a capacity to dis- 
pose, and had an estate in any way disposeabu by him : 
as if a copyholder disposed of copyhold Lads to a 
charitable use, without surrender, or tenant in tail 
conveyed without fine, or a reversion was granted 
without attornment, all such like defects were sup- 

* 2 Inst. 74. and see the statutes 18 Ed. 3. st 3. c. 3. 17 Car. 

2» c» 3. 

* 4 Hawk. P. C. 348. Ilarg. Co. Litt. 120. n. 
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plied by this statute, and considered as good by way 
of appointment (2). 

The Court of Chancery will relieve by original 
bill upon a gift to charitable uses within the statute ; 
and, proceeding on the principle of the statute, 
has shewn great favour to charitable donations. 
Thus a legacy given generally to a public charity has 
been considered as sufficiently certain, and the exe- 
cutors have received the directions of the Court as to 
the disposal of it 0 . And where a charge of 1000/. 
on a manor was to be applied to such charitable uses 
as the testator had by writing under his hand direct- 
ed, equity supported the bequest, though no such 
writing was found f . Thus also where there was a 
gift of the residue of personal estate to such charita- 
ble uses as the executor should appoint, though the 
executor died in the life-time of the testatrix, the de- 
vise was carried into effect 2 * * 5 . And a devise to chari- 
table uses, declaring no use, has been supported ; in 
which case the King appoints under his sign manual h . 
So also where the charity has been against the policy 
of law, the same prerogative holds ; as where it was 

* 1 Bro. C. C. 13. Widmorc®. the Governors of Queen Anne’s 
bounty. 

f l Vern. 224. Attorney General v. Syderfin. 

* 3 Bro. C. C. 517. Mogg ridge v. Thackwell. 

h Ambler 712. Attorney General®. Ilcrrick. 


(2) That devises to corporations were under that statute consi- 
dered good by way of appointment. See Hob. 136. Moor, 888. 1 

Lev. 284. But note that the words c limit and appoint’ in the sta- 

tute did not carry the legal estate, but operated only a % s a gift of the 

utile dominium; to bind the legal estate in the hands of the heir. 
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to establish a jesuba to teach the Jewish religion 1 ; or 
to educate poor children in the Roman Catholic faith k . 
And where a charity has been so given as that there 
can be ho objects of it, it seems that the Court will 
order a different scheme to be laid before it \ Thus 
where a trust was created for the propagation of the 
Christian religion, among the natives of New Eng- 
land, there being no infidels to convert within the in- 
tended limits, and the colleges which were appointed 
to administer the charity having become subject toa fo- 
reign power, the master was directed to propose apian 
de novo for the application of the produce of the estates 
according to the general intentions of the testator™. 
Thus also, upon the same principle of favour, where 
a residue of personalty is left to charitable uses, which 
proves to be more than sufficient for the object, if it 
appear to be the testator’s intention to dispose of the 
whole surplus that way, the remainder will be ap- 
plied to similar purposes". The Court is also very 
indulgent to charity cases in matter of form. Thus 
where the information prays a wrong relief, the 
Court will give such relief as will do justice", and 
holds out its assistance to charities under circumstan- 
ces in which it would not give relief in ordinary 

1 Ambl. 228. Da Costa v. De Fas. Reg. lib. A. 1754, fol. 309. 

* 7 Vez. Jun. 490. Cary v. Abbot. 

1 3 Bro. C. C. 166. Attorney General v. Oglander. 

• 3 Bro. C. C. 171. Attorney General v. the City of London. 

* 3 Bro. C. C. 373. Attorney General v. the Earl of Win- 
ehelsea. See this doctrine of cy pres as applied to the execution 
of a charitable use,' where the express object fails, in 7 Vez. Jun. 
324. Bishop of Hereford v. Adams, 11 Vez. Jun. 367. Attorney 
General o. Whitely ; and see Digest xxxiii. Tit. 2. de usu et usu- 
fructu legatorum. 

• 1 Vez. 12. 43. 413. 1 1 Vez. Jun. 247. 
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cases p , and often gives the relators costs beyond the 
taxed costs *. 

The statute 9 Geo. 2. c. 36. enaets, “ that from w»tnte of 
the June 24, 1736, no manors, lands, tenements, earn'd the 
rents, advowsons, or other hereditaments, corporeal Act. 
or incorporeal whatsoever, nor any ^m or sums of 
money, goods, chattels, stocks in the public funds, se- 
curities for money, or any other personal estate what- 
soever, to be laid out or disposed of in the purchase 
of any lands, tenements, or hereditaments, shall be 
given, granted, aliened, limited, released, transferred, 
assigned, or appointed, or any ways conveyed or set- 
tled, to or upon any person or persons, bodies politic 
or corporate, or otherwise, for any estate or interest 
whatsoever, or any ways charged or incumbered by 
any person or persons whatsoever, in trust or for the 
benefit of any charitable uses whatsoever ; unless 
such gift, conveyance, appointment, or settlement of 
any such lands, tenements, or hereditaments, sum or 
sums of money, or personal estate (other than stocks 
in the public funds) be made by deed, indented, seal- 
ed, and delivered, in the presence of two or more cre- 
dible witnesses, twelve calendar months at least before 
the death of such donor or grantor, (including the 
days of the execution and death) and be enrolled in 
his Majesty’s High Court of Chancery, within six 
calendar months next after the execution thereof ; 

* 11 Vez. Jan. 367. And as to the extent and comprehension 
of the term ‘ charity’ in a proper legal sense, and what description 
of objects are brought within the same indulgence, see 10 Vez. 

Jun. 522. Morice v. Bishop of Durham, and the case of Downing 
College, in Wilmot’s opinions and judgments. See also Duke, 

Ch. 10. sect. 2. for the adjudged cases on the great enabling statute, 

43 El. c. 4. wherein the writer expounds what is a good ch ari table 
use within that statute. See also Poph. 139. 

* 7 Vez. Jun. 425. 
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and unless such stocks be transferred in the public 
books usually kept for the transfer of stocks,, six ca- 
lendar months at least before the death of such grant- 
or or donor, (including the days of the transfer and 
death) and unless the same be made to take effect in 
possession for the charitable use intended, immedi- 
ately from th% making thereof, an'd be without any 
power of revocation, reservation, trust, condition, li- 
mitation, clause, or agreement whatsoever, for the 
benefit of the donor or grantor, or of any person or 
persons claiming under him.” And by the 3d sec- 
tion, all gifts or transfers made in any other manner 
or form than is directed by this statute, are declared 
to be void. By the 2nd section, gifts or transfers 
for valuable consideration actually paid, and bona fide 
made, are excepted. The 4th section provides that 
the Act shall not extend to make void the dispensa- 
tions of any lands, tenements, or hereditaments, or 
of any personal estate to be laid out in the purchase 
of any lands, tenements, or hereditaments, which shall 
be made in any other manner or form than by this 
Act is directed, to or in trust for either of the two 
universities, or any of the colleges or houses of learn- 
ing within cither of the said universities, or to or in 
trust for the colleges of Eton, Winchester, or West- 
minster, for the better support and maintenance of the 
scholars only upon the foundations of the same col- 
leges. But by the succeeding section these colleges 
are restrained from, holding or enjoying more advow- 
sons than shall be equal in number to a moiety of the 
fellows or persons stiled or reputed as fellows, or 
where there are no fellows pr persons reputed as fel- 
lows, to a moiety of the students on the foundation, 
not computing advowsons given for the better sup- 
port of the headships of any of the said colleges in 
the number. 
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• In the case before Lord Hardwicke, of the Attor- LordHant. 
ney General v. Weymouth', his Lordship stated with position of 

. . _ . tin* pur- 

great distinctness the purview ot the statute. " It is view of the 
insisted,” said his Lordship, "that the true intention Act. mJ " 
of the Act was, according to its title, to restrain the 
disposition of lands, whereby they became unalien- 
able; and that this was the only intention of the Act. 

But I think the intention of the Act is taken up much 
too short; for the title is no part of the Act, and has 
often been determined not to be so, nor ought it to 
be taken into consideration in the construction of this 
Act ; for originally there were no titles to the Acts, 
but only a* petition and the king’s answer ; and the 
Judges thereupon drew up the Act into form, and 
then added the title ; and the title does not pass through 
the same forms as the Act itself, but the speaker, after 
the Act is passed, mentions the title, and puts the 
question upon it : and therefore the meaning of this 
Act is not to be inferred from the title, but we must 
consider the Act itself. It first takes notice that gifts 
and alienations of lands in mortmain are prohibited 
by divers wholesome laws, as prejudicial to the com- 
mon utility'; and then it proceeds, that nevertheless 
this public mischief has greatly increased, by many 
large and improvident alienations or dispositions, 
made by languishing or dying persons, or by other 
persons, to uses called charitable, to take place after 
their death, to the disherison of their lawful heirs. 

The reason of this statute was to hinder gifts by dy- 
ing persons out of a pretended or mistaken notion of 
religion, as thinking it might be for the benefit of 
their souls, to give their hinds to charities, which they 
paid no regard to in their life-time ; and therefore 

* Ambl. 20. a^d sec the Collectanea Juridica, 433. 

o 
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the Act of Parliament has not absolutely prohibited 
the disposition of land to charitable uses, but left it 
to be done by deed executed a year before the death 
of the grantor, and enrolled within six months after 
execution. The legislature blended the two incon- 
veniences together : the act of languishing and dying 
persons and the disherison of heirs” (3). 

HM-k iTtc ^' S case the Attorney General v. Lord Wey- 
**"> mouth, the devise was of land to be sold, and the re- 

money 

t» p> a siduc of the money after payment of debts, &c. was 

*‘liurit\, . ail 

witMii this to go to a cliarity. And though such a devise does in 

s contemplation of equity usually convert the real into 

personal property, yet as the statute had expressly 
provided not only that lands themselves should not be 
given to charitable uses, but that they should not be 
charged or incumbered for such purposes, a devise of 
lands to be sold and the money to be laid out in cha- 
ritable uses, was considered as within both prohibi- 
tions, for here the lands were devised expressly for 
the ultimate object of a charity, and furthermore 
these lands were charged for a charitable use. It was 
to be considered too, that it was a gift of the rents and 
profits till a sale ; and how long such sale might be 
postponed nobody knew ; for no man had a right to 
compel the trustees to sell, if they paid the debts and 
legacies, but the charity ; so that being a devise of 
the rents and profits it was in effect a devise of the 


(3) The statutes of mortmain, and the law as to perpetuities, 
were sufficient before the statute, 43 El. c. 4. to prevent lauds from 
being rendered unalienable. The 43 El. c. 4. revived the power as 
to charitable uses ; and for preventing the abuse of this only method 
remaining of granting in perpetuity, the statute 9 6. % c.3G. was 
enacted. 
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lands themselves. And as to the devise of the money 
arising from the sale, it was not thought necessary to 
the determination of the question upon the statute, 
to say whether it should be considered as a devise of 
the land or of money. If the Act were not in the 
way, the persons intitled to the residue might come 
and pray to have the land in that Court instead of the 
money, and might have retained it as land ; and as 
the testator had given them the profits till sale, he 
had made them owners in equity of the estates. But 
it was not necessary to rely upon these grounds, since, 
whether the thing devised were considered as land or 
money, for the reasons above-mentioned the devise 
>vas void. 

So likewise although a mortgage is considered as 
personal estate in equity, and a term of years is per- 
sonal both at law and in equity, yet a devise of such 
subjects for a charitable use is not good within this 
statute, the words being, that the lands shall not be 
conveyed or settled for any estate or interest whatso- 
ever, or any ways charged or incumbered in trust or 
for the benefit of any charitable use *. So neither 
can money secured upon tolls or by assignment of 
poor rates or county rates, pass under a bequest to a 
charity, for they all come out of the realty *, and the 
same doctrine has prevailed in respect to a lease under 
the Crown of the* right to lay mooring chains 'in the 
river Thames*. 

Money given to be laid out in lands is within the 

* 2 Vez. 44. Att. Gen. v. Meyrick. Atnbl. 145. Att. Gen. ». 
Graves. 

* 10 Vez. Jon. 41. French v. Squire. 

* Ambl. 307. Negus V. Cuulson. 

o 2 
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words of the Act ; but where a bequest was made to 
charitable uses to be secured by the purchase of lands 
of inheritance or otherwise , it was determined that 
such devise was good by force of the words or other- 
wise. For if a devise in a will is in the disjunctive 
and leave to the executors two methods of doing a 
particular thing, the one lawful and* the other prohi- 
bited by law, the Court cannot say, that because one 
method is unlawful, the other is so too, and therefore 
the whole bequest is void. If one is lawful that must 
be pursued and take effect. And though some stress 
at the bar was laid upon the words in the will direct- 
ing the benefit to be for ever, yet the Lord Chancel- 
lor would not allow any weight to the objection ; and 
be mentioned that there might be annuities not pay- 
able out of land that might have probable continu- 
ance in perpetuum, as Sir Thomas White’s charity, 
which was a disposition of money to be employed in 
continual rotation in loans of several sums to poor 
tradesmen for stated periods, and any man might by 
will give a perpetual charity in this manner at this 
day. And the words heirs and assigns import no ne- 
cessity for a purchase of lands ; upon which part of 
the argument his Lordship said he would suppose that 
an obligor bound himself, his heirs, executors, and ad- 
ministrators, in a sum of money to a Papist, who ob- 
tained judgment on the bond and took out an elegit, 
in such case it had been held at tha assizes that the 
Papist could not maintain ejectment, and yet the bond 
was good to bind the person of the obligor and his 
representatives, but not to charge his lands, oi his 
beirs who represented him in his landed capacity. 

Money bequeathed to the corporation of Queen 
Anne’s bounty, because, by the 16th rule of that cor- 
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poration, it is to be placed out in the public fdndjs till 
laid out in proper purchases of lands , was in one case 
held within the Act* But in Grayson v. Atkinson*, 
where a testator gave 40/. to be applied towards pro- 
curing Queen Anne’s bounty; and till that could be 
obtained the interest of the same was to go towards 
augmenting the curate’s salary ; though the rule of 
the commissioners of the bounty was, that if anybody 
will give 200/. they will add 200/. more, the whole 
to be laid out in land ; Lord Ilardwicke thought it 
hard to extend the statute of mortmain to that case ; 
and as the testator had not expressly directed the 
money to be laid out in land, he would consider it as 
a legacy of money, and direct it to be laid out in the 
funds ; which, he said, would not prevent the end 
designed of procuring the Queen’s bounty ; for the 
commissioners might, nevertheless, lay out their pro- 
portion of the augmentation money in land ; the 
secretary to the commissioners having reported that 
though the rule was as above stated, yet there was 
another rule or bye-law — that the donations of testa- 
tors should have effect. 

Upon similar principles to those which prevailed 
in the last-mentioned cases, it has been determined 
(4) that where a man devised money to a charity, and 

w Ambler, 637. Widmore v. Woodrofie. x 2 Vez. 454. 


(4) Grimmett v. Grimmett, Ambl. 210. Collectanea Juridica 
1 Vol. 454. But in the case of Grieves v. Case, 4 Bro. C. C. 67; 
Ash hurst and Eyre, Lords Commissioners, held that a direction to 
place money at interest , until an eligible purchase of land could bo 
made, was holden to be within the statute. And they obsened 
that Grimmett v. Grimmett turned upon a very nice criticism of tin* 
expression. 
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directed it to be laid out in the public funds, till the 
whole could be laid out in lands to the satisfaction of 
his trustees, such devise was not within the statute 
under consideration : for though, if a person directed 
money to be laid out in lands to a charitable use, it 
would be void, yet in this case the Court would order 
the money to be placed in the funds till the purchase 
was made. And so also where a man gave it in such a 
manner as that the land to be purchased was the final 
end of the thing given, yet where there was sufficient 
room for the Court to say there was a discretionary 
power in the trustees to lay out the money one way 
or another, either in the funds or in lands, sucli de- 
vise ought to be held good upon the same principle 
on which the case of Soresby v. Hollins was decided. 
Here the direction was to lay out the money in the 
funds until it could be laid out in lands to the satis- 
faction of the trustees. When could that be ? Not 
while the statute of 9 Geo. 2. was in force. To do 
so would be to act in opposition to their trust. And 
in a late case in the King's Bench where there was a 
devise to trustees, of land to be applied by' them and 
their successors, and the ministers for the time being 
of a Methodist congregation, as they should from 
time to time think fit ; it was clearly held not within 
the statute, and that the trustees might recover at 
law, however the Court of Chancery might after-, 
wards direct the application of the fund*. 

To support that which at the time of the will was 
in mortmain, having been originally given before the 
statute, is held to be a legitimate object of a will; as 
where a bequest was made of 2001. to repair a free 


l 6 East, 328. Doe on dem. Toone and West v. Copestske, 
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chapel*; but ground cannot be purchased for the 
purpose of erection *. It has also been decided that 
where before the statute a testator devised the whole 
profits of an estate to a charity, if the rents at any 
time after the statute should be increased, they must 
go to the increase of the charity b . 

But in a case* where money was given to build a 
church where a chapel stood, and the Bishop dis- 
sented, the same favouring maxims which seem to 
have prevailed in many other cases where the object 
has failed, were not adopted by Sir Lloyd Kenyon, 
Master of the Rolls, who refused to apply the money 
towards repairing, or otherwise, saying that the in- 
tention must be implicitly followed, or nothing could 
be done. And in the case of Mog v. the President 
of Bath Hospital* 1 , though Lord'Hardwicke said, that 
since the statute of mortmain, 9?Geo. 2. c. 36. he had 
endeavoured to give charitable legacies effect as far 
jis he could (5) ; yet he would not set up new rules 

z Ambl. 65 1. Harris v. Barnes, same v. Nash. 
a Ambl. 751. Att. Gen. v. Ilyde. 3 Bro. C. C. 588. 
h Ambl. 100. Att. Gen. z>. Johnson. Ambl. 201. Same v. 
Sparks, and see 7 Vez. Jun. 340. 

c 1 Bro. C. C. 444. Att. Gen. v. Bishop of Oxford. See also 
2 Bro. C. C. 428. 
d 2 Vez. 52. 


(5) Where a sum of money was left towards establishing a 
school, Lord Loughborough thought that though under this dispo- 
sition he could not direct any part to be laid out in land or build- 
ing, yet the master might teach in his own house or in the church. 
And he ordered a scheme to be laid before the Master in Chancery 
which would not include the application of any part of the divi- 
dends to the purchase or renting of land. 4 Bro. C. C. 526. Att. 
Gen. v . Williams. 
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martimiM *° avo ‘d that statute. And his Lordship refused to 
<Tchari't irof mars ^ a ^ assets in favour of a charity, or, in other 
words, to throw the debts and legacies on the real 
estate, in order that the personal estate might be ap- 
plied to the charitable use*. And though in the At- 
torney General v. Caldwell*, where a. testator willed 
the residue of his personal estate consisting of his ef- 
fects, annuities, mortgages , bonds, and notes, to be 
sold, and the produce given to a charity, the devise 
of the mortgages being void, the court ordered them, 
as being part of the residue only, to be first applied 
in payment of debts, so as to leave a larger fund for 
the charity, yet Sir Lloyd Kenyon, in a subsequent 
case* declared he could not recognize the distinction 
between a specific gift of a mortgage, and a gift of a 
residue in which it is comprised. In both cases it 
was an interest in land which could not pass by the 
statute, but must go in favour of the parties legally 
in titled’ to the benefit of it. And he ordered the 
debts, legacies, and costs of the suit, to be paid out 
of the testator’s general personal estate, and out of 
the monies secured upon mortgage pro rata, and the 
residue of the mortgages to go to the next of kin. 

It never has been doubted since the statute of 
Geo. 2. that a plain direction in a will to purchase 
land for a charitable use is void by the statute. 
But a bequest of money to be laid out in repairing 
what was already in mortmain, or even in building 
upon land already consecrated and appropriated, as 
in or towards re-building a church or a parsonage- 
house, has been determined to be clear of the statute 

• 2 Vez. 62. Ambl. 614. 4 Bro. C. C. 153. ' Ambl. 635. 

* AH. Gen. v. Earl of Winchelsea, 3 Bro. C. C. 373. 
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above-men tioned\ And it seems that if a Request 
of money be made, to be disposed of to a charitable ^position 

J *■ is iindehn- 

use, leaving the mode of disposition undefined, there ed, it seem* 

° a purchase 

is nothing in the statute to restrain the trustees from way be 

° . made for 

laying out the money* m the purchase of land, since value by 
by the 2nd section of the last-mentioned statute, pur- tees, 
chases for valuable consideration are expressly saved. 

But if there is occasion for coming into a Court of 
Equity for direction, that Court will not direct a pur- 
chase of land. Lord Hardwicke’s opinion, as ex- 
pressed by him in the case of Vaughan t>. Farrer*, 
was, that a bequest of money for erecting a hospital 
or school, was not within the mortmain Act ; because 
it did not necessarily follow that any new purchase 
of land should be made for the purpose, which might 
have been equally well accomplished by building upon 
laud already in mortmain, or by a gift of land, or by 
hiring a house. In another case k it was said that 
such a bequest to erect a school was good if any piece 
of ground already in mortmain, or as a mere gift 
from private 'generosity, could be procured. But in 
a subsequent case 1 where the circumstance of there 
actually being a piece of land in mortmain in the 
parish where the charity was to be erected was 
much insisted upon. Lord Apslcy, Chancellor, said, 
that directions in a will to erect a school-house 
in general imports an intention to purchase ; and 
though it appears that there is a vacant piece of 
ground in the parish, the will does not point at that 
piece of ground. It does not say to repair or build a 

" 2 Vcz. 189. N. Brodie v. the Duke of Chandos, 1 Bro. C. G. 

444. 

• 1 2 Vez. 187. k Att. Gen. o. Bowles, 2 Vcz. Jun. 547. 

‘ Att. Gen. v. Ilydc, Ambler, 751. 


3 



90S Making and publishing Wills. Chap. I. 

tchool-Jionso on that piece of ground. And his 
Lordship dismissed the information. 

Other cases have been equally opposed to Vaughan 
v. Farrer, and the Attorney General v. Bowles. And 
the doctrine seems now to be settled that a bequest 
tomdini! *° erec ^ m a charitable foundation imports prima facie, 
purchase ^at land is to be bought, unless the testator by his 
will manifests his purpose that it is to be otherwise 
procured, or expressly adverts to land already in 
mortmain". The case of Chapman v. Brown 0 , in 
which there was a trust for building or purchasing a 
chapel, where it might appear to the executors to be 
most wanted, and if any overplus, it was to go to a 
faithful gospel minister, not exceeding 20/. per an- 
num, and if any further surplus, for such charitable 
uses as the executors should think proper ; though 
standing by itself, a bequest of a residue to such cha- 
ritable purposes as the executors should think proper 
was a good bequest, yet the whole trust was declared 
void : for the bequest to purchase was clearly void by 
the words of the Act ; the trust to build had been 
also established to be within the Act ; that bequest 
therefore fell to the ground : then the bequest on be- 
half of the minister, as being clearly intended for a 
minister of the chapel so directed to be built, could 
not stand as the thing failed with which it was inse- 
parably connected'. And lastly, although standing 

" Lord Hardwicke seemed to think that to erect might be taken 
as meaning to found or endow. 

* 8 Yea. Jun. 191. Att. Gen. v. Parsons ; and see 3 Bro. C. C, 
588. 0 6 Vez. Jun. 191. 

f 1 Vez. 534. Att. Gen. v. WIiorwood. See 10 Vez. Jun. 534. 
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by itself, a bequest of a residue to be employed in 
*uch charitable purposes as the executors shall tjiink 
proper is a good bequest ; and supposing it had been, 
legal to bestow the money as testatrix had directed in 
the two first instances, after such purposes bad been 
answered, there would have been a good bequest of 
this residue, yet as the prior bequest had failed which 
was to constitute this residue, and as it was impossible 
to ascertain how much would have been employed in 
building the chapel, and no direction could be framed 
for the master to proceed upon on a reference to him, 
the testatrix having given no ground for inferring 
what kind of chapel was intended, this ulterior be- 
quest was held to be void for uncertainty ; and the 
real estate was decreed to the heir at law, and the 
personal to the next of kin (6). 

Where property is left generally in trust for cha- How gcn«- 
ri table uses without defining them, the Court of We'b*" 1 * 
Chancery will uphold such a trust as a valid bequest, without 
but then the application either by the trustees, or the cation of*' 
Crown, must be to purposes expressed in the statute Lred’eau’' 
43 EH. c. 9. or purposes analogous. If the charitable q„|^ n e ‘ 
purposes are defined in the will, they must be such And what 
as the law recognizes as charitable purposes. But a of 
bequest in trust for such objects of benevolence and 
liberality as the trustee in his own discretion should 
most approve, cannot be supported as a charitable 


(6) The trust of an annuity for a charity charged upon a de- 
vised estate being held void under this statute, it was ruled that 
the annuity did not pass by the residuary disposition, but sunk for 
the benefit of the specific devisees, 13 Vez. Jun. 497. But note, 
there was an express exception out of the residue of what he had 
before disposed of. 
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legacy, but would be void for uncertainty. Liberal- 
ity and benevolence do not correspond with the legal 
notion of charity, and not coming within the compass 
of that term do not attract the same indulgence with 
which general charitable bequests have been treated 
by the court. And therefore, in the case of Morice 
v. the Bishop of Durham' 1 , where the bequest was in 
these terms, it was decreed a trust for the next of 
kin. For it was clear that a trust was intended, and 
wherever that is the case, and the trust is ineftec- 
tually created, or fails, the next of kin becomes in- 
titled; but if no positive trust is intended to be cre- 
ated, but the devise leaves a discretion in the devisee 
to make the application or not, it is then considered 
as an absolute gift ; for then the particular appli- 
cation pointed at is an act referred to the will of the 
devisee, and not imposed as an obligation by the tes- 
tament. And though words of recommendation and 
desire may impose a trust and be considered as impe- 
rative, yet that can only be where the objects are-cer- 
tain. 

' \ 

In a word, the indefinite nature and quantum of 
the subject, and the indefinite nature of the objects, 
are always used by the court as evidence, that the 
mind of the testator was not to create a trust. 

I shall conclude this subject with noticing three 
important points in respect to the clause in the sta- 
tute concerning colleges, determined by Lord Keeper 
Henley r , viz. that a devise, not to the whole body 
corporate, but for the benefit of particular fellows, is 


* 10 Vcz. Jun. 522. 

Case of Christ’s College, Cambridge, 1 Sir W. Blackst. 90. 
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good within the exception. That a devise to colleges 
as trustees for other charitable uses, is void by the 
statute. And that the exception extends only to col- 
leges already established when the statute of mort- 
main was enacted. 


Section XIX. 

Appointment of Guardians by Will. 

THE principal object of the statute 4 and 5 Phi- 
lip and Mary was to prevent the practice of taking 
away or marrying maidens under 16, against the 
consent of their parents, but as Mr. Hargrave (1) 
has observed, the statute prohibited it in terms which 
implied that the custody and education of such fe- 
males should belong to the father and mother, or thie 
person appointed by the former. But this statute ap- 
plied only to the case of female children. The ob- 
ject of giving to the father this appointment, was 
more generally provided for by the statute 12 Car. 2. 
c. 24, sect. 8, 9, which enacts, that “ where any 


(1) See Ilargr. Co. Litt. 89, a. (14). The reader is referred to 
the notes of this gentleman on the Commentary upon Littleton, 
for a most able and instructive investigation of the learning respect- 
ing the several sorts of guardianship known to our law. 
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person shall have any child or children tinder the age 
of 21 years, and not married at the time of his death; 
it shall be lawful for the father of such child or child- 
ren, whether born at the time of the decease of such 
father, or at that time in ventre sa mere, or whether 
such father be within the age of 21 years or at full age, 
by his deed executed in his life-time; or by his last 
will and testament in writing, in the presence of two 
or more credible witnesses, in such manner, and from 
time to time, as he shall think fit, to dispose of the 
custody and tuition of such child or children, during 
such time as he or they shall respectively remain un- 
der the age of 21 years, or any lesser time, to any 
person or persons, in possession or remainder, other 
than popish recusants : and such persons to whom 
the custody of such child shall be so disposed or de- 
vised, may maintain an action of ravishment of ward 
or trespass against any person who shall wrongfully 
take away or detain any such child, for the recovery 
of such child, and recover damages for the same, in 
the same action for the use and benefit of such child. 
And such person to whom the custody of such child 
shall be so disposed or devised, may take into his Cus- 
tody to the use of such child, the profits of all lands, 
tenements and hereditaments of such child, and also 
the custody, tuition, and management of the goods, 
chattels, and personal estate of such child till his or 
her age of 21 years, or any less time, according to 
such disposition aforesaid, and ' may bring such ac- 
tions in relation thereto, as by law a guardian in com- 
mon socage may do. 

Before entering upon the consideration of this sta- 
tute of Charles, it seems proper to make a few ob- 
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servations on the guardianship! at common Jaw and 
by custom. 

By the custom of the province of York (which Guardiw* 

1 'at common 

custom the statute of 12 Car. 2, being general, law and by 
does of course controul wherever they are in op- 
position) the father, by his last will and testament, 
might for a time commit the tuition of his child and 
the custody of his person; which testament and ap- 
pointment was to be confirmed by the ordinary, who 
was to carry the same into execution. And upon the 
omission of the father to exercise his power, the mo- 
ther might, after his death, make a similar appointment. 

And as the statute confines the power of appointing 
a testamentary guardian to the father only, the cus- 
tom still operates within its local extent, to give an 
authority to the mother in respect to the personal es- 
tate (to which only the custom extends) which she 
would not possess by virtue of the statute. The sta- 
tute of Charles the second has no negative words to 
restrain the custom in this respect. 

By the same statute whereby the father’s power of 
appointing a guardian of his children by will was 
created, the tenure by knight’s service, out of which 
the guardianship by chivalry arose, was abolished, 
and with it fell to the ground this dominion of lords 
over the heirs of their tenants, which was as inconsis- 
tent with the rights and duties of nature, as the prin- 
ciples of rational and liberal policy. For this guard- 
ian was not accountable for the profits made of the 
infant’s land during the wardship ; and though he is 
said to have Been subject to the duty of maintaining 
the infant, it does not well appear by what means he 
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was to compelled so to do, in a manner agreeable 
to the fortune and rank of such infant. This guard- 
ianship existed rather for the interest and profit of the 
guardian, than as a trust for the benefit of the ward, 
and was saleable, transferable, and transmissible like 
any other property. 

The other descriptions of guardianship by nature 
— by nurture — and that arising out of socage tenure, 
still subsist, though very little is now heard of them 
in our courts, since this office is usually assigned un- 
der the statute above-mentioned ; and where that'- is 
neglected to be done, the jurisdiction of the Lord 
Chancellor, now established, though of dubious and 
obscure Origin, is generally resorted to. These three 
last-mentioned kinds of guardianship are all exercis- 
ed with a responsibility for the profits of the estate. 
If an estate were left to an infant, his parent, by 
the common law, might be his guardian by nature. 
And even while the tenure by knight’s service conti- 
nued, the father, claiming this guardianship by na- 
ture, was entitled to the custody of the infant’s person, 
even against the lord in chivalry, which was a privi- 
lege not given by the law to the mother when hap- 
pening to be guardian by nature, as she might in 
some cases be. The father and mother may also be 
the guardians by nurture, where that species of guar- 
dianship is let in by the want of any other superior 
claims, for it only takes place where the infant is with- 
out any other guardian. This extends no further than 
to the custody, and government of the infant’s per- 
son, and determines at 14 in both males and females ; 
when, if no other guardian is appointed by the choice 
of the infant or otherwise, the interval between 14 
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and 21 seems to fall under the guardianship by na- 
ture ; as appears likewise to be the case after the 
guardianship by socage expires, which is also at 14 
in both males and females. 

The guardianship in socage.- can only take place 
on a descent like the guardianship by chivalry, and 
arises only where the infant is seised of lands, or other 
hereditaments lying in tenure. The title to it is in 
such only of the infant’s next of blood as cannot be 
inheritors, according to the laws of descent in real 
property, to the socage estate, and is not restricted 
to the whole blood. And the quality which princi- 
pally distinguishes this guardianship from the guard- 
ianship in chivalry is, that it is a personal trust wholly 
for the benefit and interest of the infant. The power 
of this guardian over personal estate has been doubt- 
ed ; but the learned annotator on the treatise of equity 
has observed, that the custody of the person should 
seem to draw after it the custody of every description 
of property for which the law has not otherwise pro- 
vided : which idea, he adds, receives countenance 
from the instance of copyholds and inheritances not 
lying in tenure being placed by the law in the hands 
of this guardian ; and he further remarks that this 
opinion is strongly confirmed by the manner in which 
the 12 Car. 2. c. 24. regulates the powers of the 
guardian which it enables a father to appoint, for that 
statute authorizes such guardian to take, the custody 
of the infant’s personal estate, as well as of his lands, 
tenements, and hereditaments, and provides that he 
may bring such action or actions in relation thereto, 
as by law a guardian in common socage might do \ 

Yet, there is an expression of Lord Chief Justice 

• Fonbl. Treat. Eq. 3d. Ed. p. 242. 

r 
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Vaughan b which conveys a different opinion ; for, 
speaking of the guardian under the statute, he says, 
" this new guardian hath the custody not only of the 
lands descended or left by the father, but of lands 
and goods any way acquired or purchased by the in- 
fant, which the guardian in socage had not/* 

But this guardianship, as all others which might 
otherwise take place at the death of the father, is su- 
perseded by the exercise of the power' given him 
by the statute 12 Car. 2. c. 24. which professedly 
proceeds upon the model of the guardianship by 
socage. 

Testamen- Under this statute it is clear upon the words that 

tary ap- r 

pointment. none b u t the father can appoint, and it is held equally 
clear according to the sense, that the guardian ap- 
pointed by him cannot appoint another guardian; for 
it is a personal trust, and not assignable e . 

The power as to its objects is held to be confined 
to legitimate children, (in which are included those 
in ventre sa mere,) and by the words of the statute 
these must be under 21, and unmarried, at the decease 
of the father. It extends not to illegitimate children, 
though such, if females, have been held to be within 
the statute of Philip and Mary (2). 

* Vaugh. 186. • Vaugh. 179. 


(4) See Strange, 1164, Rex v. Corneforth. But the court will, 
unless there is some objection, adept the nomination of the. father. 
4 Bro. C. C. 583. Ward v. St. Paul, and note. So it seems also 
if the appointment be not made agreeably to the statute. Sick. 
547. May vi May. 



Sect. 19. Appointment of Qmr&atu. til 

If the will be made merely for naming a guardian 
under this statute, and for no other purpose, smsh 
will need not be proved in the spiritual court : for as theap- 
in such case the appointment takes effect solely by undert hs 
force of the statute, the temporal courts are the pro- 
per judges thereof*. But if the will contains also dis- 
positions of the personalty, it seems that the whole 
will must be proved, which probate will be effectual 
so far as the personalty is concerned, but of no avail 
in respect to the appointment of guardian. And 
it seems to be immaterial by what words the ap- 
pointment is signified, if the meaning sufficiently 
appears*. 


If the father exercises his power of appointment ^nt°may 
Under the statute by deed, as he may, yet it has been b* 
held that such disposition by deed may be revoked by And such 
wil! f . But no appointment can be revoked by a sub- ment'ure. 
sequent testamentary appointment, unless it be exe- wm? ble by 


cuted according to the statute, or directly import to But such 
be a revocation : which has been determined in ana- be execute 

ed as the 

toffy to the cases on this part of the statute of statute dj* 
frauds*. 


Where the appointment has been made, the guar- 
dianship shall not be determined by the marriage of 
the infant before 31, for the statute declares that such 
guardianship shall continue during the time that he 
shall remain under 31. The father, though under age 
himself, may appoint by virtfie of this statute, and 
though he could not devise the land in trust for the 

* 1 Vent. 507. Lady Chester’s Case. * Swinb. p. 3. c. 13. 

' Finch’s Rep. 333. Lord Shaftesbury v. Hanuam. 

* Yid. post. Revocation of Wills. Chap. II. sect, 1, 

p3 



^8 Making and publishing Wills. Chap. I. 

infant directly, yet the land will follow as an incident 
by law attending upon the custody of the heir*. 

*tm»diw. The guardian when regularly appointed under thip 
statute takes place of all other guardians, and may 
have a writ of ravishment of ward if the infant be 
taken from him, as the guardian by knight’s service, 
or by socage, might have had at common law, and 
shall recover damages as for the ward’s benefit 1 . 

This guardian being constituted upon the model of 
the socage guardian, and coming in the place of the 
father, has an interest joined with his trust, though 
not an interest for himself k . But though it was 
agreed in the case of Parry v. Hodgson 1 , that a tes- 
tamentary guardian by the statute, until the infant 
was SI years, had the same interest as a guardian in 
socage till the infant was 14.; yet it was holden that 
a testamentary guardian could not make a lease of the 
infant's land, but that such lease was absolutely void. 

^ seems he may pay out of the rents and profits 
t« 7 guar- the interest of any real incumbrance, and even the 
principal of a mortgage" 1 , but it has been held that 
he is not compellable to apply the profits of the in- 
fant's estate to pay off the bond debts of the ances- 
tor". Nor can he, without the direction of the court, 
convert the real into personal or the personal into real 
estate*. He is subject to an action of account as soon 
as bis guardianship is at an end, but not before, for 

% Vaughan, 187. 1 * Wils. 1*9. 135. 

! See the case of Mr. J. Eyre ■ Prec. in Ch. 137. 

•• the Countess of Shaftesbury, * * Vem. 809. 

• P. Wins. 103. • l Vem. 403. 435. 

"Vaughan, 181. 3P. Was. 133. 
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the rule of the common law is, that an action of ac- 
count does not lie while the guardianship continues. 

However, in equity, the infant may, by prochein ami, 
sue his guardian for an account during the minority. 

That court, it is said, often gives extrajudicial direc- 
tions for an infant, and hears a person as amicus 
curiae. And it was observed, by Lord Hardwicke, 
that in Lord Macclesfield’s time, in the case of Lord 
Dudley, a stranger came and complained of the abuse 
of the infant’s estate by the guardian ; and upon this 
application, and his undertaking to pay the costs, the 
court directed the master to examine the receiver’s 
accounts, and see whether the infant was wronged or 
not p . By the statute 4 Anne, c. 16. actions of ac- 
count may be brought against the executors or ad- 
ministrators of guardians. But a guardian is entitled 
to all his reasonable costs and expences ; and, there- 
fore, he ought not to be charged as receiver, because 
then it seems he would lose these costs and expences, 
but as guardian, by name; for costs, it is said, are in 
general allowed only to guardians or bailiffs, as such, 
and not to mere receivers q . 

* Earl of Pomfret ®. Lord Windsor, 2 Vez. 484. See also 
2 P. Wms. 119. 3 Atk. 625. 

* 1 Freem. 178. 1 Leo. 219. and see the statute 4 Anne, e. 16. 
tec. 27* 
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Section XX. 

Statute of fraudulent Devises. 

A DEBTOR by specialties might/ by devising his 
lands, have deprived his specialty creditors of all re- 
medy against this part of his property, until the sta- 
tute 3 Und 4 William and Mary, c. 14. was passed. But 
fey this statute, " reciting that it was not reasonable 
or just that by tlie practice or contrivance of any 
debtors their creditors should be defrauded of their 
just defbts, it was enacted that all wills and testaments, 
limitations, dispositions, and appointments of or con- 
cerning any manors, messuages, lands, tenements, 
find hereditaments, or of any rent, profit, term, or 
trharge ertrt of the same, wliereof any person, at the 
tftne <rf his or her decease, should 'be seised in fee 
simple in possession, reversion, or remainder, or have 
power to dispose of the same by his or her last will 
andteStamerrt thereafter to be made, should be deemed 
and taken, only as against such creditor or creditors as 
aforesaid, his, her, or their heirs, successors, execu- 
tors, administrators, and assigns, and every of them, 
to be fraudulent, and clearly, absolutely, and utterly 
void, frustrate, and of none effect.” 

And by section 3. " for the means that such credi- 
tors may be enabled to recover their said debts,” it 
was enacted, “ that in the cases before-mentioned, 
every such creditor or creditors should and might 
have and maintain his, her, or their action of debt 
upon his, her, or their said bonds and specialties, 
against the heir and heirs at law of such obligor or 
obligors, and such devisee or devisees jointly, and 
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such devisee or devisees should be liable and- charge- 
able for a false plea by him or them pleaded, or for 
not confessing the lands or tenements to him de- 
scended.” 

And by section 4. it was enacted, " that where there 
should be any limitation or appointment, devise or 
disposition, of or concerning any manors, &c. for the 
raising or payment of any real and just debt or debts, 
or any portion or portions, sum or sums of money, fojr 
any child or children of any person other than the 
heir at law, according to or in pursuance of any mar- 
riage contract, or agreement in writing, bona fide 
made before such marriage, the same and every of 
them should be in full force ; and the same manors, 
&c. should be holden and enjoyed by every such per- 
son or persons, his, her, and their heirs, executors, 
administrators, and assigns, for whom the said limi- 
tation, appointment, devise, or disposition was made, 
and by his, her, and their trustee or trustees, his, her, 
and their heirs, executors, administrators, and assigns, 
for such estate or interest as should be so limited or 
appointed, devised or disposed, until -such debt or 
debts, portion or portions, should be raised, paid, and 
satisfied.” 

And, lastly, it was enacted, " that all and every de- 
visee and devisees made liable by that act, should be 
liable and changeable in the same manner as the Aeir 
at law, by force pf that act, notwithstanding the lands, 
tenements, and hereditaments to him or them devised 
should be aliened before the action brought.” 

This statute, in respect to this part of its provi- 
sions, may be considered as suppletory to that of the 
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13 Elizabeth, c. 5. against fraudulent conveyances, 
and as designed to extend the remedy to fraudulent 
devises. 

It haft been determined that an action of covenant 
does not come within the remedy given by this statute, 
which is confined to cases of debt; for though the 
word specialties is used as well as bonds, yet when 
the means of recovery are provided, the intention of 
the statute is plainly confined to debts, and those spe- 
cialties on which an action of debt lies. The statute 
speaks throughout of debts, and a breach of covenant 
cannot be considered as a debt. The statute pre- 
scribes the means by which such creditors shall recover 
their debts, and in prescribing those means it only 
gives the action of debt*. . 

Of the «• This Act contains, as appears from what has been 
cSmefsav- above recited, a clause saving the effect of such de- 
aal’ dlsps? vises and dispositions as are for the payment of debts, 
payment r which clause has been held to operate simply as an 
of debt*. eX ception, leaving the case of a devise for the above 
purpose, as well as provisions of portions for children 
in pursuance of marriage contracts, entirely unaffect- 
ed, and open to the same remedy and resort as before 
the statute b . Since at common law there was no re- 
medy against a devisee for payment of debts, such a 
case always was and still continues to be, since the 
statute, the subject of equitable jurisdiction, and ac- 
cordingly the assets are equitably distributable, that 
is, equally and pari passu amongst all the creditors, 
whether by specialty or simple contract. 

* 7 East 128. Wilson o. Knubley. 

* 2 Atk. 292. Plunket v. Penson. 
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A devise for payment of debts out of the rents and 
profits only, has been clearly held within the excep- 
tion*. And it appears to have been the opinion of 
Lord C. J. Willes, that by virtue of the above-men- 
tioned clause, a devise for the payment of any par- 
ticular debt upon simple contract is a good devise 
against bond creditors d . 


If a devise for payment of debts does not provide f targe t at 
for it in a practicable manner, the case is not within 
the exception*. But since the case of Bailey v. Ekins f , 
the rule appears to be settled, that if the provision 
made by the will for the payment of debts be effec- 
tual, either at law or in equity, the case is out of the 
statute : so that if the will, instead of breaking the 
descent by a regular devise, only charges the estate 
with the debts of the testator, this provision is good 
notwithstanding the statute of fraudulent devises, and 
a court of equity will act upon it ; which is the same 
thing as to say that the interest so provided, and which 
equity draws out of the mass going to the heir, is dis- 
tributable as equitable assets, among all the creditors 
equally, and without any regard to the precedency of 
specialty creditors. 


Lord Hardwicke in Plunket v. Penson*, seem- Awet*— 

. . whether 

ed to be of opinion, that it was necessary the de- equitable 
scent should be broken to make the assets equita- #l lce **’ 
able ; and that if the estate were suffered to descend 
charged to the heir, or if the heir were made the 

* 2 Atk. 104. Ridout v. Earl of Plymouth. 

* Willes 524. Gott v. Atkinson. 1 

* 2 Brown, Ch. Rep. 014. 

' 7 Vez. Jun. 319. and see S Vez. Jun. 26. Shephard e. Lut- 
widge. 

■ 2 Atk. 290. 
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trustee (l), the descent, being unbroken, the assets 
should be considered as legal assets; distinguish- 
ing such ease from that of the devise of an estate to 
a stranger charged with the payment of debts which 
by breaking the descent would make the assets equi- 
table*. But Lord Eldon, in the late case of Ekins v. 
Bailey, observed, that the rule cannot be accurate 
when it is stated that the descent ought to be broken. 

If we suppose a devise to trustees in trust to pay 
debts, and all the trustees to die in the life-time of the 
testator, the estate must descend upon the heir, but 
it is clear the assets would be equitable. By the failure 
of the devise, the heir must have it, as the trustees 
would have had it, subject to the debts ; and yet the 
descent is not broken (2). 

h See 1 P. Wms. 430. FreemouU v. Dedire. 


(1) A devise giving tends as the law would give it, in case there 
were no devise, is inoperative and void ; and therefore if the legal 
estate fee devised to the heir in trust, the descent of the legal estate 
is yuferoAep, and the devise has merely an equitable operation. See 
Hedger u. Rowe, 3 Lev. 127. But if the quality of the estate be 
altered, the descent is broken ; as if the devise create a joint- 
tenantcy or tenantcy in common, where the descent would carry the 
estate in coparcenary. 3 Lev. 128. Hob. 30. But merely charging 
the estate does not break the descent. See 2 Lord Raym. 829. Read- 
ing v . Rawsterqe. Rut if a marc trust estate descend it will be 
l^gal .assets, since a trust estate descending is made assets by the 
statute of frauds. But, it sqems, an equity of redemption of the 
fee, not being so converted by that statute, is considered as equi- 
table assets. 2 Atk. 294. 3 J?. Wins. 342. 

(2) These devises are greatly promoted in equity. 4 devise of 
tends for payment of debts was formerly held to include those upon 
which the statute of limitation had ran, 2 P. Wms. 373. and see 
3P. Wms. 89. Cowp. 548. 2 Vera. 141. Gofton v . Mill. Rut this 
general doctrine appears to have undergone soipp notification; 
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The actioB, by the express direction of the statute, Proceed- 
inust be brought against the heir and devisee jointly. 3i* tlaw 
And courts of equity hold themselves equally bound S“the *ta- 
by the statute in this respect, and insist, upon the tttte * 
heir’s being made a party to the proceedings ; for 
it is only by the Act that the property becomes assets 
in hands of the devisee, and as that statute requires 
the heir to be a co-defendant, the remedy must 
be followed as it is prescribed, and a biU in equity 
is as an action at kw. Perhaps, if the heir could 
not be found, the bill might charge that the plain- 
tiff had made enquiry, and could not discover the 
heir *. 

\ 

If the heir happen to be made a joint devisee with 

/ 

1 1 P. Wras. 99. Gawler v . Wade. 2 Atk. 125. Warren v. 

Stawell. For the proper form of declaring against the heir and 
devisee jointly. See Clift’s Entries, 243. pi. 19. 

and the distinction seems to be between those debts in respect to 
which lhe>period has already been completed in the testator’s life, 
which are still to be presumed to be paid ; and those upon which 
the statute has not run ; which are not subject to be barred by its 
running after the death of the testator; for the trustee’s neglect 
shall not prejudice the creditor. Executors of Fergus v. Gore, 

Ca. temp. Lord Redesclale, 107. Where debts are directed -to 
be paid out of rents and profits, the .court will, if necessary., 
decree a sale. Berry v. A*ham, 2 Vern. 26. Though perhaps* 
it is otherwise if out of the annual rents. 1 Vern. 104. So 
equity will supply the want of a surrender of a copyhold to the 
use of the will, if it is devised for payment of debts, as it will 
for a wife or children unprovided. 2 P. Wms. 490. 12 Vez. 

Jun. 216. >. The doctrine of election does not prevail against 
creditors taking benefit under a devise for payment of debts, 
and disputing the will in other respects, Kidney v. Coussmaker, 

12 Vez. Jun. 136. 
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other*, then the action should be against the heir and 
devisees jointly, charging the heir both as heir and 
devisee. Supposing the estate be limited to several in 
succession by the devise, it seems proper to make 
them all defendants in respect of their estates ; as 
where property is devised to go in strict settlement, 
making a tenant for a life, with remainder to trustees 
to preserve contingent remainders, remainder to the 
firstand other sons of the tenant for life in tail ; it 
would be prudent, if not absolutely necessary, to 
make the heir together with the tenant for life, the 
trustees to preserve, and the son or sons of the te- 
nant for life, parties ; and as the sons do not claim 
by descent, the parol could not demur. It is said, 
indeed, to be the general rule that where a devise is 
fraudulent under this statute, and the heir thereby be- 
comes subject to the action, together with the devisee, 
by virtue thereof, if such heir is an infant the parol 
cannot demur k . 

utepw**" res P ect to estates pur auter vie it should be ob- 
nnder this 8ervet l that as ty the statute of frauds, 29 Car. 2. c. 
■*■*»**• 3. sect. 12. an estate pur auter vie, which comes to 

the heir as special occupant, is made assets by descent 
and devisable by a will in writing signed by the de- 
visor, and attested in his presence by three or more 
witnesses ; so a devise of such an estate is also held 
to come within the statute of fraudulent devises, and 
to be void against specialty creditors '. 

s 

* See 1 Yez. 37. Beaumont t>. Thorp, and aa to the mode of 
pleading by the heir and devisee, see Gott r. Atkinson, Willes, 
937. 

1 See 3 Atk. 465, Westfaling o. Westfaling. 
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CHAP. II. 

REVOCATION OF WILLS. 


Section I. 

Construction of Sect. 6. of the Statute of Frauds. 

Before the statute of 29 Car. 2. wills in writing 
of real estates might be revoked by parol ; and, in- 
deed, after that statute, such power would still have 
existed, - (as we may conclude in analogy to the doc- 
trine of holding written agreements revocable by pa- 
rol notwithstanding the 4th section,) if by the 6th and 
22nd sections, special provisions had not been made 
to prevent it. Thus it is held in regard to the 12 Car. 
2. c. 24. giving power to the father to appoint a 
guardian of his child, that the appointment under 
that statute may still be revoked by an instrument 
made expressly for that purpose without any attesta- 
tion ; because no positive provision was made against 
it by that statute \ 

Much has been said on the difference in the pen- 
ning of the 5th section of the statute respecting the 
execution of a will of lands, and of the succeeding 
' section which prescribes and restricts the methods of 

* See 7 Yea. Jun. 376, 377. ex parts Ileheiter, ante, 339. 
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revocation. At the end of the case of Right v. Price b 
in Douglas’s Reports, the learned Reporter has added 
a note, in which he has animadverted upon the diffe- 
rence in the language in the two clauses, which he 
attributes to inaccuracy in the composition of the 
Act; and it cannot be denied, that* the variation in 
the terms, where the same principle must have go- 
verned, seems hardly explainable, but by imputing a 
. mistake to the legislature. By the 5th, section, the 
• testator is not required to sign in the presence of the 
subscribing witnesses, but the subscribing witnesses 
are called upon to attest in the presence of the testator . 
And Mr. Douglas observes in the note alluded to, that 
he believes it is universally understood, that, to satisfy 
this 5tli section, a testator must sign in the presence 
of the witness. 

» 

But by what has been above produced to the reader 
on this subject, it must have sufficiently appeared to 
him, that such actual signature, in the presence.of 
the witnesses, is not held to be requisite, and that it 
is enough, if the testator acknowledges his hand- 
writing to the signature, or publishes and declares it 
to be his will, when the witnesses subscribe their at- 
testations. 

By the clause respecting revocations, the subscrip- 
tion of the witnesses is not expressly directed, while, 
on the other hand, the signing by the testator in the 
presence of the witnesses, is positively prescribed. 
The clause runs as follows : “ And moreover, no de- 
vise in writing of lands, tenements, or hereditaments, 
nor any clause thereof, shall at any time, after the 


* Dovgl. 34i. 
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said four-and-twentieth day of June, be revocable, 
otherwise than by some other will, or codicil in writ- 
ing, or other writing declaring the same, or by burn- 
ing, cancelling, tearing, or obliterating the same, by 
the testator himself, or in his presence, and by his di-< 
rections and consent ; but all devises and bequests of 
lands and tenements, shall remain and continue in 
force, until the same be burnt, cancelled, torn, or obli- 
terated by the testator, or by his directions in manner 
aforesaid, or unless the same be altered by some other 
will, or codicil, in writing, or other writing of the 
devisor, signed in the presence of three or four wit- 
nesses, declaring the same ; any former law or usage 
to the contrary notwithstanding.” 


It may reasonably be inferred to have been the in- 
tention of the legislature, to impose the same obliga- 
tion as to the formalities of execution, on all wills 
properly so called, whether original or coming in the 
place of others antecedently made. The construc- 
tion, therefore, which has been put upon the language 
of the revocation clause, has brought the two sections 
into equality in this respect, and thus imparted con- 
sistency and simplicity to the scheme of the statutory 
restrictions upon the execution of wills. In con- 
formity to this plan of construction, as it had been 
judged a sufficient compliance with the requisitions of 
the fifth clause , if the testator acknowledged his sign- 
ing, without actually executing it in the presence of 
the witnesses, it became important so to read the 
sixth section , which requires signing in the presence 
of the witnesses , as to bring it into agreement With 
the preceding section. The courts, therefore, have 
read the concluding words of the sixth section, will, 
or codicil, or any other writing , signed in the pro- 


of the 

grammati- 
cal reading 
of the lan- 
guage of 
this sec- 
tion, where- 
by it is 
brought in- 
to agree- 
ment with 
the provi- 
sions of the 
preceding 
clause. 



m 


Chap. II 


Revocation of Wills. 

settee of three witnesses , so > as to detach the 'words 
" will or codicil’* from the succeeding words, " or 
any other writing,” coupling these last words with 
the words which immediately follow, viz. “ signed in 
the presence of three witnesses.” 

gdduttoc- * ^us ^ey have applied the requisition of a “ sign- 
fo Mded * n £ * n t ^ e presence of three witnesses,” to the proxi- 
npon this mum antecedens only, “ or any other writing,” and 
thw. again coupling the succeeding phrase “declaring the 
same” with the words immediately before it, have made 
therewith this complete sentence, “ or any other writ- 
ing of the devisor , signed in the presence of three or 
four witnesses, declaring the same” At the same 
time the words “ will or codicil” were understood to 
import a will or codicil executed and perfected ac- 
cording to the requisitions of the foregoing section*. 
Interpreting the language of the 6th clause, upon 
these principles of construction, the law which arises 
upon it is this ; that a will or codicil, in order to re- 
voke a former will, must be executed with the same 
solemnities as. the original will, that is, it should be 
signed by the testator, or by his directions, and sub- 
scribed by three witnesses, in his presence. And if 
such subsequent writing, accompanied with all the 
formalities requisite to a perfect will of lands, under 
the 5th clause, make a fresh disposition of the pro- 
perty, inconsistent with the dispositions thereof by a 
former will, it is a plain revocation without any ex- 
press declaration of intention to revoke. So if a 
writing, not duly attested according to the 5th section, 
contain an express declaration of intention to revoke, 
and furthermore, be actually signed in the presence 

* Ellis v. Smith, 1 Vei. jun. 11. Hoyle v. Clarke, 318. 

1 
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of three or more witnesses, such instrument is an ef- 
fectual revocation, and the witnesses need, not, as in 
the case of a substantive disposing will, under the 5th 
section, subscribe their names to the instrument, iu 
the presence of the testator. 


Section II. 

Methods of Revocation (1). 

THERE are two general heads under which all the 
smaller varieties on the subject of the revocation of 
wills maybe included — revocations express, and revo- 
cations implied. A revocation may be said to be ex- 
press, cither when the testator, by a subsequent writ- 
ing signed by him in the presence of three or more 
witnesses (2), declares a present intention (3) to re- 


(1) <A man cannot make an irrevocable will, or bind himself so 
as to give up or take from himself this power of revocation. Swinb. 
p. 7. sect. 14. 

^ (2) Though to revoke a will by an instrument of declaration ac- 
cording to the statute, such instrument must bo signed in the pre- 
sence of three witnesses, yet it has been held that it is enough if 
the witnesses sign, and it is not necessary that they should express 
in their attestation the fact of the signing by the testator in their 
presence, for their actual subscription is adopted only for the pur- 
pose of facilitating their recollection of the circumstance. 8 Vin. 
Abr. tit. Devise, 142. pi. 3. And indeed it has been Laid there is 
no absolute necessity for the witnesses to the testator’s siguhtg to 
subscribe at all. Vin. Abr. tit. Dev. (R) 4. pi. 3. Towflsend v, 
Pearce, per Eyre and Parker J. . 

(3) The expression of an executory or future intention to re- 
voke, does not operate as a revocation. Vid. infra 237. 

Q 
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voke, according to the construction above considered, 
whereby the latter part of the 6th clause is discon- 
nected from the words ' will and codicil or, secondly, 
by a will executed with the solemnities required by the 
5th section of the statute, viz. by the signature of the 
testator, and the subscription of three witnesses in his 
presence : which latter mode may, it should seem, be 
properly considered as an express revocation, because, 
if a man after having made a will of lands, makes 
another will inconsistent with the former, and gives 
to it the form of a substantive independent instrument, 
he may be said to have explicitly and expressly revoked 
the preceding will, since he has himself declared that 
the will last made is his will, at the time actually pre- 
sent, and by consequence that it is to take place of 
every different disposition of an earlier date; or, 
thirdly, by cancelling, tearing, or obliterating such 
will by the testator himself, or by his direction or 
consent. 

Under the 2nd general head may be classed, all 
those revocations which arise by the construction or 
inference of intention, which the law founds upon 
the collateral acts of a testator after making his will : 
and which are not within the reach of the statute of 
frauds. ' 

It has been shewn, that according to the prevailing 
opinion, if an instrument be designed as a will, and 
' is not made merely for the purpose of revoking a for- 
mer will of the same lands, it will not ha ve that effect 
unless it be completed as the statute directs in respect 
to a will of lands, although it be signed in the presence 
of three witnesses 4 ; because, being intended as a will. 


Eggleston o. Speke, Cartli. 81 . 
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and to revoke as such, it cannot revoke but as a will, 
and by virtue of that mode which in the first part of 
the 6th clause is pointed out. And indeed, where a 
testator designs to revoke a former will by an instru- 
ment making* new dispositions of his property, he 
discovers only a conditional intention to revoke; or, in 
other words, his intention to revoke is so coupled in 
appearance with his new testamentary act, that, un- 
less he completes such testamentary act by observing' 
the formalities requisite to its perfection, he is not 
looked upon in law as manifesting a deliberate pur- 
pose of revoking'. 

But although the doctrine seems now to be settled £ wi, !» 

° thorn'll 

as it was laid down in the case of Limbery v. Mason b , 

J uiopera- 

viz. that if a testator designs to revoke by a new will, *»*«.• i>y 

# music oir- 

unless the instrument be effectual to operate as a will, ewnstan- 

. eta, may 

it shall not amount to a revocation; .yet the words . rrvok.*n 

• • former 

" shall be effectual to operate as a will” must be will, 
taken, as has been before observed, with reference 
only to those requisites to its validity which have been 
made necessary to it by the 5th clause of the statute ; 
since if properly executed and attested to pass free- 
hold lands according to the statute, though it should 
be prevented from operating by the incapacity of the 
devisee, or any other matter dehors 0 the will, the for- 
mer will is nevertheless revoked by it (4). 

* Com. 454. 

• Roper d. Radcliffe, in dom. Proc. 1 Bro. P. C. 450. Vin. tit. 

Dev. (R. 3) pi. 2. in Nolis. 


(4) 8 Vez. jun. 370. pfir Lord Alv an ley, et vid. Montague v. 
Jeffereys Moor, 4 Roll. Abr. G15. so a will devising lands in fee to 
the heir at law, though void as to the purposes of a will, yet ope* 
rates as a revocation if attested according to the statute, per Lord 
Hardwicke, in Ellis v. Smith, 1 Vez. jun. 17. 

<1 3 




228 


Revocation of Wills. Chap. II. 

In the case of Onions v. Tyrcr 4 , the testator by his 
second will disposed of the same lands to the same 
purposes as by the former, though to different trus- 
tees ; the first will was executed and attested accord- 
ing to the 5th section ; the second will, though sub- 
scribed by the testator and attested by -three witnesses, 
was not subscribed by those witnesses in the presence 
of'tlie testator : it was therefore invalid as a will of 
lands, but was executed agreeably to one of the modes 
of making a valid revocation prescribed by the 6th 
section of the statute. In that case the Chancellor 
observed upon the circumstance of the dispositions in 
both instruments being the same (5), by which it was 
demonstrated that the testator did not mean to revoke 
the dispositions of the same lands made by his first 
will; but his Lordship intimated that his judgment 
would not have been altered if the same lands had 
been given to other persons by the second will ; tak- 
ing, as it is presumed, the broad ground, that a will 
of lands is not to be revoked by a subsequent will, 
unless such subsequent will is effectual as a will under 
the statute ; and the law seems now to be well settled, 
that though the dispositions of the second will be ever 
so inconsistent with those of the first, the first will 
shall stand unrevoked unless the second be signed by 
the testator, and also subscribed by three witnesses in 
his presence. The same consequence still holds 
though the second will contain an express revoking 
clause, and is also signed in the presence of three 
Witnesses ; for the revocation is then considered aa 

. 4 1 P. Wms. 342. 


(S) See the decree containing the reasons on which it was found- 
ed, stated from the register in Mr. Coxe’s note to the ease. 
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being made in subserviency to the disposing part of 
the will ; which being ineffectual, as not being sub- 
scribed by the witnesses in the testator’s presence, the 
accessary must follow the fate of the principal. But 
where the revoking clause has not this connection with 
the disposing part of the will, as where the disposi- 
tions relate to other lands without affecting the sub- 
jects of the first will, or where the second will is only 
of personal estate, there seems to be no reason why, 
if it contain an express revoking clause, and be signed 
by the testator in the presence of three witnesses, it 
should not revoke an antecedent will of lands ; and 
such seems to have been the opinion of Lord Chan- 
cellor Cowper, in the above-mentioned case of Onions 
v. Tyrer (6). 


Section III. 

Inconsistent Dispositions . , 

CONCERNING the operat ion of a subsequent will 
of lands, with the ceremonies prescribed by the 5th 
section, as a revocation of a preceding will, it is ma- 
terial to be observed, that such effect is not produced 
by the subsequent will, merely as being the last will, 
unless its dispositions of the property are incapable of 
standing with those of the preceding will : and where 


(6) See the same doctrine and reasonings applied to the question 
of revocation upon the statute of 12 Car. 2. c. 24. 7-Yez. jun. 
48. ex parte Ilchester. 
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there is any such inconsistency, the revocation pro- 
duced thereby is confined in its extent to the subjects 
of the inconsistent dispositions. This seems to be 
well established in Hitch ins v. Bassett 1 , where the 
case upon the special verdict was as follows : — Sir 
Henry Killigrew was seised in fee of the lands in 
question, and on the 12th of November, 1644, made 
his, will in writing, whereby, (amongst other heredita- 
ments,) he devised the premises to Mrs. Jane Berkely 
(his near kinswoman) for life, with remainder over to 
Henry Killigrew (testator’s natural son) in tail, and 
made the said Mrs. Berkely sole executrix. They fur- 
ther found that afterwards, in 1645, the testator made 
another will in writing; but what w r as contained in the 
last-mentioned will, or what was its purport and ef- 
fect, the jurors were ignorant. The argument for the 
heir at law, and in support of the last will as a total 
revocation of the first, rested mainly upon the con- 
struction of the maxim — that a man could not die with 
two wills ; which the counsel on that side interpreted 
to mean, that if a man, after having made a will of 
lands, makes and executes another will, calling it his 
last will and testament, and giving it the form and 
language of a substantive independent will, it must 
necessarily be a total revocation of the preceding will. 
It was admitted that a man might make several wills 
of particular subjects, but then they ought to be con- 
fined in expression to those particular subjects ; for 
however different the subjects, yet if the subsequent 
will was published generally as a man’s last will and 
testament, it must be held to be a revocation of the 
former will. It was also true that a testator might 
make as many codicils as he pleased, but there was a 


•1 Show. 265. 2 Salk. 591. 
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wide difference between wills and codicils, a codicil 
being an accessary to a will and not destructive, but 
confirmatory thereof. It was observed also, on the 
same side, that where a man makes several wills ex- 
pressly of different particular things, these together 
make but one will, though written upon different pa- 
pers. But that as the jury had found that the testator 
had made another will, this must be taken to mein a 
general testament ; and it must be understood to mean 
a different will, for if it had been a duplicate to be 
sure it would not be a revocation, but then it ought 
to be idem and not aliud testamentum. And upon the 
whole they concluded, that if the testator did in fact 
make a second will, not correspondent in omnibus 
with the first, and purporting to be his last wiU and 
testament, it was necessarily a total revocation (1). 

These arguments were answered on the other side 
by denying the construction put upon the civil law 
maxim, f that a man can die with but or.e will.’ They 
said, that the true construction of that maxim was, 
that where two devises of the same thing were made, 
the last must stand, but that two wills might well 
stand together as to such devises or bequests as are 
not inconsistent. That there was no ground for pre- 
suming that the last will in this case, though a com- 
plete will, contained any thing inconsistent with the 
devise in the first will, under which the lessor of tho 
plaintiff claimed. The Court (in Trinity term, 4 W. 
andM.) gave judgment for the plaintiff, and a writ of 
error being afterwards brought in Parliament, th; t 


(1) The same line of argument was taken and pursued by th* 
lu'e Mr. Serjeant Hill in arguing the case of Goodright v. Harwood, 
Gewp. 89. 
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judgment was affirmed. And since this case the point 
appears to have been considered as settled, that a 
second substantive independent will, properly exe- 
cuted, as a will of lands, is not, merely as such, a 
total revocation of a former will, but only so far as it 
is inconsistent with it ; though it must be owned that 
Sir Matthew Hale, when he sat as Chief Baron in the 
Exchequer, seemed to be of opinion on the same 
casc b , that such subsequent independent will, though 
not importing. in express terms a revocation of the 
former, nor passing any land, would amount in con- 
struction of law to a revocation (2). That great J udge, 
it is true, expressed himself in favour of the first will, 
but then it was on the ground of there being no find- 
ing by the jury of the contents of the second will, so 
that it did not appear but that the second will was a 
confirmation of the first. 

The rule, however, is now established, that the 
contents of such second will must be found, and the 
contents so found must appear to be inconsistent with 
the dispositions of the former will, to operate as a revo- 

* Seymour et Ux. t. Rosworthy. Hard. 376. 


(?) In arguing the case of Hitchins v. Bassett, it would seem as 
if Serjeant Maynard meant to concede that where the second will 
appears to have appointed an executor, it might be considered as that 
sort of distinct, substantive, independent will, which must revoke 
a former will in toto ; but I find no authority for such a concession, 
and I conceive that the law is at this time Nearly held otherwise. 
It was holden (before the statute of frauds) that if a man made his 
will, and devised his land to J. S. and afterwards purchased the 
manor of D. and afterwards wrote in his will that J. D. should be 
his executor, this was no new publication to make the lands pass, 
Vin. tit. Devise (Z) S per Popham, C. J. And the principle in this 
respect is the same as to republication and revocation, 
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cation ; and that if part is inconsistent and part 
is consistent, the first will shall only be revoked pro 
tanto, and to the extent of these discordant dispositions. 

The case of Hitchins v. Bassett received confirma- 
tion from the subsequent case of Goodright v. Har- 
wood *, which passed through three stages of adjudi- 
cation. The jury found by their special verdict that 
J. Lacy made two wills, both duly attested so as to 
pass freehold estates ; and that the disposition made 
by the second will, which was eight years after the first, 
was dilferent from the disposition in the prior will, 
but in what particulars was unknown to the Jurors : 
and the Jurors did not find that the testator cancelled 
the first will, or that the defendant destroyed the 
second. It was contended for the defendant in the 
writ of error, that the grounds of the decision in 
Hitchins v. Bassett were in his favour, for that that 
case was decided againsjt the effect of the second will as 
a revocation of the first, because there was no proof 
whatever of any change of intention in the testator, 
or even that the second will did any way affect or 
concern the testator’s lands. But that in the present 
case it was found that the second will was attested 
by three witnesses, that it did relate to lands, and 
indeed to the very estate in question, because the tes- 
tator had no other real estate. And that as it had 
been expressly found that the disposition in 1756 was 
different from the disposition in 1748, that finding 
amounted to a fiffding of an express revocation of the 
first will. 

But Lord Mansfield, after stating the rule th&t a 


• 3 Wils. 497. Cowp. 87. 7 Bro. P. C. 344. 
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subsequent devise of land must be inconsistent with 
a prior devise of the same land, or the first will 
would stand as a good subsisting devise, observed that 
it was not found that the second will was in any par- 
ticular repugnant to or inconsistent with the first. 
Had the defendant destroyed the second will there 
might have been good ground to presume such incon- 
sistency or repugnance, arid the jury might have 
found the fact of revocation. His Lordship added, 
that there was no variation in substance between this 
case and that of Hitchins v. Bassett. That, properly 
speaking, another will could not exist without there 
being a difference, for if it were exactly the same it 
would be no more than a duplicate or republication 
of the first will. That the Jury, therefore, in find- 
ing it to be another will, said, ex vi termini, that it 
was different ; but as they had not found in what that 
difference consisted, the Court could not presume 
that there was any- inconsistency in the dispositions 
of the two wills, and by consequence they could not 
say that the first will was revoked. 

This doctrine is in itself so rational, and so founded 
on authorities, that one is surprised at seeing the 
question renewed, and again disputed at so late a 
period; but even these cases did not prevent the 
point from coming again into discussion, with a tri- 
fling variation in the circumstances, about five years 
ago, in the case of Thomas v. Evans d ; in which, a 
person made his will, whereby he bequeathed his per- 
sonal estate to his mother, and, after several inter- 
mediate limitations, devised the ultimate remainder 
|o T. Upon his having afterwards acquired other 


< 2 East, 488. 
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estates, some by purchase and some by devise, and 
the bequest to his mother having lapsed by her death, 
the testator made a second will disposing by name of ' 
the property which had been so devised to him, and 
then added, "as to the rest of my real and personal 
estate I intend to dispose of it by a codicil hereafter to 
be made to this my will.” This was determined to be 
ijo revocation of the former will. It was not necessary 
to suppose the words intimating the future intention to 
be meant to embrace the real property before devised, 
as the testator had acquired estates since the first will, 
which were not included in the second, and which 
might satisfy the words by which the future intention Expmsi*, 

° J J tcntion to 

was expressed ; but admitting these words to include revoke no 

1 c ... actual r«- 

the real property devised by the will, still it did not vocation, 
appear that the disposition intended to be made of it 
would be inconsistent with the former devise; and 
even supposing it to be intended to be inconsistent, 
yet an express intention to revoke would not operate 
as an actual revocation ; for, as was truly observed 
at the bar and on the bench, what would not have 
been a revocation by parol before the statute would 
not be so since, though reduced into writing with all 
the formalities of the statute, and it had been decided 
that a bare intention to revoke, though expressed by 
parol, was no revocation before the statute, unless 
the testator declared that he did revoke his will (3). 


(3) Cranvel v. Saunders, Crq. Jac. 497. where it was resolved 
by the court, that if a man makes his will, in writing, of land, 
and afterwards upon communication says, that <( he has made his 
will, but it shall not stand,” or “I will alter my will,” these 
words are not any revocation of the will, being in a future sense, 
and only a declaration of what he intends to do. Aliter, if he says 
I do Tevoke it, or in any other manner declares hU purpose to 
revoke it in present!. But if a testator declare his intention by 
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As a second will is no revocation of. the first, any 
further than as it is inconsistent therewith, so neither 
does a testator by acting in any other manner upon 
the property which he has already devised by his will, 
revoke the will by such act beyond the extent of that 
necessary inference which is created by the incon- 
sistency between the will and his subsequent con- 
duct. Thus in an early case” where a man having 
issue two sons by several venters, devised his lands to 
F. his eldest son, in tail male, remainder to the heirs 
male of W. his younger son, and for default of issue 
to his own right heirs ; and afterwards made a lease 
to W. for 30 years, to begin after his the testator’s 
death, and died : it was resolved that this lease made 
to W. was not a revocation of the whole devise, but 
quoad the term only. And the same point was agreed 
to on the bench and at the bar, in Montague v. Jef- 
frys f . But this doctrine is carried to its fullest extent 
in the case of Lamb v. Parker*. There Edward 
Parker by his will devised to his younger son 
W. Parker a messuage for 99 years, if three lives 
therein mentioned lived so long, yielding and paying 
an annuity of 50/. to his sister, who was the plaintiff, 
for her life. The testator afterwards demised the 
same messuage to one L. for 99 years, if three lives, 
named in such demise, should so long live, yielding 
and paying 50/. per annum, to the testator, his heirs 

* Cro. Car. 23. Hodgkinson v. Wood. Ann. prim. Car. Reg. 

* Vin. tit. Dev. (u). * 2 Vern. 495. 


parol to revoke his will, and that upon bis arriving at such a place 
he will execute his intention, and in his going thither he is mur- 
dered, it has been said that the intended revocation shall fake place. 
lRoll. Abr. 614. 7 Vez. jun. 371. 
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and assigns. The question was whether this demise 
to L. was a revocation of the devise to W. and con- 
sequently of the annuity payable to the plaintiff. 

The cause was first heard at the Rolls, and then 
held to be a revocation ; but upon appeal to the Lord 
Keeper 1 *, the contrary was adjudged and upon the 
following grounds. — That by the lease to L. the 
term of 99 years commenced immediately in the life- 
time of the testator ; whereas the term to W. was to 
commence from the testator’s death ; and though both 
were determinable for three lives, and possibly L.’s 
three lives might happen to live the longest, yet, that 
a reversionary interest passed which would carry the 
rent reserved on L.’s lease. The ground of this 
species of revocation is, as is above observed, the in- • 
consistency of the posterior Act, and the inference 

of intention arising from such inconsistency. Pro- Grant of * 
° • . ‘ i i less inte- 

ceeding, therefore, upon this principle, a lease made rest than 
subsequent to the will of the devised land, for the by the will, 
benefit of the same person to whom the fee had been person, 
devised, and to commence upon the decease of the 
testator, was in Coke v. Bullock', adjudged a revoca- 
tion in toto. Had it been to a stranger, it was agreed. To a stran. 
it would only have been a revocation pro tanto (4). ger ” 

* Sir Martin Wright. * Cro. Jac. 49. 


(4) A distinction was here adverted to by Walmsley J. which it 
clearly not law, as the law is now settled, viz. that though in the 
case of a lease to a stranger after a will made, such lease, if it 
comprehend part only of the same lands, is only a revocation for 
■uch part ; yet if it embrace the entire lands, though it is partial 
only in respect to the estate, it is a total revocation, as extending 
specifically over the whole subject matter. 
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ftrentcom* Ahd it was likewise agreed that if the lease had been 

"y granted to begin presently, or futurely in the life- 
time of the devisor, it would have been no revocation* 
for then it might have stood with the will. 

Upon this distinction in respect to the time of the 
commencement, the case of Baxter v. Dyer k , deter- 
mined by the present Chancellor is in accordance 
with the last-mentioned case of Coke v: Bullock. In 
Baxter v. Dyer, the testatrix, after devising lands to 
Sir John Dyer, and his heirs, borrowed from the 
devisee a sum of money, and mortgaged the devised 
estate to him, by a conveyance in fee, and upon the 
ground that mortgages are in equity considered not 
as conveyances of the estate, but as mere pledges 
thereof by way of security, this subsequent mort- 
gage, although it was made to the same person to 
whom the estate itself had been devised, was held to 
be no revocation. As in Coke v. Bullock the lease 
was to begin in the life-time of the testator, and might 
have terminated before his death ; so in this case the 
pledge was to take place in the testatrix’s life-time, 
while it was hers, and at her own disposal, and the 
object might have been answered in her life-time. It 
was therefore held to be.no revocation. And the 
Chancellor, after stating that the case of Harkncss v. 
Bayley 1 , had been misreported, produced a note 
which he himself had made of it, wherein a fea- 
ture of inconsistency between the will and the pos- 
terior acts of the parties appeared, by attending 
to which, the principle of that case might be recon- 
ciled with his decision of the case before him ; for it 
appeared that after the mother’s devise in fee to the 


* 5 V«i. jus. 059. 


1 Prec. in Chan. 514. 
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daughter, the soti joined the mother in a conveyance 
of the estate for 500 years to the daughter, with a 
proviso that if the mother or son should pay during 
the life of the mother 100Z. a year to the daughter, 
and the son after the mother’s death should pay 40001. 
to his sister, then the term should cease and be void, 
and the son moreover covenanted with the sister to 
pay 4C00Z. to his sister after the mother’s death,’ .and 
also with the mother to pay the annual 100/. to his 
sister during the mother’s life. This conveyance was 
clearly inconsistent with the devise, and it was also 
clear that the mother intended the estate to descend 
to the son. 

The settled law therefore upon these cases is, 
that a will is not to be revoked but by necessary im- 
plication, so that where the subsequent will or pos- 
terior act is consistent with a prior will, or with any 
part of it, such prior will remains valid in part or in 
all according to the extent to which the dispositions 
of the party can be effectuated without contradiction 
or discordancy. But where two inconsistent wills are ww 
produced of the same date, or both without date, twolncon- 
neithcr of which can be proved to be last executed, wu's'oftue 
they are both necessarily, and by the common law, tu^are^' 
void for uncertainty so far as they are inconsistent, f 0 0 r t! ^c e ^. 
and supposing no act of the testator subsequent to the Umty- 
wills to have explained and reconciled them, the heir 
at law" is let in. Though according to the case last 
cited in the margin, either will is subject to be con- 
firmed by a subsequent act or declaration of the tes- 
tator. Which judgment appears to stand on a very 
reasonable and intelligible principle. Since a will 

* 5 Bro. P. C. 67 . Phipps o. Earl of Anglegaa, 7 Bac. A.b. 327. 
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cannot be said to be revoked by a ' will till the death 
of the testator. • And the act of the testator only ope- 
rates to decide which is his last will, and not to produce 
the effect of an implied or parol republication, of 
which, since the statute of frauds, there is autho- 
rity and reason for doubting' the possibility, as I shall 
endeavour to shew in its proper place. • 


Section IV. 

Imperfect Acts and Instruments. 

IT is manifest that these cases of inconsistent wills 
turn principally upon the intention of the testator ; 
but we" must observe that a will perfected as the sta- 
tute requires is not subject to be overturned by loose 
and conjectural inferences of an alteration of mind in 
the testator. The cases have reduced the doctrine to 
a regular system. The statute itself has limited the 
mode whereby a will may be expressly revoked ; and 
one of the modes prescribed by the statute is by a 
subsequent will, which, we have seen, should, to 
produce that effect according to the force given by 
construction to the word " will,” where it occurs in 
the 6th section, be perfected with the formalities re- 
quired by .the preceding section. But this construc- 
tion of the language of the 6th section seems to have 
given to it no enabling efficacy, in respect to the 
operation of a will, since if the words “ will or codi- 
cil” had not been excepted out of the restraint put 
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upon the power of revoking, it should seem that the 
statute must either have been construed not to extend 
to the case of a subsequent will ;• or to have enacted 
that a will once perfected, though made $0 years 
before the testator’s death, must be taken as his last 
will, if remaining uncancelled, notwithstanding a 
subsequent will should be made within a month before 
the decease of the testator, with all the circumstances 
■constituting a perfect wilb 

As the law now stands, it has been shewn, that a No inten- 

tion can be 

new substantive will, unless it be executed as the 5th inferred 

from a will 

section directs, will not revoke a former will; which of lands 
rule seems to arise justly out of the principle of in- c«i accord, 
tention; for an intention to revoke a first will by a statute,'* 
second can only be properly inferred from a legal, 
valid, and perfect disposition of the same property ; 
which accords with the rule of the civil law, " Tunc 
prius testamentum rumpitur cum posterius pcrfectum 
est(l).” In truth, since the statute of frauds, there 
can be no will in contemplation of law that has not 
Been executed with the formalities made necessary 
by that statute. It is a mere nullity($), affording no 
ground of inconsistency from which to infer even a 


(1) Seethe case of the Earl of Ilchester, 7'Vez. jun. 348. that 
a testamentary appointment of a guardian, by virtue of the 12 Ch. 
2.c. 24. is not revoked by a subsequent testamentary appointment, 
&hich is not Substantively perfected by the attestation of two wit- 
nesses, according to that statute. 

(2) Equally so in all courts. Thus in equity, a will of lands, 
unattested according to the statute, and containing a bequest of 
personalty to the heir, will not put him to his election, which is a 
striking instance to shew the absolute nullity of such a devise in 
the view of the courts of equity. 

R 
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change of intention. But in general an instrumental 
act of a testator, inconsistent with the dispositions of 
his prior will, even though such act may be rendered 
inoperative by the want of certain legal requisite* 
to its validity, will effect a revocation. For though, 
in the case of a subsequent will , the courts will not 
take any notice of its existence as tor any devise of 
land, if not duly executed and attested, yet in the 
other cases of invalid instrumental acts, they are 
respected as indications of intention though specifi- 
cally inoperative. And, indeed, if a will devising 
land be executed and attested so as to have an exist- 
ence as a will, though from circumstances extrinsic 
it be rendered void, it may still effect a revocation, a* 
in the case before-mentioned of a will devising land 
in fee to the heir at law*. 

If a testator leaves at his death a dozen wills, and 
only one executed and attested so as to pass real 
estate, such will, whatever may be its date, is pro- 
perly his last will as to this part of his property. And 
ss a man can have no will but his last will, there can 
be no other will from which any intention of the tes- 
tator, inconsistent with the dispositions of his opera- 
tive will, can be inferred (3) ; but if a testator affects 
to do something instrumentally, which fails from the 
omission of some circumstances with which it ought 

* Vid. Ellis v. Smith, 1 Ye*, jun. 17. and note (2) in the pre- 
ceding page. 


(3) This is strongly put by Sir Wm. Grant in giving bis opinion 
in the case ex parte Uchester. “ It is not competent for a person 
to express an intention, as to land, by such an instrument.” 7 Yez. 
jun. 378- 
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to be accompanied, and which, if effectuated, would 
by its specific operation revoke a prior will, the courts 
will take notice of such imperfect instrument, and 
construe jt a revocation as much as if it had been 
rendered effectual to its purpose. For it will not be 
supposed that a nugatory act was intended to be 
done, when that act was professedly to have imme- 
diate perfection : whereat in the case of an unexe- 
cuted will, which is made in prospect of death, and 
with regard to a future condition of things, it is rea- 
sonable to .suppose it to be left purposely unfinished 
and inoperative, to be adopted or not on the approach 
of extremities, as the State of the testator’s affairs 
and connexions.may at that season determln# his in- 
clinations. 

Upon the above-mentioned principles, the irnper- imperfect 

„ , . . instni- 

fect conveyances by a deed or feoffment without mentsof 
livery of seisin, and by a deed of bargain and sale of an"£ y 
the freehold without such enrolment as is required by 
the statute in that case provided b , though specifically 
inoperative, are nevertheless effectual revocations. 

So, before the statute taking away attornment, a 
grant of a reversion without attornment was a revo- 
cation of an antecedent will devising the same pro- 
perty (4). 

* 1 Roll. Abr. 615. Vin.Dev. (P) pi. 6. Went. Off. Ex. 22. 

3 Atk. 803. 


(4) Went. Off. Ex. 22. So where a tenant to the precipe is 
made towards suffering a recovery, and no other proceedings are. 
had, a previous will is nevertheless, revoked. Vid. Harmood v. 
Oglander, 6 Vea. jun. 199. 

R 2 
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Whether a deed intended to operate as an appoint- 
ment of uses/ but incapable of operating as a valid 
appointment, either from a deficiency of power in 
the party executing the deed; or a neglect of some 
ceremony made necessary to the efficacy of the ap- 
pointment by the person granting the power; can be 
operative as a revocation; seems to be left, by the 
case of Shove v. Pincke®, in a considerable degree 
of uncertainty. If we look to the judgment and cer- 
tificate 11 , it is plain that this point cannot be consi- 
dered as judicially decided by this case. Lord Ken- 
yon indeed observed, that even supposing the appoint- 
ment made in that case to be an inadequate convey- 
ance foe the purpose for which it was intended, still, 
if it demonstrated an intention to revoke the will, it 
amounted iq law to a revocation (5). He added, that 
if it were necessary to decide the point, he did not 
see why it might not operate as a grant of the rever- 
sion. But although the late Chief Justice seemed 
clearly to be of opinion, that a void appointment 
would have the effect of revoking a prior disposition 
by will of the same property, such effect was not, as 
far as appears by the report, at all adverted to by the 
other judges, and in the certificate mention was only 

® 5 T. R. 124. 4 5 T. R. 310. 


(5) Id the cases of feoffment without livery, and bargain and 
sale without enrolment, the instrument itself is complete, and 
there is no intrinsic defect in it, but something subsequent is want- 
ing to its specific operation. Between these cases therefore, and 
that of an appointment informally executed, or without authority, 
there is a difference; the informality in this latter case being in 
the instrument itself* 1 
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made of the operation of the . deed as a grant of the 
reversion, or as a covenant to stand seised to uses (6). 

The failure of the appointment in the case of Shove 
v. Pincke arose from the defect of a power to make 
it, the power originally reserved having been exer- 
cised without a fresh reservation (7), but there does 
not appear to be any sound distinction between such 
a case and one wherein the failure happens by reason 
of an omission of any ceremony, made necessary by 
the person creating the power, to its valid execution. 
Supposing the revocation to be produced by inference 
of intention, it is plain that the attempt, whether 
the failure arise from one cause or the other, affords 
an equal inference of intention (8). 

It has been long a settled point, that a grant made Of grant* 

, - . , . , . to persons 

to a person incapable of taking under it, may never- under dis- 

, , ° -i. m. . abilities. 

theless operate as a revocation of a will. Thus, where 
a man*, after having made his will in November, 1739, 
and thereby given all his real and personal estate to 
his brother, by a deed poll made in November, 1740, 
gave and granted to his wife all his substance which 

* 3 Atk. 72. Beard v. Beard. 


(6) See the observations made upon this case by Lord Alvanley, 
in the important case of the Earl of Ilchester, 7 Vez. jun. 374. 

(7) For this point see the leading case of Heli v. Bond, 1 Eq. 
Ca. Abr. 342. 

(8) The instrument endeavoured to be set up in Clymer v. Littler, 
3 Burr. 1244. had no definite legal character, or specific tendency, 
and was therefore insufficient to ground any inference of Intention, 
besides that it laboured under a suspicion of forgery. 
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he then had, or thereafter might have, it was decreed 
that the grant was void, because the law would not 
permit a man to make a grant or conveyance to his 
wife in his life-time ; neither would a court of equity 
suffer a wife to take the whole of a husband’s estate 
beneficially, in his life-time, for it could not be in the 
nature of a provision, when it comprehended all the 
husband was entitled to. Yet as being an act incon- 
sistent with and repugnant to the will, though not 
strictly legal, it amounted to a revocation. It pro- 
duced, therefore, an intestacy as to the legacies : and 
though the appointment of the brother as executor re- 
mained unrevoked, yet the revocation of the legacies 
given to him made him a trustee in equity for the next 
of kin. 

In the same manner a subsequent devise to a per- 
son incapable of taking under it is a revocation of a 
prior will ; as was determined in the case of Roper v. 
Radcliffe in the House of Lords, where lands were 
given, by the second will, to a papist. And the same 
effect has been adjudged to wills devising an estate to 
the poor of the parish*, and to a corporation 1 . 

But in these cases of invalid instruments it does 
not seem to be so correct a construction of their ope- 
ration, to ascrijje their revoking efficacy to the indi- 
pation they afford of an intention to revoke, as to the 
indication they afford of an intention to do that which 

* la dom. proc. 1 Bro. P. C. 450. 10 Mod. 233. 2 Abr. Eq. Ca. 
771. 

* French#’* case, cited in Montague’s case, Vin. tit. Der. (O) 
4. and to Mod. 94. 

* Via. tit. Dot. (O) 5. 
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toy 'a positive rule of law is an act of revocation (9). 
For unless the act if done soas to be effectual to its 
purpose would have, the effect of revoking, an inef- 
fectual attempt to do the act could not produce such 
a consequence ; and, as it will appear hereafter, this 
effect of these acts themselves, when executed com- 
pletely, cannot for the most part be satisfactorily ex- 
plained on the principle of intention. 


Section V. 

Acts procured to be done by Fraud or Compulsion. 

WHERE a deed is void as being covenously 
made, it seems clearly held to be incapable of ope- 
rating as a revocation, for it is a complete nullity'. 
And, in a court of equity, a deed obtained by fraud 
jo r by compulsion has* in a case before Lord Thur- 
low, been held equally inoperative against a sub- 
sisting will. His Lordship observed, that the reason 
against admitting such an instrument to haVe the ef- 
fect of a revocation was strong in that court, since 
when application is made by the proper party it will 
be ordered to be delivered up, and where a deed is 


(9) Lord Hardwicke expresses this opinion in the case of Ilick 
v. Mors, Ambl. 216. and Abney v . Miller, 9 Atk. 598. and again 
more pointedly in Sparrow v. Ilardcastle, of whig’, the reader will 
fiud an accurate note in 7 T. It. 4 16. where his Lordship says that 
u these imperfect conveyances are revocations, because they import 
an intention of altering the condition of the estate 
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ordered to be delivered up it is implicitly declared to 
be no deed (1). 

The case just cited of Hawes v. Wyatt was first de- 
cided by the late Lord Alvanley, when Master of the 
Rolls, in favour of the revoking effect of the deed; 
Und his decision, was reversed, upon appeal, by the late 
Lord Chancellor Thurlow. It appears, however, that 
Lord Alvanley, when, as Lord Chief Justice of the 
Common Pleas, he sat with the Chancellor in the case 
ex parte Ilchester 1 , remained of his original opinion*. 
He observed, that in that case the son, who was the 
testator, after the conveyance to his father, went 
abroacf; that during his life he never iutimated any 
intention to quarrel with it ; that the bill was filed to 
set it aside upon such an exertion of parental autho- 
rity, as, that that court would not permit an instru- 
ment so framed to stand ; his Lordship allowed that 
the deed could not operate against the heirs of the 
son; yet "he was of -opinion it would revoke the 
will, for the son thought it was actually revoked, and 
that therefore to permit it to stand would be against 
principle ; that though Lord Thurlow differed from 
him, he believed Ilick v. Mors* was not adverted to, 
but that there was the authority of Lord Hardwickc that 
such an instrument was sufficient to revoke a will.” 

It does not however, in the only report of the case 
of Hick v* Mors, distinctly appear that any fraudulent 

* 7 Vez. jun. 348. * Ibid. 374. • Ambl. 216. 


(1) See the case of Hawes o. Wyatt) 3 Bro. C. C. 166. It seems 
also to be held in this court that a deed executed by mistake is 
bo icTochtion of a will) rid. 6 Vez. jun. 216. and See post tit, 
* mistake ' 
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means were taken to induce the testator to execute 
the revoking instrument. The words of the reporter 
are, “ he was prevailed upon and to be sure the 
facts of the case induce a suspicion of improper in- 
fluence. No fraudulent arts or undue influence, how- 
ever, are stated to have been used, nor are any such 
distinctly alluded to by Lord Hardwicke, who refers 
the case to that class of cases above considered, where 
imperfect conveyances have been held to revoke an- 
tecedent wills. Stripped of any colouring of fraud, 
the case was simply this : A testator covenanted by in- 
denture to levy a fine, and in the deed specified the 
use of the future fine to be to H. for 1000 years, which 
fine was accordingly levied ; he afterwards made his 
will, properly attested, and devised the fee of the same 
premises to Ii. and in the year following executed a 
fresh covenant by indenture, reciting the first, de- 
claring a new and different use of the fine, viz. to H. 
in fee ; and whether by this the will was revoked was 
the question. But whether the second indenture of 
covenant was good as to the new use of the fine may 
be questioned, since if a precedent indenture be made 
to direct the uses of an assurance, and the assurance 
follows, the Touchstone says, that the conusor or re- 
coveree cannot by any act of his, subsequent to such 
assurance, change or avoid the prior use 4 . The se- 
cond indenture might, therefore, have been regarded 
as inoperative, and was probably attacked on that 
ground, for that seems to have been the View in 
which it presented itself to the court. 

It is, to be sure, somewhat difficult to apprehend 
how a deed which is void, as being fraudulently, sur- 


i Vid. Touchst. Ch. on Uses, Sect. 5. 
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rcptitiously, or coercively obtained, and so not moving 
from the will, or speaking the real sense of the party, 
should yet revoke a previous act deliberately and for- 
mally done. Where a part only of a deed is liable to 
the imputation of fraud, there may be good reason for 
holding the other uncorrupted part a revocation of a 
prior testamentary disposition, as far as it is incon- 
sistent with it. The understanding does certainly 
Struggle against giving to an act admitted to be in- 
valid against the person performing it, on account of 
the fraud or compulsion accompanying it, an opera- 
tion destructive of a prior act voluntarily and conside- 
rately performed. It is true however that, in giving 
his opinion in the case last mentioned. Lord ITardwicke 
observed, that it was not like the case of a conveyance 
by covin, which would make it not the testator’s deed 
at law; and which, his Lordship said, would be a 
nullity. There is, to be sure, a difference between 
the case of a deed void at law for covin to which ndn 
est factum may be pleaded, and that of a deed liable 
to be set aside by cancelling or directing a reconvey- 
ance, on account of the fraud or compulsion used in 
obtaining it. But it seems reasonable for a court of 
equity to act upon its own maxims, in analogy to the 
rules of law ; and if that which in that court is treated 
as deserving of being frustrated and rescinded, on ac- 
count of the turpitude of the intent and contrivance, 
were, nevertheless, to be considered as capable of the 
collateral effect of revoking a will, this, as it seems, 
would scarcely be reconcileable with the rule of 
equitas sequitur legem. 
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Section VI. 

• Subsequent Conveyances. 

THE general rule that where, after making a will, 
the testator executes any legal conveyance of the de- 
vised property, the will is revoked, has long been esta- 
blished. This rule seems to rest upon technical 
grounds, and in regarding its whole extent we shall 
find that the inference of intention to revoke by no 
means affords a satisfactory foundation for it. The 
true reason seems to be that which Lord Hardwicke 
gives in Sparrow v. Hardcastlc, " that the estate 
being gone by the conveyance, the will has lost the 
subject of its operation.” 

The alteration of the devised estate by the act of 
the devisor himself is a case of daily occurrence, and 
admits of some distinctions of great nicety. It will be 
proper to begin with some examples illustrative of the 
general rule. 

If a tenant in tail makes his will and devises his land, 
and then by bargain and sale enrolled makes a tenant 
to the praecipe, against whom a common recovery is 
suffered to the use of the testator in fee, this is ar re- 
vocation of the will*. And it was said by Lord Hard- 
wicke to have been holden that where a man, after 
making his will, thinking he had only an estate tail, 
suffered a recovery tb confirm the will, such act by the 

* Dister v. Dister, 3 Lev, 108. sea also to the same point, Map- 
wood v. Turner, 3 P. Wms. 163. Edit. Coze. 


A recovery 
by tenant 
in tail, af- 
ter making 
his will, to 
his own 
use in fee, 
is a revoca- 
tion. And 
this, though 
the party 
declares he 
does it to 
confirm his 
will. 



253 ' Revocation of Witte. Chap. II. 

testator was a revocation instead of a confirmation "of 
the will b . 

So also if a testator, after having made his will, levy 
a fine to such uses as he shall by deed or will appoint, 
and die without making any new will, the will made 
prior to the fine is thereby revoked e . 

a feoff- And if a tenant in fee simple devises his lands, and 

ment by a x 

tenant in before his death makes a feoffment of those lands to 

aftpr 

making hu another, to the use of himself and his heirs, though 

will, tohia . t . . . n 

own use in this to many purposes is no alteration of the estate, 
vocation, ’ for he is absolute owner as he was before, yet it is a 
So u an ef- revocation d . And where a tenant for life, remainder 
eovery/*' to trustees to support contingent remainders, remain- 
der to his first and other sons in tail, with reversion 
to himself in fee, made his will disposing of the rever- 
sion, and afterwards suffered a recovery and limited 
the use to himself in fee, this though an ineffectual re- 
covery, was nevertheless a revocation of the will (1). 

i 

Convoy- The apparent hardship of this rule has occasioned 

ance upon x x m 

a special some struggles to resist its application, where it has 

trust, or for . 4 _ _ _ , 

a particu- been most obviously opposed to the testator’s inten- 
pose.how tion. Thus it has been often contended that where 
™tion? v °" the alteration of the estate was only for an express 
particular and partial purpose, not affecting the sub- 

* Per Lord Hardwicke in Sparrow v. Hardcastle, 7 T. R. 416. 
note* 

* Doe and Dilnot and others v. Dilnot, 2 N. R. 401. 

4 1 Roll. Abr. 615. 


Ju 


(1) SWils. 6. Darley v. Darley, and see the remarks inade upon 
this case by the late Lord Loughborough In Brydges v. the JDidits 
of Chandos, 2 Vez. juo. 480. 
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stantial and beneficial interest given by the will, 
the will should not be affected by it. Upon this 
ground, in Sparrow v. Hardcastle, it was endeavoured 
to be maintained that the conveyance being designed 
for a particular purpose, viz. to create a trust for the 
benefit of a person named in it, subject to which the 
trust declared was to the grantor and his heirs, it was 
the same as if he had left it to result, and so much of 
the trust as remained in him would pass by the will ; 
but Lord Hardwicke rejected this reasoning, and de- 
clared his opinion to be, that if a man seised of a real 
estate devised it, and afterwards conveyed the legal 
estate, though only upon a special trust, yet as he 
granted the whole legal estate, it was a total revoca- 
tion of the will. 

Lord Lincoln’s case (2), which was decided by Lord 
Somers, is a strong authority to the same point ; and, 
as was observed in Sparrow v. Hardcastle, there could 
not be a more special case. Edward Earl of Lincoln 
had mortgaged the manor of S. to Wynn by a convey- 
ance in fee, and afterwards by will, in default of issue 
male of his own body, devised it to Sir Francis Clinton 
(who was to succeed to the title) for his life, with re- 
mainder to his first and other sons in tail, with remain- 
ders over. The Earl having afterwards taken a-, fancy 
to one Mrs. Calvert, and having some notion he might 
marry her, (though it was proved in the cause there 
never was any intention in the lady' or her relations, 
respecting such marriage, nor any treaty about it) 


(2) Show. P.C. 154. l'Eq. Ca. Abr.411. 2 Freeman, 202. and 
mid by Lord Hardwicke in Sparrow v. Hardcastle, rid. 7 T. R. 418. 
in Not. to be well reported in Fits Gibbon, 241. which was in 
general a book of no authority. 
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made a lease and release of the devised premises' to 
trustees, to the use of himself and his heirs-till the said 
intended marriage should take effect, then as to part 
in trust for Mrs. Calvert and her heirs, in lieu of dower, 
and as to the rest in trust that the trustees should sell 
it, to disencumber the part limited to Mrs. Calvert, 
and to pay the surplus of the monies to his executors 
and administrators. Nothing was afterwards done 
towards the marriage, and sometime after the will the 
Earl died without making any alteration of it, leaving 
his honours to descend to Sir Francis Clinton, who had 
but a small estate, if any, and who died soon after- 
wards. The plaintiff, the eldest son of Sir Francis, 
brought his bill to have a redemption of the mortgage 
and a conveyance of the estate. And the defendants, 
who were cousins and co-heirs of the testator, brought 
their cross bill to be allowed to redeem and to have 
the estate conveyed to them. 

The question was, whether the lease and release by 
the testator was a revocation ; and though it was plain 
he did not intend, in the event which happened, to 
revoke his will, and though by the release the estate 
was limited until the marriage (which it did not ap- 
pear was ever seriously either in his contemplation or 
in that of the lady) to continue in the testator just as 
before ; the will was nevertheless held to be revoked. 
It is to be observed that the conversion of this estate 
into an equitable interest by the mortgage in fee, was 
the circumstance which brought this case into the 
court of equity, and that there was nothing in it of 
peculiarity which varied the effect of it in the view of 
that court ; so that the doctrine of equitas sequitur 
legem was entirely applicable to it ; and as by the rule 
•f law, if this had been a legal estate the will would 
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have been revoked, there was no reason why a court 
of equity should proceed on a different rule in deter- 
mining the case. The decree was confirmed in the 
House of Lords by a majority of two lords only. 

The deeds executed in the above case were such as, wberethn 
had the estate been legal, would have passed the es- '(done to an 
tate out of the testator, and wherever that is the case, 'estate, 
the will is revoked at law (3). Upori the principle of the estate 
analogy, therefore, and of that uniformity in the rules p^itout' 
regarding property which is so important to be pre- ano- 

served, a court of equity was bound to follow the a’ re- 

authorities of the common law courts in the decision equity?”^ 
of the case just cited, whatever inconvenience to the 
parties, or repugnancy to common feelings, might be 
the consequence : and in this view, that is, in refer- 
ence to the consistency and generality of an artificial 
system of reasoning, there does not appear to be that 
absurdity in the case of Lord Lincoln which has been 
charged upon it by a great judge*. 

But by a case of great importance, which has lately if the el- 
been decided in K. B. r on a writ of error from the j^ed 
Common Pleas, whose judgment the superior court 
confirmed, the general rule may be considered as es- X’nm T * 

• Lord Mansfield, Doug. 722. 

* 7 T. R. 399. 1 Bos. and Pull. 57§. Goodtitle oa dem. Hol- 
ford and others v . Otway. 


(3) The uses of the intended settlement were certainly in con- 
sistent with the will ; but that made no part of the reason for hold-, 
ing the will to be revoked by the lease and release ; it was so held 
solely upon the ground that the devised estate was for a moment 
parted with and put out of the testator, notwithstanding the old 
fitate was taken back by the same conveyance. 
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tablished to the effect following : That where a person 
seised of an estate, devises it, and afterwards conveys 
away his whole' estate, though but for an instant, as 
merely to give a seisin to serve an use, and though he 
takes back the same estate to the same use as before, 
or such use is left to result to him so as to be de- 
scendible from him either in the paternal or maternal 
liqe as it was before, yet the conveyance operates as 
a total revocation of the will. And though the object 
of the conveyance be ever so partial or minute, and 
whether such object be certain or contingent, the 
same consequence of a total revocation flows from the 
mere act of parting with the estate. And from the 
authority of this case together with that of Lord Lin- 
coln above cited, the conclusion is, that whether such 
estate be legal or only equitable, the same mode of 
acting upon it by passing it out of the testator, or if 
that cannot be strictly said of an equitable interest, 
by doing that with respect to it, which, if it were a 
legal estate, would pass it out of him hut for a mo- 
ment, will produce the same consequence of a total 
revocation. 

In the case last referred to, A. being seised of cer- 
tain estates in fee simple, agreed by his marriage arti- 
cles to settle the same so as to secure his intended wife’s 
jointure, and the portions of younger children, and 
then upon his eldest son and his heirs male. He af- 
terwards devised the same estates, in case he should 
happen to die without leaving any issue of his body 
living at his decease, subject to any jointure be might 
make to trustees, for a term of 500 years, upon the 
trusts therein after declared, and subject thereto he 
devised all his real estate to B. The testator after- 
wards conveyed the same estates by lease and release 
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to releasees, to the use of himself and his heirs, till 
the marriage, and then to uses correspondent to the 
various purposes expressed in the marriage articles; 
and for default of issue, subject to a term for securing' 
his wife’s jointure, to himself in fee. The testafgr 
married accordingly, and died without issue. And 
whether his will was revoked by the settlement was 
the question. 

Those who argued against the revocation contended 
that the intention of the testator was evidently not to 
revoke the will, and that ns this intention appeared, 
without any resort to extrinsic evidence, from the in- 
struments themselves, the court was bound to give it 
effect. That though in point of form an estate did 
pass out of the testator to the releasees, yet that was 
but a momentary effect of the conveyance, for by the 
limitation of the use to himself, and his heirs, till the 
marriage, he was still in of his old use ; and the only 
operative part of the settlement was that which limited 
the uses according to the articles, in an event in which 
the will was to have no operation. That this was a 
very different case from a fboffment and refeoffment, 
where there was a complete alienation of the land, 
and an entire new estate was taken back by purchase. 
That the doctrine must have been originally founded 
upon an intent to revoke, cither expressed, or necessa- 
rily to be implied by law from the inconsistency of 
the two dispositions : but that in the case bgforc the 
court, the two instruments were not only not incon- 
sistent, but the one referred to and confirmed the 
other, and tl^ settlement was only made in pursu- 
ance of the articles. That in all the cases of total 
revocations implied ^om subsequent instruments, the 
devisor changed ttffirhole estate, or the dispositions 
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were inconsistent ; but that in the case under consi- 
deration there was no inconsistency, nor was the estate 
changed as to that part of it on which the will was to 
operate ; for the operation of the will was confined to 
the old fee-simple, which by the limitation in the set- 
tlement was returned back to the testator. There was 
it was said no new modelling of the estate, for the 
acts which took place subsequently to his will were in 
the testator’s contemplation at the time ; so that the 
question was broadly this, — whether where the inten- 
tion was manifestly against a revocation, the instru- 
mental mode of carrying the intention into effect 
should nevertheless produce the legal consequence of 
a revocation. 

But the Court decided, that as the testator parted 
with the estate, notwithstanding the old use resulted 
to him again, still the conveyance operated as a re- 
vocation of the will, because it drew out of the testa- 
tor the subject matter upon which the will was to 
operate. 

Such a series of well-considered cases have con- 
curred in establishing this particular doctrine on the 
subject of revocation by a subsequent conveyance, 
that the general rule, as laid down in the preceding 
pages, may now be considered as finally at rest (4). It 
seems a little extraordinary, indeed, that, when once 
it had been received in all the courts as a rule, that 
a conveyance by a testator of the devised lands to the 
use of himself, and his heirs for ever, was a total rc- 

— . « — — — 

(4) See Vawser v. Jeffrey, 16 Vez. Jun. 619. By Sir W. Grant,, 
the question is no longer open to controversy. - - 
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vocation of his will, it should afterwards be contended/ 
that a conveyance of the fee to particular uses, and 
for a partial purpose, was not a revocation beyond 
those uses, or the exigency of that partial purpose. 


The rule respecting the revocation of wills, does Of the ne- 

....... . .... , . ccwityfor 

not in this instance rest upon the intent to revoke, but the tots. 

tutor’s be* 

is best accounted for by considering that the testator ing seised 
must actually have the interest in him, which he at- making 
tempts to devise, at the time of making his will: wdcooti- 
and that as the will is inchoate at the time of making the'tuneaf 
it, and consummate by the death, it must have a po- h “ 
tential existence during the interval, and by conse- 
quence the interest on which it is to' operate must un- 
interruptedly continue, during the whole period, in 
the testator. 


Some great lawyers (5) have grounded the 
reason of the necessity which exists for the testator’s 
being seised of the lands at the time of his making 
his will, upon the words of the statutes 32 and 34 
Hen. 8. viz. “ that every person having lands, may 
devise them later authorites have with greater cor- 
rectness held, that this rule is older than the above- 
mentioned statutes of Henry the 8th : for according 
to all the precedents, the inefficacy of a will to pass 
lands, whereof the testator was not seised at the time 
of making and publishing it, applied as well to devi- 
ses by custom, as to wills authorized by the statutes 


(5) S$e the case of Brett v. ftigden, Plowd. 344. where Lord 
. Dyer grounds the reason of this rule upon the force of the wont 
< having,’ in the stat. ST II. 8. and see Butler and Baker’s case, 
S Rep. 31. and Strange, 37. 

s 2 
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of Henry the 8th. Thus in the great 'case of Bunker 
or Bunter v. Cooke f , Lord C. J. Holt observed that it 
appeared from the precedents, wherein it was uni- 
formly averred that the testator was seised in fee, and 
that being so seised he made his will, to be abso- 
lutely necessary that the devisor of lands should be 
seised in fee at the time of his making his wiU (6). 

lands ac- If therefore a testator devises all his lands, and 
purchase afterwards purchases other lands, and dies without 
Win, do not making a new will or republishing his former will, 
pass by it. a ft er purchased lands will not pass. Seijeant 

Loveless, in the case of Brett v. Rigden, supposed 
the effect to be different where the devise was of 
lands specifically mentioned and intended to be pur- 

1 Rep. temp. Holt, 246. 1 Salk, 237. Fitz Gibbon, 232* 


(6) Rastall, 274. where the devise was by force of the custom* 
And see the Writ ex gravi querela, in Fitzherbert, which sets out the 
custom ; and where it is described not as a general authority to devise 
terras et tenementa, but tenementa sua . So that, as the custom is 
there set forth if they are not sua at the time of the devise, they are 
out of the custom, and the will cannot be rendered effectual by it. But 
it is proper in this place to apprise the student of the present liberal 
sense of the courts in respect to the nature and extent of the interest of 
which a testator must be possessed to qualify him to devise his es« 
Contingent tafe. Modern decisions have extended the power of testamentary 
toryfnter-* disposition to contingent and executory interests, where the person 
visible dC ~ ** *° ^ke is certain, so that the same would be descendible if 
not devised. Roe v. Jones, 1 H. Bl. 30. aad 3 1>. T. R. 88. in 
which last case Lord Kenyoq said that the word having,’ in the 
statute, must be understood to mean 6 Juicing an interest ,* and his 
Lordship distinguished between such a contingent interest and a 
mere possibility, or a mere expectation or hope of succession, as that 
of an heir from his ancestor. And see Fearne’s Cent. Rem. 5th Ed. 
463, et ieq. 
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chased, because in such case the intent was manifest 
(7). But this position was in the above-mentioned 
case of Bunter v. Cook, denied to be law by the 
Chief Justice, who added that he had looked into the 
case quoted in the margin, and had found nothing in 
it to warrant the position. 

If a man devise land, and be afterwards dis- 
seised, and then die, the devise is void and can- SewaW*. 
not be made good ; because the disseisin has turned 
the estate to a right, which is only a chose in action 
(9), and cannot be devised away e ; therefore, says the 
book, it was held a good plea against the devise, that 

r Bro. Tit. Devise, pi. 15. cites 39 H. 6. 18. 


(7) In the casq of Nannock v. Horton, 7 Vez. Jun. 399. it 
seemed to be the opinion of the present Chancellor, that a specific 
devise of personal estate, which the testator was never possessed of, 
might operate as a direction to the executor to purchase. 

But where a real estate is contracted to be purchased, courts of 
Equity consider the estate as in the purchaser from the execution of 
the contract ; and therefore, as a consequence of this maxim, it will 
be presently shewn, that a will disposing of the estate, before the 
contract is performed by a conveyance, is effectual to pass the in- 
terest, and is not revoked by a subsequent conveyance either to the 
purchaser and his heirs, or to a trustee for the purchaser and hit 
heirs. So where personal estate is impressed with the character of 
real estate, by being agreed to be sold, and the money to be laid 
put in land to be settled, the person to take the ultimate reversion „ 
under such settlement, may devise it by his will, and the estate; 
though purchased qfler the will, will go in Equity according to such 
devise. See the case of the Attorney General o. Vigor, 8 Vez. Jun. 
256. 

(8) See the case of Goodright v. Forrester, 8 East, 552. The 
fine of a tenant for life displaces and divests the estate of the re- 
mainder man or reversioner, leaving in him only a right of entry, to 
be exercised either immediately for the forfeiture, or within .fire 

S 
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Jtfte devisor did not die seised of those lands ; but the 
book goes on further and makes a question., whether 
if a man be disseised, and then make his will devising 
his lands, and afterwards re-enter into the lands, it be 
a good plea to say that the testator had nothing in the 
lands at the time of the devise. His Lordship then 
gave it as his opinion that in such a case the re-entry 
diMewf"' (9) would purge the disseisin, and that the testator 
madeAe* wou ^ be, intents and purposes, by relation, in 
purged"** ^ rom the beginning (10). His Lordship also further 
and the ti- observed, that a will was a disposition from the time of 


years after the natural determination of the preceding estate. And 
the effect of the statute 4 Hen. 7. is only to save to all the re- 
mainder men, their respective rights of entry within five years after 
their respective titles successsively accrue, without being prejudiced, 
the one by the other’s laches. But such right of entry is not de- 
visable , though it may be released. Shep. Touchst. 325. Lit. Sect. 
347. Co. Litt. 48. b. 214. a. 266. a. Perk. Sect. 86. [edit. 1642.] 
And see per Lprd Eldon, 8 Vez. Jun. 282. Attorney General v . 
Vigor. 

That the fine dive ts the remainder, see Litt. Sect. 416. and 
Fowes v . Salisbury, Hard. 401 — 2. It is also clearly held that 
though the remainder man is at liberty to enter presently for the 
forfeiture, still he has a future right of eutry unaffected by that 
present right, which may be exercised within five years after the 
determination of the antecedent interest, by the death of the tenant 
for life. The Court thought in the case above cited, that such right 
of entry did not come within the description of the word interest in 
34 — 35 H. 8. c. 514. and that the remainder man could not be con- 
sidered as having an interest in the thing at the time of his devise ; 
for an executory interest was a very different thing from a right of 
entry for revesting a divested estate. 

(9) But if the testator had died oat of the possession it seems 
clear that the will could have had no effect upon it, and see 11 
Mod. 128. et 1 Bos. et Pull. 602. by Eyre C. J. 

(10) 38 Hen. 6. 27. and 19 Hen. 6. 17. Observe what is said 
of this doctrine by the present Chancellor in 8 Vez. Jun. 282. 
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making it, and he looked upon this to be Lord Coke’s ^ d r ^ es * 
opinion in Butler and Baker’s case (11). bya\*iu* 

prior to the 
disseisin. 

Thus too in Arthur v. Bokenham h , in the Common 
Pleas, Lord Chief Justice Trevor held that the making 
of a will is the foundation, and an instant incipient 
disposition, so that if the devisor have not the land (12) 

h Rep. Temp. Holt, 750. 


(11) To prove that a devise was a present disposition to take ef- What ope* 
feet in futuro Lord Halt instanced a case in Lord Bridgman’s time, ^Hias at 
wherein, there having been a devise to two persons, and their heirs, the time of 
and one of them dying in the testator’s life-time, it was held that maki,>6 
the survivor should take the whole. Perhaps this view of the opera- 
tion of a will of lands as an actual disposition to take effect and 
become executed upon the death of the devisor, was in some measure 
the reason of Lord Kenyon’s dictum in Doe v. Luxton, 6 T. R. 

293. that a person entitled to an estate, pur auter vie, under a grant 
to him, and the heirs of his body, with remainders over, may cut 
off the remainders, and make a complete disposition of the whole 
estate by his will alone. It appears in the case of Campbell v. 

Sandys, 1 Schoales and Lcfroy’s Rep. 294. that this opinion of Lord 
Kenyon was not agreeable to the sentiments of Lord Redesdale, 
who observed that he .could find no decision that at all warranted 
that opinion. His Lordship declared himself to think that on prin- 
ciple a will could not have that effect. But it is nevertheless to be 
observed that his Lordship appeared to ground his objection to the 
principle on a view of the nature and operation of a will a little 
different from that which was taken of it by Lord Holt, Lord 
Trevor, Lord Mansfield, and Lord Lou*ghborough, as appears , by 
the text. For Lord Redesdale does not seem so much to regard it 
as a disposition, or appointment of the lands in the nature of a 
conveyance to a particular devisee, as the mere designation of the 
special heir, against the right of the person to whom the property 
would otherwise devolve. 

(12) It has been observed in a former note, that it is not meant 
that the possession, or an executed interest in the land, should be 
in the testator, it is enough if he have a present interest, though 

l 
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at the time, it will not pass (13). , And the interest 
most continue in him till his death, or it cannot re- 
ceive its consummation. 

wtoUnds* case Harwood v. Goodright 1 , Lord Mans- 

•nd per- fleld adopts and further illustrates the same reason 

sonal es* * 

tate. 

1 Cowp. 90. S Burr. 1497. 


to commence in futuro, or to depend upon a contingency ; but a 
tare expectation as that of an heir, will not suffice, as was ob- 
served by Lord Holt, in the above cited case of Bunter v . Cooke. 
Of the re- (13) Lord Trevor took notice of the resemblance between wills 
between^ an< * canve y anccs to Hses, and observed, thrft no one could raise a 
Wills ^nd use iu land which he had not at the time of the conveyance; as, 
rK ^here a father covenanted to stand seised of land which he should 
afterwards purchase to the use of himself for life, and afterwards 
to the use of his youngest son and his heirs, and then purchased 
the land and died, and the question was, whether the eldest or the 
youngest son should take, it was resolved that no use could arise to 
the youngest son, as the father had not the land at the time of mak- 
ing the conveyance ; and his Lordship put the distinction well be- 
tween that case and where a man covenants that he will purchase 
land by guch a time, and then levy a fine thereof to such and such 
uses. When the land is purchased, and the fine levied, the uses 
arise upon the fine, and not on the deed, and the deed is only evi- " 
dence of his intention that such uses shall alUse, if no uses are de- 
clared at the time of levying the fine, for at that time he might 
declare other uses. 

A very material distinction as to the force of the residuary clause 
in respect of personal and real estate, results from this doctrintfof 
considering a will of land,^as to its immediate effect,^ a species of 
inchoate conveyance by way of appointment, viz. if a legacy of 
personalty lapses, ^he subject passes with the residue to the resi- 
duary legatee; but if a derise of real estate, which is always 
-specific, lapses, it goes to the heir, and not to the residuary de- 
visee, But if, at the time of the devise , the person intended is not 
In existence, the subject of the devise, if real property, will go to 
tto residuary dev.see. See Doe on dera. Stewart p. Sheffield, 
t$ Bast# 526# See 1 Vez# 481# 8 Vez. Jun. 25# 
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for the revocation of wills by n subsequent convey- 
ance of the property. “ Though as to personal 
estate/' said his Lordship, " the law of England lias 
adopted the rules of the Roman testament, yet a de- 
vise of lands in England is considered in a different 
light from a Roman will ; for a will in the civil law 
was an institution of the heir ; but a devise in Eng- 
land is an appointment of particular lands to a par- 
ticular devisee, and is considered as being in 4he 
nature of a conveyance by way of appointment ; 
upon which principle it is that no man can devise lands 
which he has not at the date of such conveyance. It 
does not turn upon the construction of the statute of 
IJenry 8th, which says, that f any person having lands, 
&c. may devise.’ For the same rule held before the 
statute where lands were devisable by custom. It is 
upon the same principle that there have been revo- 
cations determined contrary to the intent of the tes- 
tator, as where he has afterwards made a feoffment 
or the like, because that has been construed a new 
appointment. ” 


Which 
tarns upoa 
the distinc- 
tion be- 
tween the 
nature of 
a will ac- 
cording to 
the civil 
law, and the 
law of En- 
gland. 


These decisions, said the late Lord Chancellor 
Loughborough, result from fair, legal, that is, fair, 
systematical reasoning, and do not depend upon any 
captious nicety. The objections to them arise from 
considering the disposition, by testament, of land, in 
the same view as the Roman testament was consider- 
ed, or wills of personal estate, which is not a just 
manner of considering what the law of England per- 
mits to be a disposition of land by will. It is not an 
indefinite disposition of all a man may be possessed 
of at bis death, as is the case with bequests of personal 
property. A disposition of land by will is no more than 
an appointment of the person who shall take the speei* 




All devises 
of land are 
specific. 


After- pur- 
chased 
copyholds 
do not pass 
by the an- 
tecedent 
will. - 

Except 
where the 
will is re- 
published 
by a sur- 
render. 


Revocation of Wills. Chap. II. 

fic land at the death of the person making it. It is so 
far testamentary that it is fluctuating, ambulatory, 
and does not take effect till after the death ; but it is 
in the nature of a conveyance, as being an appoint- 
ment of the specific estate (14). And therefore that 
cobrse of determinations, which, wi(h some attempts 
to break in upon it, has been established, and fully 
established, by Bunker v. Cooke, and Arthur v. Bock- 
enffem, has been wisely determined ; and not deter- 
mined upon the literal construction of the statute of 
willte, but upon the nature of the instrument \ 

The rule is the same in respect to copyholds pur- 
chased by a testator after making his will ; they will 
not pass by the general words of the antecedent will, 
unless indeed, after they are so purchased, they are 
surrendered to the uses already declared by the last 
will and testament, as was done in Heylin v. Heylin 1 , 
where the will was held to be republished by the 
words of the surrender. But in Warde v. Warde”, 
where the testator Thomas Warde, by his will, re- 
citing that he was seised of a copyhold estate, (when 
the fact was not so,) devised all his real estate, &c. 
and afterwards purchased a copyhold estate, and sur- 
rendered it thus, viz. “ to such uses as I by my last 
will shall appoint the will was held not to operate 
upon this property. 

k Brydges v. Chandos, 2 Vez. Jun. 427. 

1 Cowp. 130. “ Ambl. 299. 


(14) Every gift of land, even a general residuary dbvise is: spe- 
cific.- See 7 Vez. 147. Ibid; 399. because a man can devise only 
what he has at the time of devising. See the case of Hills. Cock, 
1 Ves. and Beamcs, 175. 
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Still, however, if a testator is possessed of the pro- 
perty at the time of making his will, the surrender 
will be operative if made after the will. And in* such 
a case, even if the surrender made after the will, be 
to such uses as the surrenderor shall by his last wiH 
appoint, the copyhold will nevertheless pass by the 
antecedent will," if the words of such will be general 
enough to comprehend it. So the law stands with ' 
regard to the cases wherein - the surrender is made 
after the making of the will. 

It is clearly established that, in all cases, a surren- 
der to the use of a will, to be availing, must be made 
while the person so surrendering has the legal pro- 
perty. Thus, if the surrenderee of a copyhold, be- 
fore his admittance, surrenders to the use of his will, 
and is afterwards admitted, such surrender is of no 
effect, and cannot be made good by a subsequent ad- 
mittance. And it matters not whether the will were 
before or after admittance (15). 

If a man, after making his will, surrender his copy- 
hold not to the use of his will but to new and other 
uses, his will is revoked, although he die before any 
admittance in pursuance of such surrender ; and it 
has been held that even a covenant to surrender will 

• 1 T. R. 435. Spring and Titcher v. Biles. N. 

(15) Doe dem.Tofield v. Tofield, 11 East. 246. But is favor of 
a surrenderee under a valid surrender the admittance has relation to 
the surrender, so as to make -the estate pass in the same course of 
decent ; and so as to give the same right of dower ■ and custom, 
which would have attached had the admittance followed immediately 
upon the surrender : because these are acts of law which are helped 
by relation : but relation, and other fictions of law, will not make 
good the acts of parties otherwise invalid. 3 Rep. 29. a. 



£8$ Revocation of Wills. Chap. II. 

produce Che same effect*. But if after having 
surrendered to the use of his will, a copyholder in 
fee surrenders to ne'w and particular uses, with rever- 
sion to himself in fee, it has been held that he may 
devise the reversion, without any fresh surrender to 
the use of his will*. 


Section VII. 

Of subsequent dealings with the Estate in Equity. 

It has already been shewn that equity preserves an 
analogy in respect to the effect given to a testator’s 
acts, as operating to revoke his will, and that there- 
fore any disposition or disturbance of the estate, 
which at law would have produced a revocation, will 
befoliowed by the same consequence where the subject 
having* 1 * * * * * * * * 8 equitable. Butif, after a will disposingof an equitable 
an equita- estate, the testator takes a convcvance to himself and 

ble estate " 

makes his his heirs, of the legal estate, this is no revocation of the 
terwards will(l). For nothing here passes out of the testator, 
convey- and what he has subsequently acquired is, at least iq 
legal estate consideration of equity, nothing new, in as much as 
and his in the view of a court of equity, he had the complete 

heire.it is J 

«o revoca- _ 

tioa. * Vawser v. Jeffrey) 16 Vez. Jun. 519# 

9 Thrustout d. Gower, v. Cunningham, 2 Blackst. 1046# 


(1) By Lord Hardwicke, in Parsons v. Freeman, 3Atk. 741. 

tnd by Lord Loughborough in Brydges c. Chandos, 2 Vez. Jun, 

429. and see the case cited by Lord Loughborough from Roll. 

Abr. 616. pi. 3. Cestui que use before the statute of uses, dew 

vises; afterwards the feoffees make a feoffment of the land to 

the use of the devisor ; and after the statute the devisor dies, the 

land shall pass by the devise. And see Watts Fullarton, 

Dough 091. 
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estate before, and therefore that judicature does not 
regard the property as at all altered. 


But if this case he reversed, and the facts he sup- 
posed to be, that a man seised of a legal estate makes 
his will, and then conveys the estate to another in 
trust for himself, and his heirs, the will is clearly re- 
voked in law, because the subject of the devise is 
parted with, and the estate which is subsequently ac- 
quired in equity, is a totally new estate, and therefore 
not included in the wiil\ 


But if, hav- 
ing the le- 
gal estate, 
he devises 
it, and then 
passes it to 
trustees for 
himself and 
his heirs, 
tHe devise 
is revoked. 


In Parsons v. Freeman b , it was agreed by the mar- 
riage articles, that the wife’s lands, of which she was estate u 
seised in tail, should be conveyed to the intended hus- after a will 

made, any 

band in fee ; they married ; the husband made his will, new use b 
and devised these lands : and afterwards the husband npon^the 
and wife suffered a recovery of the same lands to such yoked. 
uses, and for such estates, as they should jointly ap- 
point and, in default of appointment, to the use of 
the husband and his heirs. She died without appoint- 
ing, and it was decided by Lord Hardwicke, that the 
will was revoked ; his Lordship at the same time ad- 
mitting, that, if the husband had only taken the legal 
estate by the recovery, to execute it into the equit- 
able estate, it Would have been no revocation ; but in 
the case as it stood, new uses were created, and though 
no appointment was made, yet, the fee was by the re- 
covery taken differently qualified*. 

So where a man having hound himself by ar- 
ticles, makes his will, devising so much as the 
articles were not intended to operate upon, and 

* Ibid. * ,3 Atk. 74 1. 

.* Et rid. Tickner ». Tickner, titad 3 Atk. 741. 1 Wils. 308. 
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then conveys his legal estate upon trusts, by 
way of settlement in execution of the articles. 
Upon the principle of the decision in the decisive 
case of Goodtitle v. Otway, above cited, such a con- 
veyance in trust as, last-mentioned, would be a com- 
plete revocation of the will. The case of Williams 
v. Qwen d , which was decided at the. Rolls in 1795, a 
few years before Goodtitle v. Holford, certainly pro- 
ceeded upon a contrary doctrine: but that case has 
been considered as open to great doubt, since the de- 
cision of the case of Goodtitle v. Holford. 

comments The case of Williams v. Owen was shortly this : 

on the J 

cases of a man being seised in fee, by articles prior to mar- 

Williamsr. ° , . 1 

Owen, and nage, covenanted to convey his estate to trustees, to 

Duchess of the use of himself for life, remainder in trust to se- 

Chandoa. cure an annuity to his wife in bar of dower ; remain- 
der to trustees for a term to raise portions ; remain- 
der to the sons and daughters successively in tail ; re- 
mainder to his own right heirs. He afterwards made 
his will, and devised the reversion in fee in the event 
of his dying, without issue ; and afterwards and be- 
fore marriage, executed a settlement in pursuance of 
the articles, by which he conveyed* the estates to trus- 
tees, and their heirs, -to the uses and upon the trusts 
of the articles. It was bolden that this settlement 
did not revoke the will, being nothing more than a 
mere legal execution of the articles. 

The Master of the Rolls compared this case, in 
principle, to that wherein a testator, having devised 
an equitable estate, takes a conveyance of the legal 
estate from his trustee, to himself and bis heirs, or to 


• 2 VeS. Jun. 595. 
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the uses of the will. He admitted that after the ar- 
ticles the devisor remained seised of the legal estate, 
and passed it out of himself by the conveyance ; but 
he said that by the articles he had reduced himself to 
a remainder man in fee in equity ; that having this 
ultimate trust in fee he devised it, and then the sub- 
sequent act with respect to this fee was no more than 
clothing it with the legal estate. The objection to 
this reasoning, however is, that it is not strictly ac- 
cording to the fact, but seems more like misappre- 
hension than could be expected from so accurate a 
Judge, for there seems to be no propriety in consi- 
dering the testator as having converted himself by the 
articles into an equitable remainder man. He clearly 
retained the whole fee simple in law, and the ulti- 
mate reversion, being a part of such fee, was com- 
prised in the will, and afterwards conveyed out of the 
devisor, which brings the case clearly within the 
range of the doctrine above discussed. 

In alluding to the case of Brydges v. the Duchess 
of Chandos, his Honour observed, that it was impos- 
sible not to see that the judgment in that case which 
gave to the settlement the operation of a revocation 
was founded upon the variation of the settlement from 
the articles, and he took it to have been clearly the 
Chancellor’s opinion, that if the settlement had fully 
followed the articles in the case before him, there 
would have been no revocation. 

It is evident, however, that if that was the inclina- 
tion of the Chancellor’s mind, he was furnishing rea- 
sons and authorities against his own opinion, by the 
long preface to his very learned and able decree in 
that cause, wherein he has elaborately expounded the 
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doctrine of virtual revocations by the alienation of 
the subject of the devise upon the principle and na- 
ture of wills, which indispensably require a continu- 
ation of the same interest from the making of the will 
to the time of the testator’s death. 

The facts of the case of Brydges.®. the Duchess 
of Chandos *, were shortly these : the Duke of Chan- 
dos, on the 20th of June, 1777, by articles previous 
to his marriage, covenanted that he would, within six 
months after his marriage, convey lands in such man- 
ner that he should be seised in fee, and his wife enti- 
tled to dower if she survived him ; and also that he 
would, within 12 months after the marriage, settle 
' the said estates subject to the dower of the Duchess 
to the use of himself for life, to trustees to preserve 
contingent remainders, remainder after the deaths of 
the Duke and Duchess to trustees for a term, to raise 
portions for younger children ; remainder to the first 
and other sons of the marriage in tail male ; remain- 
der to his own right heirs. The Duke also cove- 
nanted, that, in case the dower should not be equi- 
valent to 20001. per annum, his representatives should 
make good the deficiency. The marriage took effect., 
and oh the 9th of January, 1780, the Duke by his 
will, after confirming the articles, devised all the real 
estates which he had by the articles agreed to settle, 
in case he should die without issue male, or in case 
of feilure of issue male in his wife’s life-time, to his 
wife for life ; remainder to his daughters as tenants 
in common in tail, with further limitations. The 
Duke afterwards executed a settlement, by which, re- 
citing the marriage articles, he conveyed the fee to 


• 2 Vet. Jun. 417. 
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releasees, to the use of himself for life, remainder to 
trustees to preserve contingent remainders, remains 
der to other trustees for a term, to raise 20002. pec 
annum, for the Duchess, for her jointure, and in bar. 
of dower, remainder to the first and other sons of 
the marriage in tail male, remainder to the Duke and 
his heirs. 

♦ 

Upon a view of this case, as above shortly stated, 
there is an obvious variation in the settlement from 
the terms both of the articles and the will, and this 
variation of the interests was much dwelt upon by 
the Court, to meet the argument of the settlement’s 
being attracted to the articles, so as, by the fiction of 
relation, to date back, in contemplation of equity, 
from a time anterior to the will. But from the whole 
course of reasoning and illustration adopted by the 
Lord Chancellor, and particularly from what he says 
in making the application of his general propositions 
to the facts of the. case, viz. that "he should be apt 
to say that this was a conveyance of the whole fee ; 
that the object required it ; that it was a disposition 
that would revoke the will at law ; and that that 
Court ought not to determine differently from the 
rule of law as he had before stated it,” it manifestly 
appears what would have been his opinion upon the . 
case if there had not been in it the other ingredient 
of a substantial variance between the will and . the 
settlement 

There 'seems, therefore, to have been good ground 
for the concession of the counsel in the case of Cave 
v. Holford, in Chancery*; that it is impossible to r#» 

* 3 Vez. Juu. 684. 
x 
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concile Williams v. Owen with Brydges v, the 
Duchess of Chandos. The difference, indeed, be-' 
tween a case circumstanced like that of Williams 
v. Owen (2), and that which the propriety of the 
decree, according to the professed principle of it, 
required it to resemble, may be expressed by the 
contrary propositions of parting with the estate and 
bringing home the estate. 

In Watts and others v. Fullarton f , the testator hav- 
ing previously articled to purchase an estate, became 
hi equity the owner of the estate, from the time of 
the articles, and having afterwards settled the pur- 
chased property by his will, his subsequently taking 
a conveyance of the estate to a trustee for himself 
and his heirs, was on solid equitable grounds held to 

be no revocation ; and the trustee would, of course, 

% 

be seised of the legal estate upon trusts correspond- 
ing to the directions of the will. 

Lord Bathurst, who decided that case, Was said by 
Lord Mansfield to haye relied much on the general 
proposition laid down by Lord Hardwicke, in Parsons 
v. Freeman 1 , that rr where a man has an equitable 

'Stated Doug. 691. 2 Vez. Jun. 602. 

• 3 Atk. 741. 749. 


(2) The opinion of the Master of the Rolls, in Williams v . Owen, 
supposes the articles, and the marriage which followed, to hate 
turned all the estates into equitable estates, so that when the con- 
veyance was afterwards made of the legal estate, it was no more 
than clothing the equitable fee, which had been devised, with the 
legal estate. 

See the reasoning of the Master of the Rolls, in Harmood v. 
Oglander, 6 Vez. Jun. 218. iu explanation of the principle of his 
opinion in Williams v. Owen. 
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interest -in fee in an estate, and devises it, and after- 
wards directs a conveyance of the legal estate to the 
same uses, this is no revocation.” It is evident, how- 
ever, that this case of Watts v. Fullarton, exceeded . 
the bounds of Lord Hardwicke’s proposition, which 
supposed the legal estate to be afterwards conveyed 
upon thesn/rte trusts as directed by the will ; and. which 
would be the case of a simple change of the trustee ; 
whereas, in the case last mentioned, the will had 
settled the estate in a strict form, and the subsequent 
conveyance from the vendor was for the benefit of 
the purchaser and his heirs. 

The act which succeeded the will in the case of 
Walts v. Fullarton, was in effect nothing more than 
a completion of the contract ; and upon the strength 
of what has been laid down by Lord Hardwicke, in 
Parsons v. Freeman h , and confirmed by later autho- 
rities, we are warranted in concluding, that if the 
testator in this case of Watts v. Fullarton, had taken 
the conveyance to himself and his heirs, instead of 
taking it to a trustee for himself and bis heirs, such 
conveyance would have been no revocation in equity, 
and the effect thereof would have been to have 
made the heir a trustee for the persons taking under 
the will. 

That the change of trustees i's no revocation of a . 
will was held also in the case of Bark v. Zouch *, 
where A. having made his will, and devised that his 
feoffees in trust should make adease to C. and D. for 
80 years, at a certain rent, payable to bis executors, 
afterwards procured them to join with him in making 
a feoffment of the devised hereditaments to new 

‘ 1 Ch. Rep. 23. 

T % 


* 3 Atk. 741. 
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trustees and their heirs, to the use of himself, until 
he limited new uses thereof, which he never did. 
It was held that the feoffment was no revocation of 
his wifl. And again, in the case of Doe, lessee of 
Sir* William Gibbons v. Pott k , where a mortgagor 
devised the mortgaged lands, and afterwards paid off 
the mortgage, and caused a conveyance to he made 
by the mortgagee of the legal estate to a trustee, in 
trust for himself and his heirs, such a transfer of the 
legal estate was held not to operate as a revocation 
of the will. 

But between the two last-mentioned cases there is 
this observable difference, that in Bark v. Zouch, the 
owner of the equitable estate, after devising it , joined 
in the conveyance from the old to the new trustee; 
whereas in Doe v. Pott, it does not appear from the 
report of the case that the mortgagor was a convey- 
ing party in the instrument, whereby the legal estate 
was transferred to the new trustee. It is probable 
he was not, having already, and before his will, con- 
veyed his equity of redemption to the trustees of his 
marriage settlement. It seems, however, that the 
decision of Bark v. Zouch is agreeable to sound equi- 
table principles ; for the reason for a will’s not being 
revoked by a mere change of trustees, viz. because 
no estate in equity passes out of, or is acted upon 
by, the testator, seems equally to hold where the 
owner of the equitable estate joins with the old 
trustee in conveying to the new, since tach act is as 
inoperative in equity as at law, except for the pur* 
pose of being directory of the intended transfer. 

v * Doug, . 710. and rid. pm Laid Eldon, 11 Vos. JttU. 154. 
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In a case where the first of two wills devised land 
to trustees upon certain trusts, and the second de- 
vised the same lands, together with another piece of 
land, to the old trustees, with others, but uptin the 
same trusts, the second will . was held to be no revo- 
cation of the first 1 , and as it should seem, upon the 
clearest equitable grounds. For in such a case the 
estate devised by the first will did not pass out of the 
testator till his death, and there was no inconsistency 
in the devises. The peculiar facts of that case made 
it important to decide whether the first will was re- 
voked ; for though the second will included all the 
purposes of the first, yet the statute of mortmain 
hpving passed between the making of the two wills, 
unless the estate could pass by the first it could not 
pass at all, as being for a charitable . object. It is 
true, the second will devised the legal estate tQ 
three new trustees, in addition to the old, but still in 
respect to the two former trustees, and in respect to 
the trusts themselves, there was no disagreement; 
and we may remember that the rule with its three 
branches is this — that a subsequent devise, to re- • 
voke a subsisting devise of land, must be inconsistent 
with such former devise ; that the apparent incon- 
sistency must be irreconcileable ; and that the first 
of two wills is, upon the ground of inconsistency, re- 
voked only to the extent of the inconsistency. 

Equity holds a very steady course in respect to Reroca- 
these revocations of wills by subsequent alienations, equity by 

Articles to 

applying, the rule of law to those interests which wiiforva- 
are looked upon as the estate itself in equitable con- 
sideration, and to equitable purposes, in such man- 
ner as to keep the decisions of law and equity, in 

\ 1 Vez. 178. 186. Willett v. Saudfoid. 

2 
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this respect, the same in principle. Thus, it being 
the maxim of equity to treat an estate which has 
been articled to be conveyed by the owner to a pur- 
chaser for valuable consideration, from the moment 
the articles are executed, as vested in the purchaser, 
and therefore as capable of passing by his will, if 
properly executed ”, and the subsequent conveyance 
of the legal interest as having no effect upon the 
will,, being only the medium of carrying the estate 
home ; in pursuance of the same maxim, that Court 
considers a devise of land to be revoked by subse- 
quent articles to convey or settle the devised premises 
for valuable consideration ; for, if the estate, after the 
articles arc executed, is to be regarded, as vested in 
the purchaser, it ought to be regarded as passing by 
the same act out of the vendor or settler, and therefore 
by a plain consequence of this rule of equity, a tes- 
tator by a subsequent covenant for valuable conside- 
ration to sell or settle the devised estate, must be held 
to have revoked such prior testamentary disposition. 

Thus, where* a testator devised to his wife six 

* 

houses in bar of dower, and the rest of his real estate 
to his two daughters and their heirs, in moieties, and 
afterwards in consideration of the marriage of his 
eldest daughter, by marriage articles covenanted to 
settle one moiety of his real estate to the use of him- 
self for life, remainder to the husband and wife 
for their lives, remainder to the younger children of 
the marriage in tail general, remainder to the hus- 
band in fee; Lord Chancellor King held that al- 

■Sre the case of Broome o. Monck, 10 Vez.jun. 004. that an equi- 
table title acquired after a general derise passes by republioation. 

* Sir Barnham Rider v. Sir Charles Wager, et al. 2 P. Wins, 
028. 
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though it was but a covenant, and therefore at law 
no revocation of the will, yet that the same being 
for valuable consideration, was in equity tantamount 
to a conveyance, and consequently a revocation of the 
will, as to the six houses devised to the wife. So that 
the husband was entitled to one clear moiety of the 
rents of the real estate, from the death of the testa- 
tor. The same doctrine was again laid down by the 
same Chancellor in a subsequent case 0 , and has since 
been confirmed by the learned Lord who at present 
holds that high station p , as well as by the eminent 
person who at present presides at the Rolls *. 


Section VIII. 

The Doctrine of Relation. 

SOMETHING has already been said on the doc- 
trine of relation, as it applies to this subject. It 
seems to call for a particular notice, as there is some 
apparent confusion in the cases upon wills which have 
turned, upon it — a confusion which seems in some 
measure to have arisen from a neglect to advert to the 
different notions conveyed by the word, e relation’ in 
our law (1). 

• 2 P. Wins. 624. Cotter v. Layer. 

' 5 Vez. Juu. 654. 0 Vawser v. Jeffrey, 16 Vcz. Jan. 519. 


(1) It vould be too much to undertake to introduce in this place 
a general explanation of the law on the subject ; for being of great 
difficulty in itself it is rendered more so by the want of an uniform 
.principle in the decisions upon it. ,A short view of it, however, as 
far as h is connected with tlie revocation of wills, is called for by 
the present enquiry. 


3 



Chap. II. 



Revocation of Wills. 


■ piffertaee | n the case of the disseisin * before adverted to. the 

as to the 3 

rffectof relation is of a very forcible kind. By his re-entry 

disseisin J J J 

and subse- the disseisee is circumstanced exactly as if he had never 

quent en- m J 

try, where been disseised, for the new possession unites so im- 

thedissei- * 

*in^is be mediately with the former possession as to destroy the 

wheieit ia tortious estate, as well as all the legal effects of the 

after (ne . . 

win. tortious act. But it may, perhaps, be reasonably 

doubted, (2) upon the strong words of statute of wills, 
and the established maxim of the law, which make 
the actual having either the estate itself, or an interest 
amounting to a jus in re, essential to the operation 
of a devise of land, whether, if after disseisin a devise 
be made of the land by the disseisee, and afterwards 
an* entry be made by him, the relation be such as to 
make the will operate to carry the land. For it has 
been said that relation shall never operate to make an 
act good which was void for defect of power (3). In 


• Vid. supra, Sect. 6. 


(2) This same distinction I have since found adverted to by the 
present Lord Chancellor, in the case of the Attorney General r. 
Vigor, 8 Voz. jun. 282. 

(3) See Vent. 304. and see also 3 Rep. 29. Butler and Baker’s 
case, that relation will, in many cases, . help acts in law, but 
will never help acts of the parties, that is to say, make void acts 
of the parties good : and therefore if a man enfeoff an infant or 
femme covert, and then devise the land, and afterwards the infant or 
the husband dissent, such dissent without question, shall have rela- 
tion between the parties ab initio, to this intent that the infant or hus- 
band shall not be charged in damages, or receive any prejudice, 
but shall never make a void grant, gift, or devise, good by relation. 
But the attentive reader will perceive that there is a relation of a 
stricter kind, (and which can hardly be called a mere fiction of 
law,) which may have the effect of giving validity and efficacy to 
an intermediate act, incapable, at the time of its being performed, 
of any present operation. 
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the case which was in the contemplation of Lord Holt, 
the devisor had the estate* when he devised ; the dis- 
seisin only broke the continuance of the ownership ; 
but in the case last supposed, the devisor would have 
had no estate, but a right of entry only when he made 
the devise. 

In the foregoing case of disseisin the law seems 
to help and favour the relation on account of the 
intervening title's being tortious. For as this spe- 
cies of relation is a fiction, and all fictions of law are go- 
verned by the equity of the law (4), the odiousness of 


( 4 ) la the case of the Attorney General r. Vigor, 8 Vez. jun.. 
279. the reader will find an attempt made to reason by analogy 
from this case of disseisin and entry by the disseisee after will, to 
a case where after his will the testator exchanged the devised lands 
for others, and an eviction happened after the testator’s death, so as 
to raise a title to recover back the exchanged property. Those 
who argued against the revocation contended, that as the attempted 
exchange had completely failed, the whole transaction was avoided, 
and the old estate was remitted, precisely as if it had never been 
out of the devisor : that there was an implied condition, upon the pre- 
sumed title of the land, that if cither party was evicted, there was 
a total end of the exchange, and the other party might enter : that 
it must be considered as only a parting with the possession without 
transferring any title, and that as the old estate continued in the 
devisor, the devise was no more revoked than it would have been 
by the grant of a lease. But Lord Eldon, after admitting the per- 
fect propriety of Lord Holt’s opinion, as to the effect of the re-entry 
after disseisin by the disseisee in his life-time, adverted to a striking 
difference between the cases of dissc^in and exchange, viz. that the 
disseisin was not the act of the party but a wrong and violence 
done to him : neither did it escape his Lordship that even in the 
case of the disseisin, if the disseisee neglected to enter, his mert 
right to enter would not pass by the will, and that the case put by 
Lord Holt supposed the entry to be actually made ; whereas in the 
case before him, as it stood upon the facts, the eviction did not 
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the wrong (5), induces such favour to the relation of 
the recovered right, that the intermediate act is wholly 
obliterated and out of the remembrance .of the law. 

ftetofare- Whether a re-entry for a condition broken by an 
conation " a ^' enee J or performed by an alienor, restores the old 
broken, estate so as to remove all consequences of the aliena- 
tion, seems open to doubt. It does not stand quite 
upon the grounds of the case, just above put, of the 
disseisin, there being* no wrongful act to aid the con- 
struction of relation. In the first volume of Roll’s 
whether if Abridgment* it is said, that if a man devise and then 

ai testator # ° 

aliens upon alien upon condition, and afterwards perform the con- 
artermak- dition, and enter and die, it seems the devise is rc- 
and^then' 1 ' voked ; though i n a case mentioned in the reports * of the 
tkecondu same Judge, it is said, arguendo and without contra- 
hewin diction, that entry for a condition broken makes a, man 
i> revoked? ^ relation in as of his first estate, just as if the pos- 
session had never been out of him. And whether the 
entry be for a condition broken, or on a condition per- 
formed, the principle must be the same. AH agree 
that after entry, upon condition performed or broken, 
the party is in as of his old estate/ but the doubt is 
whether it be not too strong to say that he is in as if 
the estate had never been out of him.. 

This effect can only be given to the entry by sup- 
* 617 PI. 3. 

* Nicholas v. Simmonds, 2 Roll. Rep. 469. 


happen till after the death of the party, so that the lands conveyed 
in exchange continued through the life of the party, and at the time 
the -will became operative, under the effect of that conveyance. 

(5) Relation will not defeat collateral acts which aye lawful] es- 
pecially if they concern strangers, 13 Rep. 21. 
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posing it to work by the same forcible sort of relation 
which has been observed to take place in the case of 
the disseisin. And indeed it would seem to follow as 
of course, that if the entry could operate as a con- 
tinuance as well as a restoration of the title, the will 
of the party would be made good by such entry. But 
it appears to be very questionable whether such a case 
of reunion of title is strictly a case of relation at all. 

If any forfeiture is incurred or privilege lost by the 
alienation, such forfeiture or loss of privilege con-, - 
tinues, notwithstanding the alienor’s subsequent entry 
for breach of condition. Thus if a tenant for life 
makes a feoffment and re-enters for a breach, he shall 
be tenant for life again, but still subject to the for- 
feiture. So if tenant by homage auncestrel had made 
a feoffment on condition, the uninterrupted continu- 
ance of the privity in the blood of the tenant was 
dissolved by the alienation, and after a re-entry for a 
breach, the tenant would not have holden by homage 
auncestrel again. For the same reason also if a lord 
of a manor maizes a common law conveyance of an 
escheated copyhold (which is an enfranchisement) upon 
condition, and re-enters for breach of the condition, 
no relation takes place to save the privilege, but the 
continuance of the custom is broken, and the estate 
returns without the right of re-granting it as copy- 
hold 4 . These cases shew that though the re-entry for 
a condition broken restores the estate, it restores the 
estate affected and modified by-the act of alienation ; 
and that the law takes notice that it has been once out 
of the party ; so that the weight of reasoning and 
analogy seems to be on the side of the above cited 


* Co. Litt. Estates qpon Condition. 
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dictum from Roll’s Abridgment ; since the inference 
from these examples is, that the return or restoration 
of the old estate upon an act of alienation does not 
imply an unbroken continuance of title. From the 
same reasoning we may deduce a confirmation of the 
propriety of the decision in the case of Goodtitle v. 
Otway. For if we hold to the cases which say, that 
if a man makes a feoffment in fee to a stranger to the 
use of himself in fee, there though the old estate is 
said to return, yet it is not the identical estate, since 
jt comes back first in the shape of the use, and then 
the statute carries the legal estate to the use which is 
in a manner a new purchase” ; then the cases upon 
re-entry for breach of condition are much stronger, 
to shew the legal consequences of the estate’s being 
once out of the party, for in such cases the identical 
estate does certainly return. At the same time it must 
be confessed, that if we adopt the opinion that in the 
case of a feoffment to the use of the feoffor and his 
heirs, the old use was never drawn out of the party ; 
the above cases upon re-entry upon condition per- 
formed or broken, seem to be somewhat weaker than 
the doctrine which maintains a will to be revoked by 
an act which never disturbed the real interest of the 
devisor, but left that use (which before the statute of 
uses was the proper equitable subject of devise) still 
remaining unchanged in the party conveying. 

Of relation I come now to speak of that stricter sort of relation 

in its strict , . , _ . , 

sense. before alluded to, and which, in its true notion, is that 
principle by which an act of law is made to date back, 
in legal consideration, to the time of some precedent 
act, so as, to be regarded as the completion of that of 
which such first act was the proper beginning, and 

• 1 Roll. Abr. 615, 616. 
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forming in conjunction with it one integral and con- 
summate transaction of law. Thus it has been pro- 
perly said, that where f the commencement, progres- 
sion, and consummation of a thing are necessary to 
go together, all of them are to be respected. But 
the thing is to be considered as receiving its perfection 
from the first. So where divers acts concurrent go to 
constitute a conveyance estate or other thing, the ori- 
ginal act shall be preferred, and to this tli^other acts 
shall have relation, as was said by Berkley and Jones, 
justices in the case of Harper v. the Bailiffs of Derby*. 
But Lord Hobart has explained this sort of relation 
with most strength in the case of Needier v. the Bishop 
of Winchester h , on the question as to the relation of 
the enrolment of a deed to the king, where that pro- 
found Judge observed, “ that there are certain rela- 
tions which cannot properly be called fictions of law, 
but are real acts, compounded of some simples, which 
make not a complete or entire act till they come to- 
gether, and then they make one perfect act working 
by their nature ab initio, even as others do that are 
in their nature single ; but those things are properly 
fictions of law, that have no real essence in their own 
body, but are so acknowledged and accepted in taw 
for some special purpose.*’ Of this sort of com- 
pounded act the case of a grant to the king, not per- 
fected by enrolment, but which when the enrolment 
takes place has its effect not from or by the enrolment, 
but from and by the first act, is said by Lord Hobart 
to be an example 1 ,* of which kind also is a feoffment 
within view and a subsequent entry, which entry date s 

back in effect to the time of the feoffment*. 

\ 

1 3 Bulat. 11. « Jones, 428. * Hob. 392. 

* Piowd. Com. SI. 

* Vid. Persons «. Pierce, Pollexfen, 46. 
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The same principle governed the opinion of the 
bench, as to the second point, in Shelley’s case (6), 
which turned upon the retrospect of the execution 
to the judgment ipvthe recovery, so as to make the 
act consummate by relation, in the life-time of the 
party dying between the judgment and the execu- 
tion. And there it was said that tile execution of 
every thing which is executory always respects the 
original a&t, and all make but one act or record, 
although performed at different times, for causa et 
origo est materia negotii. Upon the same principle 
Stands the case of dower mentioned in Bingham’s 
case (7), that if a husband levies a fine with pro- 


(6) 1 Hep. 106, b. Where, in the vigorous dialect of those times, 
the recovery is said to be the mother which conceived the use, and 
the fountain out of which it rose. 

(7) 2 Rep. 93, b. Dyer, 72, b. 224. And note that the statute 
32 H. 8. which gives an entry to the wife and her heirs, against the 
alienation of the husband, helps the discontinuance but not the 
bar. See Co. Litt. 326, a. To understand this point, respecting 
the operation of the fine as a bar of dower, it is necessary the 
, reader should know, that where a person has neither a right in 
present! or in futuro, at the time of the fine levied, he is out of the 
purview of the statute ; for as the reporter, in his note to the case of 
Stoweil v. Lord Zouch, Plowd. 373. expresses it, the puniew is 
against those who have right at the time of the fine levied, or have 
future right afterwards upon cause arising before, to which future 
right wrong was done before the fine, or by the fine. Upon the 
foundation of this proposition, the learned repoiter denies the case 
in the text, contending that in the case of dower the title wholly 
accrued after the fine, viz. by the death of the husband, for he was 
of opinion that until the death of the husband no title was consum* 
mate, nor wrong done by the cpnusee in detaining the land from 
the wife ; and that therefore the fine did not reach the title, in as 
much as it accrued upon cause wholly after the fine, the two first 
points, marrjage and seisin, being of no moment without the third. 
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clamations, and dies, and five years pass after his 
death, the wife is barred of her dower, for ttiough at 
the time of the fine levied her title was not consum- 
mate, yet the law respects the first aid original causes, 
viz. marriage and seisin. 

Thus also although a surrenderee of a copyhold Of ttere. 
has no estate in the premises surrendered until his «*pectto 

% % a t copvhold*, 

admission, yet on being admitted he is in by relation ®fthea«i- 

J J mittancet* 

to the surrender, from the date whereof his admission the sum* 

. der. 

operates. Should the surrenderor die before such 
admission of the surrenderee, he dies indeed seised in 
law of the premises, and though his widow might 
in strictness claim her free bench, yet on the admis- 
sion of the surrenderee* that estate is defeated (8), to- 
gether with all the mesne acts of the surrenderor 1 . 

And as all the mesne acts of the surrenderor would 
be defeated by this relation, so by force of the same 
relation all the mesne acts of the surrenderee would 
be confirmed ; and accordingly the surrenderee, after 
admittance, in declaring in ejectment might lay the 
demise immediately from the surrender”, and recover 

1 Benson v. Scott, Carthew, 275. Vaughan v. Atkins, 5 Burr. 

2764. 2787. 

* 1 T. R. 600. Holdfast and Woollams s. Clapham. 


But this opinion of Plowden is contradicted by all the books. See 
the- English Plowden, 373. 

(8) Sir W. Jones, 451. Parker v. Bleake. It is to be observed 
that the relation defeats the widow’s bench, because it prevents the 
husband dying seised,, which (except where it is otherwise by spe- 
cial or local custom, for which see Robinson on Gavelkind, p. 172.} 
is necessary to ground the title to dower ; and therefore an aliena- 
tion by the husband to take effect in his life-time, ban the claim of 
the widow. Cro, Jac. 126. Lashmer e. Avery. 
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mesne profits from that time". On this ground it 
was, that in a case where a copyholder surrendered 
to the use of himself for life, with remainders over, 
and tho ultimatedimitation to himself and his heirs, 
and afterwards surrendered to the use of his will, 
and made and executed his will accordingly, and 
after such surrender and will made, was admitted 
upon the former surrender, the will was held not to 
be revoked, because the admittance related to the 
time of the first surrender, and the whole transaction 
might be considered as one and the same 0 . And 
Lord Mansfield added, that this was the principal 
reason which the court went upon in Selwyn v. 
Selwyn p , for, said his Lordship, after stating some 
other reasons of the judgment, the great and manly 
ground upon which the court went in that case was 
that the deed, recovery, and all the whole transac- 
tion was to be considered as one conveyance. 

The substance of the case of Selwyn v. Selwyn 
was this : A father, tenant for life, and son, reirfain- 
der man in tail, executed a bargain and sale,' which 
was duly enrolled, whereby they conveyed the en- 
tailed lands to a third person, to make him a te- 
nant to the praecipe for suffering a recovery, the 
uses of which recovery were declared to be to the 
father for life, remainder to the son in fee, and 
after the writ of entry was sued out, but before it 
was returned, the son made a will, whereby he de- 
mised the same lands to the father in feej and died 
aftei 1 the recovery was completed without revoking 
or altering his will. And the following question 

* 2 Wll*. 15. Roe d. Jefferey v. Hicks. 

* 1 Blackst. Rep. 505. Roe d. Norden v. Griffiths. 

* 2 Burr. 1135. 
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was proposed by the Lord Chancellor to the Cbtifiof 
King's Bench, “ Whether the lands of which this re- 
covery was suffered passed by the will ?” The court 
gave no reasons for their opinion,* agreeably to the 
usage upon cases referred out of chancery; but, 
according to Sir James Burrow, they repeatedly ex- 
pressed their approbation of the case of Ferrers and 
Curson v. Fermor and others, and therefore it i$ 
likely, says the reporter, (who was confirmed by 
Lord Mansfield afterwards, as appears by the case 
above-mentioned of Norden v. Griffiths) that they 
considered the whole as one conveyance, which must 
relate to the date of the bargain and sale, which was 
perfected, made absolute and delivered from objec- 
tions by the subsequent ceremonies (9). 


(9) A writer of great knowledge in his branch of the profession, 
in page 149 of his treatise on conveyancing, has observed, that 
until seisin no Uses can arise under the recovery, and that conse- 
quently uutil there is seisin in the demandant as the means of sup- 
plying the seisin to uses, the person claiming under the uses has no 
legal estate which will admit of an alienation by deed, but he has 
an inchoate interest which will allow of his devising his interest by 
will. The true ground, continues this writer, of Solwyn v. Sel- 
wyn, is, that even before the recovery was suffered, the testator 
had in him a title to a future use, which gave him a power of .tes- 
tamentary alienation, and his will operated upou this use in its 
fiduciary state, and also on the estate itself, when the use was 
executed into the estate. He goes on to say that another ground 
of that case, and the ground to which it is more 'generally ascribed 
is, that the recovery and. the recovery deed formed one assurance* 
Possibly, however, this writer, as he makes no mention, might 
not have been aware, of the above cited case of Norden o. Grif- 
fiths, wherein Lord Mansfield, who presided on the bench in Sel- 
wyn v . Selwyn, declares, most emphatically, that the true ground 
upon which the decision in that case went was that which this gen- 
tleman seems not to admit to have had much share in producing it, 

u 
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The case in Cro. Jac q . referred to and approved 
in Selwyn v. Selwyn, was in effect as follows : A 
lessor covenanted with his lessee for years, that a 
bargain and sale should be made, and a fine levied to 
the lesseeand his heirs, to the use of him and his heirs, 
to the intent that a common recovery might be suf- 
fered against the conusee, with voucher of the lessor, 
who should vouch over the common vouchee, to the use 
of A. B. and his heirs; and after the bargain and sale, 
and fine and recovery were perfected, A. B. brought an 
action against the lessee for rent arrear, and the ques- 
tion was whether the lease was extinguished and des- 
troyed by the deed fine and recovery ? It was agreed, 
that if a fine or feoffment be made to a lessee for 
years, to the use of a stranger, it would not ex- 
tinguish the term (10), for it was saved by the statute 
of uses, which executed the use, and saved all rights; 
estates, and interests ; but as in this case the bar- 
gain and sale was made, and the fine levied, to the 
lessee, to the intent that a recovery might be suf- 

■ 043 . 


viz. that the indentures, recovery, and the whole transaction was 
to be considered as one conveyance. Indeed the other supposed 
ground seems very refined and fanciful, and stands but ill with tho 
subsequent cases on the doctrine of revocation. 

(10) If at the common law, before the statute of uses, a termor 
took a conveyance of the premises in lease to him, to himself and 
his heirs, to the use of another, his own term was saved to him in 
equity. And observe that the legislature did not, by the statute 
of 27 H. 8. design to prejudice any rights or estates, but to pre- 
serve them) so that the operation of the statute would be at once 
to execute the use as to the reversionary interest, and to prevent 
the merger of the intermediate estate. See the case In Cro. Jac. 
• 41 . 
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fered, whereby certainly the term was drowned and 
extinguished for a time, until the recovery was 
suffered, (since during that intervaj, no use being 
raised, the saving in the statute of uses did not 
apply to the case,) whether the lease should be re- 
vived and recontinued by the recovery which raised 
the use, and so let in the statute, was the doubt ? 

And the court resolved that it should be revived, 
for the bargain and sale, and fine and recovery, 
were all but one assurance, and the recovery being 
suffered, which was grounded upon the covenant, 
was quasi a conveyance to the^ise ab initio (11). 


(11) Of a similar opinion, in respect to the relation in these 
compound conveyances to the lirst fundamental act, so as to carry 
back the title to the date of the leading instrument, were the two 
Judges, Croke and Montague, in the case of Havergill v. Hare, 
Cro. Jac. 510. The case as to this point was as follows : William 
Parker, being seised in fee of lands, on the 31st October, 8 Jac. I. 
by indenture enrolled, granted a rent *of 20/. per annum to 
Isaac Warden, payable at Michaelmas and the Annunciation, with 
clause of distress ; and by the same indenture covenanted to levy a 
fine of the same lands to the uses following, viz. that if it should 
happen that the said yearly rent of 20/. should be in arrear, and 
no sufficient distress upon the premises, or if any rescous, pound* 
breach, or replevin should be made, that then it should be lawful 
for the said Warden to re-enter and enjoy, till satisfied out of 
the rents. On the 12th June, 9 Jac. I. Warden sold and conveyed 
the rent to William Fisher, the lessor of the plaintiff, with all 
penalties, forfeitures, &c. 

On the 19th October, 11 Jac. the rent due at Michaelmas was 
in arrear, and was demanded by Fisher, but not paid. In the Tri- 
nity Term succeeding a fine was levied to Fisher, to the uses 
specified iu the first indenture of covenant above-mentioned. 
Fisher afterwards distrained for the half-year’s rent of 10/. due at 
Michaelmas, 11 Jac. and the tenant of the land replevied; where- 
upon Fisher entered under the uses of the fine. And one of the 

v 2 
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Mortgages, fyc. 

I SHALL now pass to the consideration of mort- 
gages, securities for money, and conveyances to pay 
debts, which Lord Ilardwicke has enumerated as the 


questions in this case wasr, whether, as this rent of 10/. was due, 
and demanded before the hue levied, (at which time no use could 
arise upon the non-payment) and then offer the fine levied a dis- 
tress was taken for the rent clue before the fine was levied? and 
afterwards replevin was sued thereupon, a title of entry accrued 
by way of use to William Fisher? ancVon this point the Justices 
were divided, for Ha ugh ton and Dodcridge held, that as the rent 
was due before the fine le vied, the use upon the fine could not be 
extended to the rent formeily in urrear. But Croke and Montagu# 
held, that the fine levied and the first indenture were but one as - 
snrance } for the execution of all things executory respects the ori- 
giual act, and shall have relation thereto, and all make but on# 
act, although done at, several times. See Vin. tit. Dev. (O) pi. 3. 
Jones 7, pi. 7. Mitton v. Lutwich, and Salk. 341. Lloyd v. Lord 
Say and Sele; see also S. C. in 3 P. Wms. 170. and the observation 
in the note to the first edition. It appears, however, from what has 
been decided and held in courts both of law and equity, in the great 
case of Goodtitlc r. Otway, that whore articles are made provid- 
ing for a reversionary interest in the covenantor, and then the co- 
venantqr by will disposes of such reversionary interest, and then 
makes a settlement whereby his whole legal estate is conveyed to 
uses correspondent to tin articles, the will is not saved by any re- 
lation of the settlement to the articles in analogy to the above- 
mentioned cases of assurances by fines and recoveries. 
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excepted cases out of the general rules of revoca- 
tions*. 

Mortgages in fee are differently regarded in the 
courts of common law and those of equity At law 
they are total revocations, but in equitable consi- 
deration they are only revocations pro tanto(l). It 
is not on the ground of the particularity of purpose 
that a mortgage in fee is in equity held to be only a 
revocation pro tan to, though the distinction between 
the practice of courts of equity and law have been 
often incautiously put upon that ground ; but the 
true reason arises out of the distinct considerations 
under which mortgages pass in courts of law and 
courts of equity. 

A court of law can only look to the legal operation 
of the deed, whereby the testator, by conveying out 
of himself his legal estate, of necessity must be held to 
revoke a previous disposition by will of the same estate; 
but in equity the transaction has another aspect, and 
is only regarded as a security for the debt ; the de- 

• 3 Atk. 805. 


(1) And if the mortgage be by deed and fine, it is nevertheless said 
to be a revocation only protanto, inequity, 2 P. Wins. 334. per Lord 
Chancellor King. But according to Viner tit. devise (P) pi. 10. it 
was held by Lord Cowper, 6 Ann. that if a man devises lands, and 
afterwards mortgages the same for years, and then levies a fine snr 
cognizance de droit come ceo, and not a fine sur concessit, this will 
be a revocation ; but that a fine sur concessit would have revoked 
only ^>ro tanto. It is a critical question whether the. principle 
upon which courts of equity consider mortgages as only revoca- 
tions pro tanto' does not reject this distinction. 


Different 
considera- 
tion of 
mortgages 
in courts 
of law and 
equity. 
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visor remains complete owner, as before, of the es- 
tate, subject only to the security, which in the con- 
templation of equity is nothing but a chattel. And, 
upon the same principle, if, after a devise, the tes- 
tator makes a conveyance of the whgle fee, upon 
trust to sell and pay debts, the interest of the testator 
(2) is only affected to the extent of that incumbrance. 
To that extent the will is revoked ; but the equitable 
estate in the subject of the devise remains unaltered, 
except in so far as it is become charged with such 
debts; and therefore if, after such deed of conveyance, 
the legal estate in the remaining part of the property, 
when the object of payment of debts has been satis- 
fied by the disposition of part, is taken back by the 
testator, by a reconveyance to himself and his heirs, 
his will is unrevoked in equity b . 

The late Lord Alvanley(3), when sitting as the 
Master of the Rolls in the case of Harmood v. Og- 
lander, states the criterion for ascertaining when 
equity will interfere with the law in respect to the 
revocation of wills by subsequent conveyances, and 

* Vid. Harmood v. Oglander, 6 Vez. Jun. 221. 


(2) It is to be observed, however, that if A. devises lands to his 
executors to be sold for the payment of his debts, and then conveys 
it to trustees for the payment of debts, the devise is revoked. 2 Ch. 
Ca. 116. 

(3) It would be a sort of injustice to that learned Judge to omit 
this opportunity of introducing to the reader the ingenious vindica- 
tion which, in the course of his judgment in this case, he makes of 
his decision and doctrine in the case of Williams v. Owen. “ If, 
•ays he, instead of articles, the testator had, before the marriage. 
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to what extent, with great precision, and in a man- 
ner which shews that the doctrine is not grounded on 
the particularity of the object of the deed. He lays 
it down as a primary rule of law, that “ any altera- 
tion of the estate, or a new estate taken, is at law a 
revocation, whether for a partial or a general pur- 
pose ; equity never controuls the law upon revoca- 
tion, except either where the beneficial interest, be- 
ing distinct from the legal estate, is devised, and the 
devisor if he afterwards takes the legal estate, takes it 
without any modification or alteration ; or where, hav- 
ing the complete legal and beneficial estate at the 
date of the will, he divests himself of the legal estate, 
but remains owner of the equitable interest, as in the 
case of a mortgage, or a conveyance for the payment 
of debts.” 

In the above case of Harmood v. Oglander the 
object of' the intended recovery was a mortgage ; it 
was therefore for a partial purpose ; but that alone 


conveyed to a trustee, in trust for himself till the marriage, then 
for himself for life, remainder to the issue in tail, remainder to him- 
self in fee, and then made the will, and then had called uponthe trus- 
tee to convey, and he had conveyed, it is admitted that that would 
have been a complete revocation in law ; but as clearly it would not 
have been a revocation in equity, and the heir must have conveyed 
to the uses of the will. In principle that does not differ from the 
case of Williams v, Owen. There the devisor was bound by the 
articles, and he might have been compelled to convey accordingly. 
Then it is strange to say, that if a conveyance were taken from a 
trustee it would be no revocation ; but if, according to his obliga- 
tion, he himself conveyed to the same uses, it would be a revoca- 
tion. No one can deny that articles are in equity equal to a con- 
veyance. No one can deny that he remained a trustee to the use 
of the articles, and must have conveyed accordingly.” But see 
supra, page 274. 
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could not save it; and although, if it had been a simple 
conveyance of the fee by way of mortgage, it would 
have been only a revocation pro tan to; yet the mode 
of effecting this intention being by recovery, with 
double voucher, which in equity as well as law pro- 
ceeds upon a previous conveyance of thfe whole estate 
from the owner to the tenant to the praecipe, to be 
recovered out of him by the demandant, from whom 
a new estate is to be taken, the will was held to be 
clearly revoked ; and this although the recovery was 
not, in fact, proceeded in further than the convey- 
ance to the tenant to the praecipe. 


The true 
ginund on 
winch 
moi tgage* 
in fee are 
consult red 
In J quiiy 
as only le- 
vocatio’is 
pro tamo. 


In Sparrow v. Hardcastle, as that case is reported 
in a note to Goodtitle v. Otway, in the reports of 
Messrs. Dornford and East 1- , Lord Ilardwicke inti- 
mates the true ground on which mortgages in fee are 
considered in Equity as only revocations pro tanto of 
a will. " The principal ground,” says his Lordship, 
" on which they, put this case is, that this grant was 
intended only for a particular purpose, and that 
when that purpose was answered the estate was not 
intended to be altered, but to remain as before ; and 
4his was compared to a mortgage. The reason why 
mortgages arc taken to be out of the general rule is 
this. It does not depend on the general ground in- 
sisted on at the bar of being conveyances for a par- 
ticular purpose, (4) but on the foot of being securities 
only. Whether the mortgage be in fee or for years 


• Vid. 7 T. R. 417. 


(4)Tn'Harmood v. Oglander, Lord Eldon gives full confirms- 
tioft to thls 'opinion. That case was decided for the entire revoca- 
tion both at knv-and equity, on the ground of there being uses de- 
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only, is nil one in this Court ; they are alike con- 
sidered as chattel interests. A mortgage in fee .goes 
to the executors, (for whom the heir is only a trustee), 
supports no dower, and has no one property of a real 
estate." 

So that upon an accurate consideration of this 
point, we shall perceive nothing in it which breaks 
in upon the maxim of equitas sequitur legem. The 
truth being that when an estate is charged or mort- 
gaged, a Court of Equity does not regard the estate 
as any way passed, modified, altered, or affected (5). 

The same doctrine is carried to a trust for payment 
of debts ; so that the resulting beneficial interest 


dared upon the recovery beyond th? mere purpose of the mort- 
gage. Indeed wherever a recovery is necessary, the estate must 
undergo an alteration thereby 2 and therefore if a tenant in tail 
makes a mortgage, and for that purpose suffers a recovery, and <}(?£ 1 

dares the ulterior use to himself in fee, the eflkte is altered, and 
the will is clearly revoked. See 8 Vez. Jun. IOC. 

(5) An equity of redemption imitates more closely the legal Difference 

estate than a mere trust. See the notice taken of this distinction ^Equity 

in Burgess v. Wheafce, 1 Blackst. 145. and see Sir Matthew Hale’s °* redemp- 

, _ r . .. toon and a 

definition of a mortgage. Hard. 469. Pawlet's case. So Lord ^ot- mcretrvst. 

tingham, (M. S.) says, an equity of redemption charges the land, 
and is not a trust. Blackst. 145. A mortgage is not a mere trust, 
but a title in equity. In a word, the equity of redemption is in 
equity the fee simple of the land, and by consequence, after fore- 
closure, the mortgagee is considered as acquiring a nezo estate* But 
if it be a mortgage for a term of years only, and the equity is 
foreclosed, or released, after the will, the new interest may pass 
under the general words of the residuary clause*; for the equity 
which is so gained by the release or foreclosure is the interest in a 
chattel only, and therefqre may well pass by the prospective opera- 
tion of the residuary devise, if sufficiently comprehensive in ex- 
pression. 
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upon a trust to pay debts is not in the view of a court 
of equity a suspended or springing interest to arise 
upon a future event, but a present vested estate sub- 
ject to such trust as a merfe charge (6). 

The principle has received a still further extension 
in a late case * in which it has been held that the devise 
of real estate is not revoked by the bankruptcy of the 
testator. The question could, of course, only regard 
the surplus, which in that case remained after pay- 
ment of all the bankrupt debts. And it was con- 
tended in behalf of those who claimed under the will 
that a bankruptcy was only in effect a conveyance for 
divesting all the property of the bankrupt merely to 
make it subservient to the object of paying his debts ; 
so that there was no sound distinction between the 
case of a mortgage, or a general conveyance for pay- 
ment of debts (which has the effect of a charge only 
with a resulting trust as to the surplus) and a convey- 

* Charman v. Charman, 14 Vez. Jun. 580. 


(6) There is no difference between a charge for a particular 
debt, and a general charge for debts. Though the whole is di- 
rected by the subsequent conveyance to be sold to pay debts, y.et 
the surplus is to be paid to the devisee of the estate by the previous 
will. 2 Vern. 295. Ogle ». Cook, 1 Wils. 310. where Lord Hard- 
wicke expressed his approbation of that decision, and see Lady 
Vernon v. Jones, 2 Vern. 241. But where a man directs the sur- 
plus to be paid to his executors and administrators, this seems to be 
a converting ofsthe land into personalty, and so the subject of the 
devise is specifically destroyed. See 2 Vez. Jun. 436. Where a 
man after making his will conveys in trust for himself, the will is 
revoked in law and equity ; though there is a case in which a deed 
of trust made by a melancholic person way of caution has been 
held no revocation. Coles v. Hancock, 2 Ch. Rep. 210. 
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ance by operation of law for the same purposes. The 
court in its decision of the case dropped something 
in reference to the partial and particular purpose of 
the conveyance under the bankruptcy, but this 
seemed only to have been adverted to for the sake of 
pointing out the distinction between bankruptcy and 
disseisin. 


Section X. 


Partition. 

PARTITIONS stand upon a different foundation 
from mortgages or conveyances in trust to pay debts; 
but they are not more referrible than mortgages to 
any supposed distinction between conveyances for 
general and particular purposes. There could not 
be a more particular purpose than that in Luther v. 
Kidby*, and had this been a sufficient ground, the 
Chancellor would not have sent it to a court of law. 

In neither of the cases of Luther v. Kidby, or 
Risley v. Lady Baltinglass b , is any thing said of a 
special purpose. Whenever the que|tion concern- 
ing revocation by partition, has come, under con- 

• 3 P. Wins. 170. Note to the first edition. 8 Yin. 148. pi. 30. 

* Sir Thomas Raymond, 240. 
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■ideration, it has been taken for established law, 
and has been said to stand on peculiar grounds, 
but those grounds have generally been left unexplain- 
ed. And though Mr. Justice Bullcr, in the case 
of Goodtitle v. Otway®, observed that cases upon 
partitions generally happen in equity, he was com- 
pelled to admit that long previous to Luther v. Kiclby, 
it was established at law that a partition was not a 
revocation of a will. 

, It is not very easy to reconcile the cases upon par- 
tition to the principles which have usually governed 
in the cases of revocation (1). It may be a reason 

* 2 H. Blackst. 525. 


* 

(1) Tenants in common after partition take the same estate a* 
before, though in anothei mode, Vid. post 346. But the partition 
among joint-tenants has the effect of altering the estates of the 
parties. In the ense therefore of joint-tenants, the points of enquiry 
arc the reverse of those which come into question in the case of 
tenants in common. Where a tenant in common having devised his 
estate makes a partition, the question it lias given rise to has been, 
whether the devise was revoked by the partition. But where one 
of two joint-tenants has made a will devising his moiety, and a 
partition has afterwards taken place, the question has been whether 
the will has had effect given to it by the partition ; ,the affirmative 
of which question could only be maintained on the notion that at the 
time of making his will, the testator, as such joint-tenant, had an in- 
terest in its nature devisable, but which was prevented from passing 
as such by being intercepted and supplanted by the jus accrescendi. 
But it has been determined that a joint-tenant is under an original 
incapacity to de^se his moiety, being not comprehended within the 
statute of wills, which being an enabling statute, whatever is not 
included in it remains as at common law. Swift p. Roberts, 3 Burr. 
1491. 
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for this doctrine, that the party is compellable by 
process of law to make partition ; and that an act thus 
imposed upon a party, has upon such ground of com- 
pulsion been held not to disturb his previous disposi- 
tions by will. And it is remarked by Lord Hale, in 
his commentary on the writ de partitione facienda 
(2), that the writ is brought to ascertain the posses- 
sion, and the legal estate is not affected. The courts Where 

11 nil i there is any 

seem to have been careful, however, not .to extend other ijur- 
this allowance to any case where any thing is done cured be- . 
beyond the dry purpose of partition ; for where in mere pur- 
Tickner v. Tickncr, cited in Parsons v. Freeman 4 , partition^ 
the deed limited the moiety, in the first place, to such Revoked. 1 * 
uses as the testator should appoint, and in default of 
appointment to him in fee. Lord Chief Justice Lee, 
who had signed the certificate in Luther v. Kidby, 
held that the slight variation by the introduction of 
the power made it a revocation. 

Mr. Justice Heath declared it to have been his 
opinion * that “ the cases of Luther v. Kidby, and 
Tickner v. Tickner, were difficult to be reconciled 
with some of the other cases, and with each other. 

That the only difference between them was the pow- 
er of appointment in the latter ; and, that though the 
execution of the power would be a revocation of 
the will, ,yet that the mere reservation of the power 
ought not to have that effect.” Buller, Justice, in 
the same case said, that the case of partition was a 
case sui generis. If the partition was by writ against 

« 

4 S Atk. 742. * 3 Vez. Jup. 656. 


(2) Fitz. Abr. 142. and see a note of this case produced t>jr Lord 
Loughborough, iu 2 Yes. Jun. 432. 
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the wish of the testator it was no revocation, and it 
was but one step more to hold that the same thing by 
deed or fine should not have a different effect. The 
authority of Luther v. Kidby, as far as it is an autho- 
rity, only goes to this, thatt here is no difference in ef- 
fect whether the partition by fine be in pursuance of a 
covenant, or of a writ of partition, but the court did 
not mean to lay down a rule applicable to any other 
case. Taking the whole together, it seems, said that 
learned Judge, as if it was thought that there was a 
difference between a fine for a partition and any 
other purpose. He agreed with Heath J. that there 
was no material difference between Luther v. Kidby, 
and Tickner v. Tickner; for notwithstanding the 
power of appointment, the fee vested in the testator, 
and then the deed and fine were the sole ground of 
revocation in that case, and if so, it was in direct 
contradiction to Luther v. Kidby ; and the report of 
Parsons v. Freeman, in Ambler, shows- it was so 
considered, for Lord Hardwicke approved of Tickner 
v. Tickner, and said it was the same case as that 
before him (3).” 

We find no earlier notice of this question as to 
the revocation of a will by a deed of partition, than 
that of Lestrange v. Temple, in Siderfin f , where 

' P. so. 


(3) But &3 that case is reported in Atkins, a better Reporter, 
Lord H.’s observation was that Tickner v, Tickner, came very 
near the present ; f it was liot merely to eftechiate a paitition, but 
for another purpose, and therefore Lord C. J. L e held it amounted 
to a revocation, and f am, said his Lordship, for the tame reason, 
of opinion that the recovery here is also a revocation. 
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a quaere is made whether, if one holding lands in 
common with another makes his will and devises all 
his lands, and afterwards makes a partition by agree- 
ment, and not by writ, the partition is a revocation. 
Soon afterwards, in the case of Temple v. Webb*, 
a tenant in common of a manor, devised all his 
interest in the manor, and then a partition was made, 
and a fine levied to corroborate the partition ; and 
the question being, whether this partition and fine 
were a revocation or not, they were adjudged to be 
no revocation. And the Judges are said, by the 
Reporter to have entertained the /same opinion, 
(though no judgment was given) in Risley v. Balt- 
inglass \ 

Luther v. Kidby 1 was thus : A. and B. were tenants 
in common of lands in fee simple. A. by his will 
dated 25th January, 1719, devised his moiety in fee; 
afterwards A. and B. made partition by deed dated 
16 May, 1722, and fine, declaring the use, as to one 
moiety in severalty to A. in fee, and as to the other 
moiety in severalty to B. in fee. This case was sent 
by Lord Chancellor King to the Judges of the 
King’s Bench, for their opinion, whether the will 
was revoked, and it appears by the Register’s book, 
that that court composed of Lord Raymond, C. J. Page, 
Probyn, and Lee, justices, certified , — ” that they 
were all of opinion that the will of the said A. was 
not revoked by the deed, and fine levied in pursu- 
ance thereof ; and that the said A.’s share of the 
lands contained in the deed, and the fine levied 

* Freem. Rep. 541. pi. 735. Vin. tit. dev. (R. 6) pi. 0. in the Notes. 

* Sir Thomas Raym. 340. in the Exchequer. 

1 Yin. tit. der. (R. o.) pi. 30, 1730. and. see 3 P. Wins. 169. 
Note by the Reporter. 
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thereon, did pass by the will of the said A.” with 
which opinion the Lord Chancellor concurred. 

About 20 years afterwards. Lord Chief Justice Lee, 
who had signed the certificate as puisne Judge, in Lu- 
ther V- Kidby or Kirby, decided the case of Tickner v. 
Tickner, which was as follows 4 : Robert Tickner, 
seised in fee of the estate in question, which was of 
Gavelkind, died intestate, and left two sons, Henry 
and Robert, who entered, on his death, and became 
seised in Gavelkind. Robert being possessed of an 
undivided moiety made his will, and devised it to his 
wife Elizabeth Tickner, and her heirs. After this 
will of Robert, by a deed of partition between Ro- 
bert and Henry Tickner, and by a fine, all the Gavel- 
kind lands were divided, and Robert’s share was al- 
lotted to him to such uses as he should appoint by 
deed or writing, and in default of such appointment 
to him in fee. A verdict was found in ejectment, 
subject to the opinion of Lord Chief Justice Lee, 
who, after mature deliberation, held the transaction 
to be a revocation of the will. 

niooVou'" The doctrine in respect to the question of revoca- 
•tyoftSe *' on by partition is founded upon the foregoing 
fn Lathe* v cascs '> hut it has been shewn that a part of the 
Kidby, and Bench in the discussion of the case of Goodtitle 

Tickner e. 

Tickner. Otway, doubted of the principle on which Lu- ' 
ther v. Kidby was determined; and considered 
that case, and the case of Tickner v. Tickner, though 
the Judge who concurred in the one decided the 
other, as irreconcileablc. Great Lawyers, however, 
have thought very differently upon this subject. . To 


k Cited in Parsons v. Freeman, 3 Atk. 742. 
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\ Lord Chancellor Loughborough both these cases ap- 
peared to be rightly and consistently determined, 
and this opinion was expressed by him in a judg- 
ment which displayed, in language and argument the 
most graceful and luminous, his deep acquaintance 
with the whole subject and its principles \ Speak- 
ing of Luther v. Kidby, his Lordship observed, “ It 
was sent to law ; and the court of law being of opi- 
nion, and wisely, that it was not a revocation, this 
court determined in conformity to the law, following 
the law.” But where the object of the deed went 
further than a mere partition by conveying the estate 
to such uses as the party should appoint. Lord Chief 
Justice Lee held it an alteration in the estate, and 
that it would not pass by the will at law, and Lord 
Ilardwicke has given his sanction to that authority, 
and would not determine against the rule of law. 


The present Chancellor in a case determined by 
him in 1802, has recognised the law upon these two opini*». 
cases of Luther v. Kidby, and Tickner v. Tickner, to 
stand thus : “ That mere partition, whether by com- 
pulsion or agreement, is not a revocation of a will; 
but the slightest addition, as a power of appointment 
prior to the limitation of the uses, is sufficient” m . 

And again in another case decided by him in the en- 
suing year, his Lordship put the seal of his high au- 
thority upon this much agitated question. " The case 
of partition,” said his Ljprdship, " is a sort of special 
case. Each party can compel the other to make par- 
tition ; the estate is the same, enjoyed afterwards in a 
different quality, antf in another mode : and upon ,a 

* Vid. 1 Brydges r. the Duchess of Chaudos, 2 Vei. 429. 

■ 7 Vez. Jun. 664. 
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principle compounded a little of those two reasons, 
that that which can be compelled, if done voluntarily, 
and provided nothing more is done than mere partition, 
shall not revoke the will. I say, provided nothing 
more is done, for it has been long established, that if 
the object is to do any thing beyond .the partition, it 
will be a revocation : it is tried by the fact whether 
the acts demonstrate any intention to go beyond 
the mere partition : and notwithstanding the ex- 
pressions of the Judges in some of the reports, that 
Luther v. Kidby, and Tickner v. Tickner, cannot 
stand together, they have stood together a consider- 
able time, and in my opinion are perfectly recon- 
cileable 

One distinction upon this subject it is very neces- 
sary to recollect : — That if the manner in which the 
partition is made destroys the interest of the testator 
in the thing given, so that at his death there is no- 
thing in him to answer to the description of the spe- 
cific subject of the devise, it must follow, notwith- 
standing the rule that the mere partition is not a re- 
vocation, that the devise is revoked, since it cannot 
operate, the thing being withdrawn upon which it 
was to operate. Thus if A. seised as a tenant in 
common, or co-parcener, of a moiety of two estates, 
the one in Berkshire, and the other in Lincolnshire, 
devises his Berkshire estate in terms, and then byti 
partition between himself apd his co-proprietor B. 
the Berkshire estate is allotted wholly to B., and the 
Lincolnshire estate to A., the devise is of necessity 
revoked *. 


' 8 V«z. Jan. 281. 

* See the case of Knollys v. Aleock, 7 Vez. Jon. 669. 
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THE subject of revocation i a eludes some ques- wuihcr 

/• . , i mewed 

lions of great nicety m respect to devises' of leases lease pass 

and specific chattels. Whether a fresh lease taken piior «iis- 
by renewal passes under a prior disposition by will of n thV 
of the original lease was a point in the case “ c !^,'! al . 
of Marwood v. Turner*, before Lord Chancellor 
King. The argument against the revocation sup- 
ported itself on the following reasons : — That the 
testator had expressed in lib will his ardent desire that 
his trustees, to whom the lease was devised, should 
use their utmost' endeavours to continue the lease in 
the male line, as long as there were any to inherit 
the title. That as to the surrender of the old lease, 
that being only to take a better and more beneficial 
estate, was intended for the advantage of the devisee, 
to give him a larger and more extensive interest, and 
to increase the bounty that was before designed "him. 

Now to make such an intended act of kindness a 
destruction of the will, would be to invert, in the 
highest degree, the meaning of the testator. That 
tjj^e renewal of the lease was only ingrafting upon the 
old stock, that which was of the same nature with the 
old stock, and was a continuation of the same estate 
with some little addition to it. That this was demon- 

* 

strated by the common case, where a trustee of a 
lease for lives, when all the lives but one are expired, 
renews for the old life and two new ones, and then 


* S P. Wms. 16*. 
x 2 
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the old life dies ; here though, but for the renewal, 
the lease would have been quite at an end, yet the re- 
newed lease is held subject to the same trusts as the 
old lease was, and is considered as a continuation of 
the same estate. That it was very usual to make pro- 
vision for younger children out of these leases, which 
commonly require a renewal every seven years, or 
upon the dropping of a life. And if one, so seised 
or possessed, having made his will, and thereby pro- 
vided for a younger child or children, should soon 
afterwards renew his lease, but forget to republish 
his will, (which might often happen), such a con- 
struction would create the greatest inconveniences. 
That no judgment at law, nor decree in equity, had 
been cited, whereby it had been determined, that the 
bare renewal of a lease was a revocation of a will. 
And it was further urged, that if this renewal of the 
lease was a revocation in laio, yet it would not be so 
in equity, but the renewed lease would be subject to 
a trust for the devisee. 


in general, But it Was held and decreed by the Lord Chancel- 
in "a revo- lor, that the renewal of the lease for lives in that case 
whether it was a revocation of the will as to this particular, for 
chattel or a that by the surrender of the old lease the testator had 
freehold ^ a ][ ou t 0 f him, and had divested himself of the 
whole interest, so that there being nothing left for 
the devise to work upon, the will must fall, and tne 
new purchase being of a freehold descendible could 
not pass by a will made before that purchase. And 
his Lordship expressed surprise that this case which 
must have often happened, had not been before de- 
termined. 


We should observe that the true reason upon which 
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this point of revocation turns, is, that the specific 
thing which was the subject of devise is gone, so 
that the words of the devise can have no operation. 
And this reason applies as much to a chattel lease 
renewed after a will containing a bequest of it, as to 
a freehold lease, for every specific bequest must upon 
the same principle be considered as revoked or rather 
adeemed by the subsequent disposition, alienation, 
or destruction of the particular subject in the testa- 
tor’s life-time. 

There is, however, a material difference as to this 
point between freehold and chattel property. If a 
lease held upon lives be devised and afterwards re- 
newed by the testator, the devise is revoked, although 
the will should contain words of future import appli- 
cable to that interest ; for the renewal being a new 
purchase (1) of a freehold it cannot pass by an antece- 
dent will, as has been fully explained in a former 
part of this work. Whereas if a testator possessed 
of a chattel renewable lease devises all his estate , 
right and interest, which he shall have to come in the 
particular lands so in lease to him at the time of his 
death, or includes it in a general devise of his resi- 
duary property, a lease taken by him after making 

his will, by way of renewal, will pass by it b . 

* 

* See the case of Abney v . Miller, 2 Atk. 593. 


(1) A woman purchased a church lease to her and her heirs, for 
three lives, and died, leaving an infant daughter ; two of the lives 
dropped ; the infant’s guardian renewed the lease, and then the 
infant died without issue; the freehold lease was held to be a new 
acquisition, and of consequence as descendible to the heirs, ex 
parte paterna. Mason Day, Prec. in Ch. 319. 


A material 
difference 
in this res- 
pect be- 
tween free- 
hold and 
chattel 
leases. 



ChAp.IL 


afio 


Revocation of Wills. 

' In the case of Carte v. Carte c , Lord Hardwicke 
appears to rest .much upon a distinction between 
Jrusts and legal estates in respect to the operation of 
a will upon these renewed chattel leases, and lie 
alludes to Abney v. Miller, as being the case of a legal 
estate, whereas in Carte v. Cartel the testator was 
only cestui que trust. But in Abney v. Miller, his 
Lordship had said that the rule of revocations must 
be the same in law and in equity ; and the same ob- 
servation has been made by almost every succeeding 
Chancellor. In truth, it would be difficult to point 
out a single case, which, when the principles and 
analogies of equity, and the views, which, from the 
genius of its particular jurisdiction, it takes of the 
instrumentary transactions concerning property, are 
properly attended to, is inconsistent with the rule of 
equitas sequitur legem. 

The decision of Carte v. Carte, did ‘not seem to 
require any other distinction to support it than that 
which arises out of the different import of the words 
used in the will. The testator in that case bequeathed 
to his eldest son Thomas, after giving some legacies 
to other persons, all the rest of his goods, chattels 
and estate whatsoever, whether real or personal, in 
possession and reversion, and then by a supplemental 
clause directed that he should have the disposal of his 
lease and receive to himself all the profits and advan- 
tages accruing from it; which words upon the prin- 
ciples of reasoning adopted by his Lordship, seemed 
amply sufficient to pass the beneficial interest then 
subsisting, together with the benefit of all subsequent 
renewals, and would equally have comprehended and 


• 3 Atk. 174. 
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passed the subsisting lease, and future renewals, had 
the interest been legal instead of equitable. For his 
Lordship in the last-mentioned case observed, “ there 
is no question but that a man by will may bequeath 
a term of years which he has not in him at that time, 
but which comes to him afterwards. Therefore all 
these cases of revocations of legacies, or bequests of 
terms of years, arise from the short penning of the 
will; and if in the case of Abney v. Miller, the testa- 
tor had said, 1 will give all the interest 1 have in the 
lease, there is no doubt but that the renewed lease 
would have passed (2).” 


It appears from a careful comparison of the cases, 
that for the renewal of these chattel leases to be a 
revocation, the devise of them must be specific, and 
that whether revocation or not is .a question to be 
determined by that short criterion (3). The case of 
Stirling v.'Lydiard* amounts in effect to settle it upon 
this basis. There the testator gave all and singular 


Whether 
the renew- 
al of a 
chattel 
lease is a 
revocation 
depends 
upon whe- 
ther the 
design is 
specific or 
general. 


* 3 Atk. 199. 


(2) In Abney v. Miller, however, his Lordship intimating the 
proper words for conveying these after-taken leases, suggests words 
of a future import as necessary in addition to the words, all my 
estate , &c. the words he prescribes are, all my estate , right , and 
interest , which I shall have to come in this lease . And in Rudstone 
r. Anderson, 2 Vez. 418. the Master of the Rolls, Sir J. Strange, 
would not allow there was any real distinction between the import 
of the words all my tithes and all my estate in the tithes . If a new 
interest were acquired after the will, it would not pass by words 
devising all the testator’s subsisting interest. 

(3) A. bequeathed his black gelding to B. and afterwards gives 
Mm away or sells Mm, and buys another black gelding ; this new 
bought horse shall not pass by the will* Wentw. Office Execu- 
tor, S3. 
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Revocation of Wills. 

liis leasehold estate, goods, chattels, and personal 
estate whatsoever, to his daughter, and if she died 
without issue living, then to the defendant. The 
testator afterwards renewed a lease with the Dean 
and Chapter of Windsor; this was held to be no 
revocation, and the lease passed by the will; the 
Lord Chancellor observing, that “ it was a mistake to 
suppose this a specific legacy ; it was a general devise 
of the whole. Suppose the testator had purchased 
a new lease, would not that have passed ? Why then 
should not a new term in a lease equally pass ? “ If I 
were to construe this a revocation,” said his Lord- 
ship, " I do not know, but that if a man were to 
give all his Bank, East India, and South Sea stock, 
and should afterwards turn it into money, it might as 
well be insisted that this was a revocation. So 
that it appears clearly to have been the settled opi- 
nion of Lord Hardwicke, that whether the future 
1 lease taken by renewal would pass or not by the an- 
tecedent will would depend entirely upon the ques- 
tion whether the words of the bequest confined the 
supposable intention to the thing then actually sub- 
sisting, or extended to future interests growing out 
of it ; in a word, whether the legacy was specific or 
general (4). 

But it seems, according to Abney v. Miller, . 
which is a very leading case on this subject, that if 
the renewed lease be not perfected by execution in 
the testator’s life-time, ” not only will an agreement 
for such new 'lease be ineffectual to operate a revo- 


(4) See the case of Hone v. Medcraft, 1 Bro. C. CL 281. where 
lie same ground of distinction is adopted. See also Copin v. For- 
ay bough, 2 Bro. C. C. 201. 
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cation, but the actual surrender will not effect the 
previous disposition of the lease : it was accordingly 
held by Lord Hardwicke, that as the college seal had 
not been , affixed to one' of the renewed, leases in 
Abney v. Miller, though the old lease had been sur- 
rendered and the new one prepared and accepted, 
yet the bequest of such lease was not revoked. But 
this part of the xase is not very clear if it can be 
said to be intelligible at all, without supposing that, 
the surrender being made by the same instrument 
as the new lease, probably being stated as the con- 
sideration of the new lease, or perhaps implicitly 
(5) contained in the acceptance tif such new lease, 
such surrender would not be complete according to 
the intention of the parties until the change and 
substitution was completed by the execution of the 
instrument designed to effectuate the renewal. And 
indeed, supposing the surrender to be made by a 
separate instrument, ' yet the making of the new 
lease, and the yielding up of the old, being recipro- 
cal acts, perhaps the surrender can scarcely be said 
to be complete, in equity, at least, until the fresh 
lease has been granted. 


3U 


(5). This surrender in law is without doubt an ademption of a Asurren- 
specific devise as much as the express surrender, for in these cases 
the effect produced is not so correctly expressed by revocation, as emption of 
by ademption. See Wentworth’s Office of Executor, 22 et seq. It devise!*' 6 
is not by countermanding the disposition, but by withdrawing or 
destroying the subject matter of the disposition, that the effect is 
properly understood to be produced. And whatever destroys the 
subject of a specific devise, must ok necessity annul its operation; 
thus if after devising an estate held upon lives, the testator pur- 
chases the reversion, the devise is revoked and the estate descends. 

See 2 Atk. 425. 
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What pre- 
positions 
appear to 
be well 
settled on 
this sub- 
ject. 


Revocation of Will*. 

It is very desirable on a subject into which so 
much refinement has been introduced, to rest upon 
some steady propbsitions. All the cases appear to 
agree in this — that the surrender of the old and the 
taking of a new lease, will be an ademption or not 
of the previous disposition by will according as the 
disposing words are held to import, only the actual 
thing, or all the testator’s eventual interest in it; 
but whether particular terms denote the one or 
the other intention is still in some degree open to 
'Controversy. It appears according to the report 
of Carte v. Carte, as has before been mention* 
ed, that Lord Hardwicke was of opinion that if in 
Abney v. Miller, the testator had said, " I give all 
the interest I have in the lease,” the will would have 
passed the renewed lease, that is, such words would 
have made the bequest general and prospective. 
Sir John Strange, as appears from the above cited 
case of Rudstone v. Anderson, thought that the 
bequest was not the less specific by reason of the 
words estate and interest; and we have seen that 
Lord Hardwicke, in Abney v. Miller, suggests other 
words of future import to be added to the words 
estate and interest, when he points out a mode of 
embracing within the will future renewals. 

It is out of dispute, however, that a testator 
may by his will pass his future chattel interests 
whatever they may be, provided they come within 
the description of the bequest; and that wherever 
the words are general, property of this nature, though 
subsequently acquired, is comprehended within the 
scope of them*: thus if a testator gives all hit per* 


* See the case of Stirling v. Lydiord, 3 Atk. 199. 
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sonal estate whatsoever, and afterwards surrenders a 
subsisting lease and takes a new one, or makes an 
entire new purchase of a leasehold estate, both these 
descriptions of property will pass. 

In a very particular case which has been lately de- 
termined in the Court of Chancery' another propo- 
sition of considerable breadth and certainty on this 
subject is furnished, viz. that whether the disposing 
words are to be confined to the specific interest, or 
are to be interpreted as descriptively embracing after 
acquired property, will depend not only on the im- 
port of the particular words, but upon the general 
context of the will. 

In James v. Dean, which is the case alluded to, the 
Chancellor took it to be established in Hone v. Med- 
crafit, and Copin v. Fernyhough, that where there is 
a general bequest in the terms of " all my leasehold 
estates/’ and the testatol afterwards surrenders and 
takes a new lease, the bequest is revoked. With the 
highest respect for this truly great authority, I can- 
not forbear observing that in the cases said to have 
established this proposition, the devise is not in a 
general form, but seems to be a disposition of a 
leasehold estate particularly described and enume- 
rated among other distinct parts of the testator’s 
property. And, indeed, before the general words, 
” all my leasehold estates,” ean be held to be a 
specific disposition of subsisting interests, the opi- 
nion and decree of Lord Hardwicke, in Stirling v. 
Lydiard, above cited, seems necessary to be ex- 
plained out of the way. 


f James j. Dean, 11 Vez. Jon. 383. 
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Butthe great pointof James v. Dean makes the ques- 
tion whether the subsisting interest only or future inte- 
rests in chattels pass by the will, to depend entirely upon 
the indications of the testator’s intention, and decides 
that the intention in this respect is to be collected from 
the whole context, and a comparison of all the parts of 
the will. The case was shortly as follows : — Thomas 
James, by his will, dated the 25th of April, 1788, 
gave and bequeathed to his wife, Judith James, a 
messuage and some land, at Standgate, held by him un- 
der. a lease from the Archbishop of Canterbury, and af- 
ter her decease he gave the same to Sarah James, Jane 
James, and Elizabeth James, his brother’s daughters, 
their executors, administrators, and assigns, “ for all 
such term, estate, or interest, as shall be then to come 
therein, as tenants in common.” The testator then 
directed that the rent, fine, and fees, for the renewal 
of the lease of the said premises, at Standgate, should 
be paid by his wife, during her life, and by his bro- 
ther’s three daughters afterwards, as such rents, fines, 
and fees became payable; then after giving some 
other parts of his property he made the following dis- 
position: “ I also give' and bequeath to my wife, 
Judith James, during her life, all my messuages, lands, 
and tenements, iq Vine-street, in the parish of Lam- 
beth, which I hold by lease, under Sir William East, 
(being the premises in question) for all the residue of 
my term and interest therein, and after her decease I 
give and bequeath the same to my godson, Thomas 
James, his executors, and administrators, for all the 
residue of the term and interest I shall have to come 
therein at my decease.” And then the testator gave 
to his said wife all his leasehold estate at Float- 
mead, and all other the estate which he purchased of 
Anthony Keck, Esq. and which he then held by lease 
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from Sir William East, she paying for renewing the 
said lease at the usual times, during her life, and keep- 
ing the said premises in good repair, and after her 
decease he gave the same among the said three daugh- 
ters of his brother James, as tenants in common. He 
then made his wife his residuary legatee, and ap : 
pointed her one of his executors. 

The testator was, at the date of his will, in posses- 
sion, under a lease granted by Sir William East, of 
the premises, in Vine-street, Lambeth, dated the 12th 
of August, 1769, to hold for 21 years from the Lady- 
day preceding, if the lessor and two other persons 
should so long live, with a covenant by the lessee, that 
in case of the death of any of the said lives, (being 
the lives upon which the. lessor held those premises, 
with others from the Archbishop of Canterbury,) be- 
fore the expiration of the term, and the lessor should 
renew from the Archbishop, he, the lessee, his execu- 
tors, &c. would pay a proportionate share with the 
other tenants of the fines to the Archbishop upon 
every such renewal ; and Sir William East covenant- 
ed, upon such renewal of the original lease by the 
Archbishop, to grant a new lease of the premises 
thereby demised for the remainder of the term of 21 
years, which should be then to come and unexpired. 
But the lease contained no direct covenant for farther 
renewal. 

The testator died in December, 1790, the lease, 
which expired on the 25th of March preceding, not 
having been renewed by him. But he had remained 
in the occupation of the premises until his death, and 
half a year’s rent under this occupation had been paid 
by him after the expiration of the lease, during his 
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life. Sometime after the testator’s death ; viz. on the 
39th of March, 1791, Sir William East granted to 
Judith James a new lease of the premises in question, 
to hold from the 25th of March, for 43 years, if three 
persons named, or any of them should so long live.. 
The bill was filed by Thomas Jame$, named in the 
will, against the executors of Judith James, the testa- 
tor’s widow, praying that the renewal of the said lease 
by Judith James may be declared to be upon the trusts 
of the will. The answer insisted that she took the 
new lease for her own benefit, and this was the ques- 
tion. 

Tins* Master of the Rolls dismissed the bill, upon 
the ground that though a testator might so express his 
intention as to pass any interest existing at his 'death, 
yet in, this case his intention seemed merely to give 
the residue of the term he then had from Sir William 
East, and that nothing more was in his contemplation. 
Upon the appeal from this decision the Lord Chan- 
cellor considered that the equitable question before 
his Lordship must depend upon the legal question, 
whether if the lease had been renewed to the testator 
it would have passed. It is evident that if the new 
lease had been made to the testator himself in his life- 
time, this would have been a case for a trial at law, as 
being a mere legal question, depending upon the im- 
port of the words of the will, in respect to such after 
it u « rule acquired property. And it seems to be a rule of 

that where , f r , 

the dispos- equity, to be collected frpm the case we are now con- 

ing words 1 ■ 

wouidhave sidering, that where the disposing words are such that 
JwMJsifre- a court of law would have held the subsequent acqui- 
testator’s sition by renewal in the testator’s life-time to have 
renewals passed by them, any renewals after the death of the 
tatit testator, by his representatives, shall be for the bene- 

I 
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fit of the persons to whom the beneficial interest in 
the subsisting lease was devised. 

Now, in this case, though the testator lived out the 
lease which he had given by his will to his wife for 
her life, and at her decease to Thomas James, yet as 
he continued to occupy till his death, and paid rent, 
he became a tenant from year to year, which was an 
interest devisable and transmissible*. This legal in- 
terest, though become a tenancy only from year to 
year, attracted to itself that sort of tenant-right, or 
good will, on which the claim to a renewal would have 
grounded itself, for it was a sort of excrescence out 
of the old subsisting lease which had expired. . The 
Court therefore considered, that if this interest would 
pass by the will, such benefit of renewal would pass 
also as an adjunct to it, subject to the operation of the 
same testamentary disposition. 


his repre- 
sentative*, 
will past 
by such 
words. 

A tenancy 
from year 
to year de- 
visable and 
transmissi- 
ble. 


And the 
good will 
or tenant* 
rightwhich 
accompa- 
nies it pass- 
es with it. 


It ftas therefore said by his Lordship, that whe- 
ther the interest of the renewed lease, (supposing 
such lease to have been renewed in the testator’s life- 
time) would or would not have passed, must be de- 
cided, to raise any question between these parties 
upon the record. For the lease not having been re- 
newed, and the testator being at his death possessed 
of no larger interest than from year to year, the doc- 
trine cannot be applied, unless it would have been 
applied, if he had been lessee in the renewed lease. 

His Lordship then laid it down as a sound rule of Whe« 
construction, that when words are, by their import, prim. facie 
prima facie equivalent to pass future interests in per- pus future 
sonal estate, that construction ought to prevail, unless in penom- 


' See Dos *. Porter, 3 T.E. 13. 
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the context, in sound interpretation, calls for another 
ffawight construction; and this depends upon the context of 
bJbm con- the whole will. 

trolled by 

the eon* 
text. 

His Lordship thought that though there was a dif- 
ference between the leases, the lease in question not 
containing the same direct covenant for renewal 
which occurred in the others, yet there was enough 
in the lease in question pointing that way, to lead the 
testator to think that the expiration of the term would 
not put an end to the interest. Some parts of the 
will, particularly the last bequest, must be interpreted 
to pass the renewed lease, and the different clauses in 
the will are much the same in effect, though ex- 
pressed in different words. The obligation upon the 
wife to renew from time to time, shews that he meant 
not only the interest he had in the present lease, but 
the interest she would acquire under the covenant. 
Between the bequests accompanied with this express 
direction to renew, is the bequest of the premises in 
question ; and the person who was tenant for life of 
these premises, is the wife and the general residuary 
legatee. His general intention therefore was, that 
as to the particular part, so specially given to her, 
she should take only a life interest, and as general 
residuary legatee she should take absolutely for her 
own benefit (7). 


(7) Had the testator held over after the expiration of his term, 
and died in the mere occupation of the premises as a tenant by suf- 
ferance, he could hare given no title at all by his bequest. The 
particular legatee or legatees could have taken no interest in such a 
subject under his will. And supposing, in such a case, another 
person instead of the executrix to have been the residuary legatee, 
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Cancelling. 

AMONG the methods whereby a will may be re- 
voked is that of the destruction of the instrument it- 
self by burning, cancelling, tearing, or obliterating 
the same by the testator himself, or in his presence, 
and by his directions and consent ; which methods of 
revocation are excepted expressly out of the statute 
of frauds. But we are to observe that it has been c*n«*i- 

ling, an 

always an established point, both before and since equivocal 
that statute, that the act of cancelling or destroying 
a will, is in itself an equivocal act, and that its- opera- 
tion as a revocation depends upon the intent with* 
which it was done ; which must be made to appear: 
for if a man were to throw ink upon his will instead 
of sand, though it were a complete defacing or obli- 
terating of the will, it would not be a revocation : or 
if a testator, designing to cancel his former will, were 
accidentally to cancel one subsequently made and. 


the executrix renewing the lease, would, in equity, according to 
the opinion of his Lordship, have -been considered as doing it for 
the benefit of the residuary legatee, who, in preference to the par- 
ticular legatee, would hare a right to the benefit of such casual op- 
portunities as arose out of the succession to the mere occupation $ 
for the particular bequest could operate nothing, and must hare 
been considered as making no part of the will. But in this c^se, 
as the executrix was also general legatee of the residue, it appeared 
to his Lordship that she would hare been precluded from holding 
it for herself. 


T 
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If a testa- 
tor makes 
a second 
will, and 
in terms 
revokes 
the first, 
but it ap- 
pears that 
the revoca- 
tion of the 
first will 
was only to 
give ellect 
to the se- 
cond, the 
second will 
is no revo- 
cation, if 
ineffectual 
for want of 
the proper 
attestation. 
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meant to be his last will, such an act would clearly 
be no revocation : in these cases the intention must 
govern. This was the ground of the determination 
in Onyons v. Tyrer*; from which case it appears, 
that if a testator cancels his first will, and by a 
subsequent will, not properly executed, as by being 
neglected to be subscribed by the three witnesses in 
the testator's presence, sets up a devise contained in 
the first will, the first will, as to such devise, stands 
un revoked ; notwithstanding the testator in his second 
will expressly revokes his first, and such express re- 
vocation would, in other respects, be available as a 
declaration in writing within the statute. For it is 
plain lie did not mean to revoke his first will, as to 
the particular lands devised by it, unless be might by 
the second will, at the same time that lie revoked the 
first, set up the like devise, so as to take effect by the 
second will. And if by the latter will the premises 
had been given to a third person, it should never, 
said the Court, have let in the heir ; since the meaning 
of such second will would still be to give to the second 
devisee what it had taken from the first, without any 
consideration had to the heir ; and if the second de- 
visee took nothing, the first could have lost nothing. 

« 

It was plain that the testator did not mean to revoke 
the former will by cancelling simply, as a self-sub- 
sisting independent act; but by substituting at the 
same time another perfect will in its place, and not 
otherwise ; and therefore the cancelling was but a 
Circumstance, shewing that he thought he had made 
another good disposition by the second will. The ef- 
fect of such cancelling depended upon the validity of 


* 2 Verp. 743. 1 P. Wms. 345. Prec. in Ch. 4&9« 
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the second will; and ought to be taken as one act, 
done at the same time; so that if the second will wd§ 
not valid, as the testator thought it was, and without 
which he Would not have cancelled the first, the can- 
celling of the first will being dependent thereon, 
ought to be looked upon as null and inoperative also. 
In a Word, it was relicvable iii equity, under the head 
of accident or mistake. 

Hyde v. Hyde b , is also a case which shews that the 
cancelling (1) or tearing of a will must be done animo 
revocandi, to have the effect in law of destroying the 
validity of the will. The case was briefly as follows: 
A man made his will in writing, and thereby devised 
all his real and personal estate to his wife, her heirs, 
and executors, in trust, to pay his debts and legacies ; 
and then devised several legacies to his children and 
other persons, and concluded thus : — " In witness 
Whereof I have to this my last will and testament, 
containing nine sheets of paper, and to a duplicate 
thereof, to be left in the hands of A; set my seal to 
fevery sheet thereof ; and to the last of the said sheet* 

* 1 Eq. C. Abr. 409; 
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(1) It is obvious that the word , 1 * * * * 6 cancelling’ is used hero only to 

iignify the mantial operation of tearing or destroying the instrument 

itself, and not the virtual effect of destroying its validity ; and in 

this sense only is it tfsed in the clause of the statute of Charles^ 

where its ^effect of revoking a will is excepted out of the restriction! 
thereby created* But when the cases speak, as they sometimes do,' 
of the itiimus cancellandi, it is manifest that thtfy use the #6rd at 
importing the same as rerb'cahdi, and net merely as the sijjnot mode 
dfr eVtxSatton. 

v 2 
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my hand and seal which will was properly executed 
according to the statute. * 

The testator being afterwards desirous of adding 
other trustees to his wife, and to make some altera- 
tions in his will, sent for a scrivener, and gave direc- 
tions to prepare a draught of instructions for another 
will, which the scrivener did accordingly, and the tes- 
tator read it over and approved of it, and set his hand 
to it; and, thinking he had now made a new will, he 
pulled out of his pocket his first will, and tore off the 
seals from the first eight sheets, which the scrivener 
seeing, asked him what he was doing? " Why,” 
says he, “ I am cancelling my first will.” ff Pray,” 
says the scrivener, " hold your hand ; the other will is 
not perfected ; it will not pass your real estate, for 
want of being executed pursuant to the statute of 
frauds and perjuries ;” to which the testator replied, 
“ I am sorry for that and immediately desisted from 
tearing off any more of the seals ; and soon afterwards 
died without having done any thing further to per- 
fect the second will, or to cancel the first. After his 
death, on application to the spiritual court by the wife, 

, who was made executrix to the second will, it was 
sentenced to be a good will as to the personal estate, 
and she was admitted to prove it. * 

On a bill brought by the legatees against the wife, 
and other trustees, to have a specific performance of 
the trust in the first will, and that the estate might be 
sold pursuant to the directions of that will, it was in- 
sisted that the first will was revoked either by making 
the second, or by tearing off the seals from the first; 
but the Lord Chancellor held, that the subsequent will 
could be no revocation as to the real estate, not being 
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executed Recording to the statute of frauds, and 
that as to tearing off the seals from the first eight 
sheets, that not being done animo canccllandi, was 
no revocation; but because the spiritual court had 
sentenced the second will to be a good will of the 
personal estate, his Lordship also held it good to that 
extent, and that such legatees of personalties in the 
'first will as are left out in the second, must lose 
their legacies; but as to such as had legacies by 
the first will charged on the real estate, if the same 
legacies were devised them by the second will, that 
they should continue chargeable on the real estate ; 
provided such legacies were not increased or enlarged 
by the second will ; for though the second will was 
not sufficient in itself to charge the real estate, yet 
since the real estate remained well devised by the first 
will, they should be still secured by that real estate ; 
for they were not devised out of land like a rent, but 
only secured by land, which before was well devised ; 
but as to the new absolute personal legacies devised 
by the last will, they should be chargeable only on the 
personal estate ; and should have the preference in 
being first paid out of the personal estate, before the 
other legacies in the first will charged upon the real 
estate, because they had several funds out of which 
they might be paid — the personal legacies in the last 
will out of the personal estate, which was well devised 
by that will ; and the legacies charged or secured upon 
the real estate, which was devised by the first will, out 
of the real estate. 

In the cases last produced the mere mechanical act 
of tearing is shewn to be equivocal, and to yield to 
the inference of an intention not to revoke arising 
from other circumstances. Parol evidence, therefore. 


What evi- 
dence is 
admissible 
to deter- 
mine the 
intention ; 
and what 
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buningb ^ ie accompanying the act of cancelling is 

to moke cl *»rly admissible. The principle, however, of the 
admissibility of parol evidence for this purpose, re- 
quires, that in a case where the intended cancelling or 
destruction of the instrument has been prevented by 
' fraud or contrivance, affirmative proof of the animus 
vevocamU should also lie received, and that effect 
should be given to the intention so established. Even 
if such intention, so endeavoured to be defeated by 
fraud, were manifested by no act of the testator, it 
would be consonant to the general maxims of courts 
of equity to give effect to the intention, and to treat 
as perfected that which would have been perfected but 
for the fraud. So the slightest act of tearing, or an 
incipient burning amounting only to scorching, will 
satisfy the statute, where the intention to revoke can 
he manifested by proof of accompanying acts, or even 
declarations: but that, without proof of fraud, or 
partially executed intention, parol evidence could be 
received to shew a design to cancel, unaccomplished 
through mistake or accident, no case has yet estab- 
lished ; such a latitude would indeed seem to frustrate 
the caution of the legislature in respect to this object 
of the statute of frauds. 

The case of Bibb,?. Thomas* perhaps marks the 
boundary in respect to the admissibility of this evi- 
dence. A testator, who had for two months together 
frequently declared himself discontented with, his will, 
being one day in bed near the fire, ordered M. W. 
who attended him, to fetch his will, which she did, and 
delivered it to him, it being then whole, only some- 
W.hftt erased. He opened it, looked at it, then gave 


• S Bl. Rep. 1043, 
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it a slight jrip (2) with his hands, rumpled it together, 
and threw it on the fire, but it fell off. M. W. took 
it up and put it into her pocket. The testator did not 
see her take it up, but seemed to have some suspicion 
of it ; as he asked her what she was art, to which she 
made little or no answer. The testator afterwards 
said that that should not be his will, aurd bid her 
destroy it, to which she replied, “ So I will, when 
yon have made another but afterwards, upon re- 
peated enquiries, she said she had- destroyed it. 

The testator afterwards told another person that he 
had destroyed hrs will ; that he should make no other 
until Ire- had- seen his brother J. M. and desired the 
person- to tell his brother so, and that he wanted to 
see’ him. He afterwards wrote to hie brother, saying, 
“ I have destroyed! the will winch I made; for upon 
serious consideration I was not easy in my mind about 
the will and desired him to come down, saying, “ If 
1 die intestate, it will: cause uneasiness.” Ther testa- 
tor however died without making another will. The 
Jury, with the concurrence of the Judge, thought 
this a sufficient revocation of the will ; in which opi- 
nion Lord Chief Justice Be Grey and the whole court, 
upon a motion for a new trial, concurred ; the Chief 
Judice observing, that this case fell within two of the 
specific acts described by the statute of frauds ; — it was 
both' a burning, and a tearing ; and that throwing, the 
will on the fire with an intent to- bum it, though it 


(2) Tearing is a sufficient revocations within the statute without 
cancelling by tearing off the seal, if the act be accotDpatiied bj^aity 
circumstance' demonstrative of the intent to revoke; $ee JJibtypo 
dein. o$ Mole a. Thomas, Blackst. Rep. 0043. 
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was very slightly singed only, and fell oflj was suffi- 
cient within the statute. 

a caned- It has been observed in a former part of this trea- 
ted will is ... . , „ „ m 

not nece*. tise, in commenting upon the case of Onyonso. 1 yrer, 
Wv«i by that the cancelling is an act not necessarily operating 
stniction as the revocation of a will ; it is a circumstance pre- 
atitnted** sumptively indicating and expressing the intention, 
wtU ‘ and presumptively also the execution of that inten- 
tion ; but it may be explained away by particular cir- 
cumstances. In Onyons v. Tyrer the act of cancelling 
was in some sort merely conditional ; it was for the 
purpose of making way for another disposition, and 
only for that purpose ; and that disposition being never 
legally effectuated, the act of tearing the first will 
being unaccompanied with any absolute intention of 
revocation, was held to be inoperative. 'But where 
the act of cancelling has not such immediate reference 
to another disposition by a new will, but is done upon 
grounds of absolute dissatisfaction with the will al- 
ready made, the first will shall not be revived by the 
cancelling or destroying of a second. 

If indeed the first will could be revived, after hav- 
ing been deliberately cancelled and its efficacy de- 
stroyed, by the cancelling of a subsequent will, as well 
might a' will de novo be made by courts of justice for 
a party deceased, out of mere facts and conjectures. 
There is a gieat and manifest difference between per- 
mitting the act of cancelling to be qualified by refer- 
ence to the accompanying facts, which may shew it to 
have been done prospectively and in subserviency to 
a fresh testamentary disposition, and permitting proof 
pf altered intention inferred from the cancelling of a 

second will, to re-establish the prior will after it has 

s 
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been once deliberately and unconditionally cancelled. 
This would be a republication by implication, which 
we have the authority of Lord C. J. Parker 4 , after- 
wards Lord Macclesfield, for saying, cannot be done 
since the statute of frauds. 

The case of Burtenshaw v. Gilbert* will exemplify 
the observation just above made. There the testator, 
in 1759, duly executed his last will and testament, and 
also a duplicate thereof, but at the same time declared 
that it was not a will to his mind, and that he should 
niter it. In 1761 he made another will, which was' 
also duly executed ; the devises in which were different 
from those in the will of 1 759 ; and at the end of it 
there was a declaration by which he revoked all for- 
mer wills. After executing the latter will, the testator 
took one part of the old will in his hands, tore off the 
name arid seal ; and directed the person who had made 
the new will, to cut off the names of the witnesses to 
the old one, which he did in the testator’s presence. 
The testator at the same time said that a duplicate of 
the former will was in the hands of W. a devisee 
therein. He then delivered the new will to the person 
that made it, requesting him to take it away with him 
to his house, and keep it, for reasons which he men- 
tioned. Afterwards a principal devisee in both of 
these wills died ; soon after which the testator sent for 
the last will, and in 1762 that will was returned to him. 
The testator before his death, sent for his attorney to 
make a new will, but became senseless before he ar- 
rived. On his death, one part of the will of 1759, 
and also the will of 176-1, were found together in a 
paper, both cancelled. The other part q£ the will of 
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* Com. 395. 


* Cowjp. 49. 
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1759 was found uncancelled in the testator’s room, 
among other deeds and papers : how it came there did 
not appear (3) ; hut W., a devisee therein, was in the 
house when the searches were made. The question 
was, whether the testator died intestate or not ; that 
is, whether the will of 1759 was revoked ? And it was 
heM that the wilt of 1759 was revoked ; first by the 
new wiH of 1761, which was a complete, legal, and 
effectual wih ; and would have revoked the former, 
whether it had been cancelled or not, because at the 
end of it there was a declaration revoking- all former 
wills,; secondly, because the testator had actually can- 
celed the will of 1759. 


if “tom- This case also confirms the dictum of Sir Thomas 

tor makes 

duplicates, powts, at the end of the case of Onyons v. Tvr e»‘, 

and can- 3 J J 3 

cels one, 
the effect 

of the other owe of such duplicates with, the intention of destroy- 

is destroy- s 1 J 

hag hi& wilt, this* is a good) revocation of the whole 


that if a man having duplicates of his will, cancels 


wi». 


f 1 P. Wms. 345. 


wunption 0 " * n a TCT ^ rccent 01156 * n chancei 7 ** was that where a 

from find- testator cancels the part in his custody, the strong legal presump- 
tfefledand t * on * s ^e duplicate in the possession of another was not meant 
^nwncan- to prevail — That if bfcth are in the possession of the testator, the 
one cancelled, and the other uncancclled, the presumption of re- 
vocation still holds; but it has less strength. — That if both are in 
the testator’s possession, the one altered and cancelled, the other* 
in statu quo prius, the presumption against the operative existence 
of either may still remain, but with a strength yet more diminished. 
It seems to have been the doctrine of that case that either of these 
predicaments is enough to constitute a prima facie case for the heir, 
ao as to throw the burthen of proof on the devisee, who h to-en* 
counter the presumption by evidence of contrary intention, see 
Pemberton r. Pemberton, 13 Vez. jun. 200. 

3 
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In Burtenshaw v. Gilbert the first will was can- 
celled ; but it has been decided, that where a second 
will is made, the first remaining uncancelled, and a£ 
terwards the second will is cancelled, the first is in 
force as a good will at the testator’s death. Thus in 
Goodright v. Glazier 5 , where a testator, having made a 
will of lands, and afterwards given the same lands to 
the same person by another will, omitted to cancel the 
former, but before his death cancelled the latter, and 
both were found in his custody at his decease, the 
second cancelled, the first uncancetted, the first will 
was held to be effectual ; the court observing ” that a 
wilt is ambulatory till the death of Jthe testator : if he 
lets it stand till he dies, it is his will ; if he docs not suffer 
it so to do, it is not his will. Here, though the testa- 
tor made two wills, yet tlie second will never operated ; 
for it was only intentional, and the testator changed 
hjs intention ; and' cancelled the second so that it had 
no effect : it was indeed no will at alt, being cancelled 
before his death : then the former, which was never 
cancelled, stood as his will.’* 


Section XIIL 

Alteration and Erasure. 

A WILL is not revoked' by alteration or erasure 
beyond the particular object of such alteration or 
erasure ; though this seems to have been a point 

f 4 Burr. %bl%. and. see the took 44 Ass. pi. 36* 
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Difference 
in the ef- 
fect of al- 
teration 
and mere 
erasure — 
alteration 
being a 
fresh exer- 
cise of the 
disposing 
power re- > 
quires the 
’will to be 
re-execut- 
ed, to give 
effect to 
the altera- 
tion, if of 
freehold 
estate. 


* 
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never precisely in judgment before the case of Lar- 
kins v. Larkins, which was lately decided in the Court 
of Common Pleas \ We must be careful, however, 
not to confound erasure with alteration; since the 
latter, if it consists in making any new gift or dispo- 
sition, is to that extent another devise, and will clearly 
require the will to be re-executed according to the 
statute. The case of Larkins v. Larkins, was in effect 
as follows : 

William Larkins by his last will, duly executed, 
devised his lands in M. to his brother, John Pascall 
Larkins, Samuel Enderby the younger, of Alder- 
manbury, in the city of London, Esquire, and George 
Smith, of Lincoln’s Inn, in the county of Middle- 
sex, Esquire, their heirs and assigns, upon trust, to 
sell th$ same lands for the purposes in the will men- 
tioned. He also gave the residue of his estate and ef- 
fects to the same persons, and appointed them his 
executors and the guardians of his daughters. After 
this will was executed, the testator, with his own 
hand, made the following alterations : in the first de- 
vise to the three trustees, the words " the younger” 
and " George Smith, of Lincoln’s Inn, in the coun- 
ty of Middlesex, Esquire,” were struck out by a pen 
drawn through them : in the bequest of the residue, 
the words " the younger” and " George Smith, their 
heirs, executors,” were struck out ; but over the 
words "heirs, executors,” was written the word 
" stet;” in the clause appointing, guardians, the 
words "the younger” and “George Smith,” were 
struck out; and, lastly, in the clause appointing exe- 
cutors, the words " the younger” and " George 
Smith,” were struck out. The testator never in any 


3 Bos. et Pull. 16. 
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manner re-executed or re-published his will after 
making the above-mentioned alterations. And the 
question was, whether the devise of the real estate 
to be sold was revoked, by the testator’s having 
struck out the name of George Smith, one of the 
trustees, after the execution of the will. 

The ground upon which it was contended that it 
was revoked was mainly this, that after devising the 
same estate to two persons, by revoking that devise 
as to one, the testator had necessarily altered the es- 
tate of the other by enlarging it ; and that if it could 
operate at all, it must operate as a new gift; for 
whatever alters either the quantity or quality of the 
estate of the devisee must be considered as a new de- 
vise. This position, however, in which the strength 
of the argument for the total revocation consisted, 
was positively denied by the court ; by whom it was 
observed, that in a court of law the trustees must be 
considered as joint tenants in fee ; that whatever al- 
teration in the interest of the other trustee was cre- 
ated by this erasure, it was an alteration not arising 
from a new gift, but merely from a revocation. But 
Mr. Justice Chamb re put the point thus: the devi- 
sees being joint-tenants, are seised per my et per tout; 
but if one joint-tenant die in the life-time of the tes- 
tator, the other joint-tenant takes the whole of the 
estate, though it never vested in him during the life 
of the testator ; the reason of which is that the origi- 
nal devise is siifficient to pass the whole interest (2). 


(2) See Page ». Page, 2P.Wms.489. Man v. Man, 2 Strange, 
SOS. Mr. Justice Chambre seems to hare put. the decisioo of this 
case upon its safe ground, riz. that the will was not altered by the 
erasure, as it was made to carry no more than it was originally 
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Had this been the case of . a tenancy in Oomttion, uponi 
tbe erasure of one name, the remaining two Would 
take no more than the two-thirds of the estate (3). 

An erasure of a part of a will, therefore, does not 
necessarily operate as a revocation of the whole. 
And it is always to be recollected that the statute of 
frauds gave no new or positive efficacy to these sym- 
bolical modes of revoking a will, but left them upon 
the same footing as they stood at common law b . 

Short on the demise of Gastrell v. Smith, which 

* SeeCarthew. 81. 


framed to carry, since each joint-tenant takes the whole estate. 
But it would be a very different case if an erasure added to the 
quantify of interest carried by the will : as, suppose the words c for 
and during his life,’ after a gift by a testator of all his freehold 
estate to B., to be erased, thus converting an estate for life, into a 
fee. And even if the erasure only change the quality of the estate, 
it would seem to be a fresh exercise of the disposing power, and 
to require a fresh execution ; as, if after a gift to two and their 
heirs, the words 6 equally to be divided between them’ were to 
be struck out, this would not be merely a revocation but an altered 
devise. 

(3) Where a devise is to several as tenants in common, and one 
die9 in the life-time of the testator, the devise to him becomes 
lapsed. Bagwell v . Dry, 1 P. Wms. 700. and Page i\ Page, 489; 
But if a testator devise to A. B. and C. as tenants in common, and 
at the time af the devise only C. is living, although G. will not take 
the whole estate, yet there is no lapse, properly speaking, of thef 
shares intended for A. and B. ; but they pass with the residue, or 
go as if they had not been mentioned. If, however* the devise be 
to a dies of persons, generally, at to ti e sisters of TjH., and only 
one otft Of several Was living at the time of the devise* who suivive* 
flte testator, such tfrtvhror becomes intitled to the whole, 000 
aatd St^vrart o. Sheffield, 13 East f 
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was determined a few years ago m the Court of 
King’s Bench °, was the case of an erasure of the 
name of one of the trustees, accompanied by the 
additional fact of the substitution of others in his 
place. There a testator devised lands to two trustees, 
in trust for certain purposes, by a will duly executed 
and attested ; and he afterwards struck out the name 
of one of those trustees and inserted the names of 
two others. The will was not afterwards republished, 
but the court held that his intent appearing to be 
only to revoke, by the substitution of another good 
devise to other trustees, as such new devise could not 
take effect for want of the due execution of such 

altered will under the statute, it should not operate 

«» 

as a revocation ; or, at most, it could only operate as 
a revocation pro tanto, as to the trustee whose name, 
was obliterated. Here it was said, in support of the 
revocation, that the insertion of the two new trus- 
tees in the room of the one whose name was obli- 
terated, distinguished this case materially from those 
of Larkins v. Larkins, and Humphries v. Taylor d ; 
because it manifested the devisor’s intent, that the 
remaining old trustee should not take alone. 

But the court observed, that the facts of the case 
plainly shewed that the testator had no object but to 
change his trustees ; and it would be unreasonable 
when lie had not by any thing he had done indicated 
a disposition to dispose of his lands to different pur- 
poses from those declared by his will, to infer that he 
designed that his will should become inoperative, and 
so to let in his heir at law by what he did, rather than 
to conclude, that he thought he had by the alteration* 

* 4 East) 419. 

* 6 Bsc. Abr. tit. Wills and Test. 30$. Edit. Gwylfim. 
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introduced made a valid disposition of his estate 10 
the new trustees, and had no design to alter his will 
except so far as such obliteration and alteration could 
effectuate that purpose, by substituting the persons 
whose names he interlined in the stead of him whose 
name was struck out. If, then, the testator meant 
no revocation but by means of that, which he through 
mistake supposed to be a valid disposition to others, 
and had no intention to revoke by the obliteration 
he has made, but by an effectual substitution meant 
to be made of others in the room of him whose name 
was so obliterated, the case must be governed by that 
of Onyons v. Tyrer. 

But supposing the obliteration of the name of the 
one trustee to have revoked the devise as to him, still 
the heir would not be let in, for it might be still con- 
tended that the effect of the obliteration in this case 
was at most to revoke only the devise to that trustee^ 
whose name was struck out ; and, therefore, giving to 
that obliteration its full effect, it would still leave 
the devise to the other trustee in full force, and com- 
petent to sustain all the trusts of the will in exclu- 
sion of the heir at law. 


Section XIV. 

Mistake. 

PAROL and extrinsic evidence to control an ex- 
press revocation, or to effectuate an alleged inten- 
tion to revoke, not- manifested by any act of the tes- 
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tutor, oaght not, in general, to be received; and 
the difference is very plain between the admission 
of such evidence to contradict what is expressed* 
or establish What has no support from any other 
indications, and its admission for the purpose of 
explaining, by accompanying acts or declarations, 
some outward sign of a revoking intention, equivocal 
in its nature, as the acts of cancelling, obliterating, 
and tearing, above considered. But even express re- 
vocations have been permitted to be controlled by 
collateral evidence, when that evidence has been fur- 
nished by the instrument itself, as where the reasons 
given by the testator for the revocation of a former 
will are professedly founded upon- a mistaken appre- Where • 
hension of facts. Campbell v. French*, is a case of 
this sort ; which though decided in a Court of Equity, deranob. 
proceeded upon a principle of common law. There IppTehen- 
the testator by his will gave legacies to A. and B. de- acts* the 
scribing them as grandchildren of C. and their resi- ^® catl0 “ 
dence to be in America ; and by a codicil he revoked 
these legacies, giving as a reason , that the legatees were 
dead ; but the supposition as to that fact being errone- 
ous, the legatees were held to be entitled under the will, 
upon proof of identity (1). But where a testatrix by 

* 3 Vez. Jan, 321, 


(1) The case mentioned by Cicero, in his Treatise de Ora tore, 
lib. 1. c. 38. has been often cited, and relied on, as a sort. of autho- 
rity in our Courts, more especially in those where the civil law is 
taken as a guide, for admitting evidence of this mistake of facts to 
affect the validity of a testamentary disposition. We are to ob* 
serve, however, that in that case the error was occasioned by pal- 
pable misrepresentation, and that such misrepresentation was the im- 
mediate and sole impelling motive with the testator for altering his 
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codicil gave to A. the legacy which she had given by 
her will to the children of B. prefacing such altera* 
tion thus, “ As I know not whether any of them are- 
alive, and if they are well provided for,” though they 
were in fact living, A. was nevertheless held to be en- 
titled, the words above cited being construed to mean 
that if they were living they were Well provided for. 

But before such express revocation can be vacated 
^artoTi a P on grounds, it ought, I conceive, to appear 
wMch'noq ver y distinctly, that the mistaken facts were the impel- 
stituted ling motives (2)'to the revocation ; and it must be re- 
ling mo- membered, that in the Attorney General v. Lloyd*. 

tivetothe J , 

revocation Lord Hardwicke observed, that ** it is a very nice 
thing to say that because the reason a man gives for his 
devise is false, that therefore his devise shall foil, and 
how far that will extend I cannot say.” The case of 

k 3 Atk. 552. 


m 


The mis- 
take 


will. M What cause (says Cicero) could be more important, than 
that of the soldier, whose death being announced at home by % 
false messenger from the army, the father, trusting to the report, 
made another his heir, and died.” There was also another question, 
arising upon that case, on the principles of the civil law, viz. whe- 
ther a son could be disinherited of his patrimony, (for by that law 
he had an inchoate sort of property in his father’s effects), whom the 
father had neither appointed heir by his testament, nor disinherited 
by name ? And this last reason seems to hare been alone objection 
enough, as the will was by such omission what the civil law deno- 
minated testamentum inofficiosum.” But the error as to the fact 
seems also to have been considered as a good ground of objection 
by Cicero. See also James v . Greaves, 2 P. Wms. 970. 

(2) If a man gives a legacy to his wife by the description of his 
dtaffe wife, evidence of her incontinence is not admissible* And if a 
testator, out of love and affection to a child, supposing it'to be his 
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the Attorney General v. Lloyd, was shortly as fol- 
lows : — J. M. by his will, dated February the 8th, 
1734, gave particular lands, and his personal estate to. 
be laid out in lands, to charitable uses, and by a codi- 
cil, dated July 12, 1736, declared that if by the mort- 
main act the estates could not pass to those uses, he 
gave them to M. B. and his heirs; By a second codi- 
cil of the 17th of March, 1736-7, reciting that he had 
been advised that the devise of his lands was void, 
gave his personalty to the same charitable uses, and 
his real estate to M. B. The mortmain act passed in 
1736, and the testator died the 8th February, 1737. 
The advice upon which the testator professed to pro- 
ceed, appeared not to be well founded; for it had been 
decided in Ashburnham v. Bradshaw 0 , by the certified 
opinion of all the Judges 4 , that a devise of lands to 
charitable uses, made before the statute of mortmain, 
notwithstanding the testator survived the statute, 
passed the lands. 

But Lord Hardwicke reasoned thus, on the princi- 
pal case ; " That the testator was so advised, was a 
fact, in his own knowledge, and he grounded the de- 
vise in the codicil upon this advice, and not upon the 

* 2 Atk. 36. and see the cases in note 1. Ed. Saund. 

* Except Denton J. who was in ill health. 


own, had given it a legacy, and it turns out tha the child was not 
his own ; in sffch a case, according to the opinion of Lord Alvanley, 
in Kennell t>. Abbott, the legacy would not be revoked by the mis- 
take. But where a legacy was given to a person under a particular 
character, which he had falsely assumed, and which alone could be 
supposed to be the motive to the bounty; as, where a woman gave a 
legacy to a . man in the character of her husband, whom she de- 
scribed as such, but who at the time of the marriage-ceremony with 
her, had a wife living, the legacy failed. Kennell v. Abbott, 4 Vez. 
Jun. 802. 


Z 
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reality- of the law; for, however that might torti 
oat, he might beanxious to quiet a doubtful question, 
and to prevent its being litigated after his death, by 
settling it upon some certain foundation/' But the 
principal reason which weighed with his Lordship 
was, that he doubted whether the ne.w disposition by 
the codicil was put singly upon the point of law, the 
words of which Were, “ It being my intention that the 
charity should be continued, and being advised my 
personal estate can be given, I do, therefore, by this 
codicil, give my personal estate to the charitable uses 
before-mentioned ; and I do hereby give my real es- 
tate to M. B.” A case was made for the opinion of 
the Judges of the King’s Bench, and that Court cer- 
tified in favour of the devise of the real estate by the 
codicil. 


Section XV. 

Accident and Surprise. 

THERE may be something also in the circum- 
stance of a testator’s being prevented by surprise, or 
even by a sudden accident, when coupled with other, 
particulars in bis situation indicating the probability 
of an intended revocation, which may be allowed to 
operate a revocation of his will. Wells v. Wilson*, 
determined at the Cockpit in 1756, on appeal from 
the West Indies, lends support to this supposition ,* 
which case was as follows : 

* Cited by Sir Geo* Hay* in Shepherd ». Shepherd. 

2 
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A. wrote his will on one side of a sheet of paper, 
but neither signed nor sealed it. On the other side 
he wrote another will, and sighed and sealed it. 
They appeared to be both written at the same time, ; 
though it seemed impossible to determine which had 
been written first. There was a trifling difference. 
He had provided for the infant then in ventre sa 
mere, and who afterwards was born in his life-time. 
Sometime after this A. died, leaving his wife ensient 
with a child which was afterwards born. The ques- 
tion was> whether the will was thereby revoked, as’ 
the posthumous child wus entirely unprovided for. 
Evidence was produced to shew that in his most 
serious moments he had declared that 'he had made 
no will, but was resolved to do so on the first oppor- 
tunity, mentioning that the situation of his family 
required such precaution. 

While he was in this state of mind, he had the 
misfortune to receive his death wound by a fall from 
his horse, and in the short interval between the fall 
and his death, his thoughts were employed on the 
making of his will ; and accordingly he sent for a 
professional person ; but losing his senses and dyin^ 
soon after, the paper was all that was found. The 
great doubt with the court was, whether the will was 
prior or posterior to the paper written on the back 
of it. And in order to come at this, they adjourned 
the case for six months, that they might enquire 
further as to that fact. But this enquiry was fruit- 
less ; and therefore the Court directed that it should 
stand for argument on its particular circumstances. 
And at length, the Lords of the Council, upon a view 
of the whole matter, and the co-operating argument 
of a child’s being then unprovided for, set aside the 
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will. The decision did not turn upon the naked fact 
of the birth of a child unprovided for, but upon that 
and the frequent declarations of the testator ; the 
state of his mind; and his repeatedly declared in- 
tention in the interval between the fall and his 
death." 

This is the manner in which the judgment in that 
case is accounted for by the learned Judge of the 
Prerogative Court, in Shepherd v. Shepherd. He 
.seems, however, to have omitted that circumstance 
in the case, without adverting to which, the pro- 
priety of admitting the evidence of declared inten- 
tienj seems palpably open to the objections arising 
from the statute of frauds, viz. the suddenness of the 
accident, which was a surprise upon those intentions 
so natural under the circumstances of the testator’s 
family to have existed in his mind, and which afforded a 
foundation for the reception of that testimony, which, 
without such a foundation, has always been rejected 
by the better opinions. A case of this sort is men- 
tioned in the first volume of Roll’s Abridgment*. A. 
made his will, according to the statute, and afterwards 
Revoked it by parol, and then declared his intention 
to alter it when he came to D., but^before he could 
come to D. was murdered ; the will was held to be 
revoked. 
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Section XVI. 

Of the Revocation of Wills made under Powers. 

IN a former part of this Treatise, where the exe- 
cution of wills was under consideration, that part of 
the subject was viewed in its connection with wills 
made under, and in execution of, powers: it seems 
important also to consider how the law in respect to 
revocations applies to this description of wills. 

It appears to be a general, established, point, that p 0 n in a ^ ent 
the instrument by which a power is directed to be “*^, u by 
executed, must have the requisites which specifically the wi Jf 

9 » r j according 

belong to its nature, and proper constitution, and [“ r ^ n d *' 
be attended also by all the train of incidents which quaiitietof 
legally accompany it*. Upon this principle it is that 
a will made in execution of a power, is, to all intents, 
a will : it is ambulatory and incomplete till death, 
and alterable and revocable by cancellation, or any 
of the methods whereby a will, in the strictest and 
most absolute sense, is so affected. It is also equally 
clear that if an appointee under a power executed 
by will, die before the appointer, the interest under 
the appointment fails by lapse, as in the ordinary 
cases. 


This rule is universal. It extends to a will of copy- 
hold, which, though not considered as the act by 
which the estate is transferred, .(that being the ope- 
ration of the surrender), is nevertheless in its own 
nature specifically a will, though in its instrumentary 


So in re- 
spect to a 
will of co- 
pyhold, 
though not 
properly 
the act by 
which the 
estate is 
traas* 
ferred. 


m 2 Freern. 61. 
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operation it is only directory of the uses of the sur- 
render. Thus, if a copyholder surrenders to the use 
of his will, and then makes his will in favour of A. 
and survives him, the benefit is gone ; for, as a will, 
the appointing instrument is inefficacious till the 
death of the appointer, and if the appointee is not 
then in existence, the gift cannot take place b . 

It cannot be doubted, that an appointee under a 
power must ektim according to the nature of the in- 
strument by which the power is directed to be exe- 
cuted. Thus, if a power is given by deed to appoint 
lands by will, and the person to whom the power is 
given makes his will accordingly, and gives the lands 
to A. and his issue , which words in a deed convey 
only an estate for life to the grantee, though the de- 
visee takes properly under the power ; yet, because the 
appointment is by will, the words are construed to con- 
vey an estate tail. So, it is conceived, if it were " to 
A. for ever,” the estate would be construed a fee sim- 
ple for the same reason. 

Upon the same grounds, sueh an appointment by 
wilL in execution of a 'power, is held to be re- 
vocable p ; and therefore, though, where a .power is 
executed by deed, unless a power of revocation is 
reserved by the deed, (and such fresh reservation 
of power to revoke may be made toties quoties,) the 
appointment cannot be revoked (1), yet if it be 

* See ihe great case of the Duke of Marlborough v. Lord Go* 
dolphin, % Vez. 61. 

* 2 Vez. 77. S. C. ibid. 610. and see Robinson v. Hardcastle, 
2 Bro. C. C. 30. Reid r. Shergold, 10 Vez. Jun. 370. 


(1) Hatcher «• Curtis, 2 Free©. 61* Such appointment by 
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executed by will no such fresh power of revocation 
need be reserved*; the nature of the instrument sup- 
plies it. 

By the case of Cotter v. Layer*, which has been 
already cited to shew that a covenant entered into 
for valuable consideration amounts to a conveyance 
in Courts of equity, and is therefore, in those Courts, 
held a revocation of a will, it also appears that, where 
the will works as an appointment under a power, 
it is equally revoked in equity by such executory 
contract under seal. In that case, though the will 
was made in execution of a power by a married 
woman, who cannot in strictness make a will at all, (2) 
and the conveyance was only in fieri, yet the first in- 
strument was adjudged to be revoked by the second. 

Lord Hardwicke decided the ease of Oke v. Heath, 

* Hatcher v. Curtis, 2 Frecm. 61. and see 1 Vez. 139. 1 Bro. 
C.C. 533. 2Bro.C.C. 319. 

• 2 P. Wins. 662. 


deed cannot be revoked without a fresh reservation of a power in 
the executing instrument for that purpose, though the original 
deed should expressly authorize such future revocations, as was 
adjudged in the leading case of Hele v. Bond, Free, in Ch. 474. 

(2) It is true, nevertheless, that if a married woman, with the 
consent of her husband, make a will, the same must be proved in 
the Ecclesiastical Court, Mariot v. Kinsman, Cro. Car. 219. and 
the will of a femme covert cannot be given in evidence until it has 
been proved in the Spiritual Court ; see Jenkin v. Wiiit^house, 
Burr. 431. and Stone v. Forsyth, Doug. 707. where Lord Mansfield 
Bays, if the Ecclesiastical Court will not grant probate, the proper 
course is to appeal to the delegates. Mr. Douglas in note (+ 150) 
lb. observ.es, that the regular course in cases like this, is for the Spi- 
ritual Court not to give probate of the will, but administration with 
the will, as a testamentary paper, anne*ed.-~See Ross v. Ewer, 
3 Atk. 160. and note (1) by M. Sanders. 
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agreeably to this doctrine, declaring, that the founda- 
tion of his opinion was, that wherever such a power 
to appoint is given to a married woman, which she 
executes by will, it is subject to all the qualities of a 
will. She has, said his Lordship, executed her power 
by will, and called it so throughout. The whole frame 
is testamentary. And although this arises out of her 
power to make a will, and it is a general notion of 
law as to powers, that any one taking under the di- 
rections of the will, takes under the power in the 
same manner as if their names were inserted there ; 
yet they must take according to the nature of the 
power and instrument taken together. And in an- 
other place 1 . Lord Hardwicke is more explanatory on 
this particular point, where he says, that the qiean- 
ing of persons taking under the power, as if their 
names had been inserted in the power, is, that they 
shall take in the same manner, as if the power and 
instrument executing the power had been incorpo- 
rated in one instrument: they shall take as if all that 
was in the instrument executing had been expressed 
in that giving the power. So it is, said his Lordship, 
in the appointment of uses. If a feoffment is 
executed to such uses as one shall appoint by will; 
when the will is made, it is clear that the ap- 
pointee is in by the feoffment ; but he has nothing 
from the time of the execution of the feoffment, 
so as to vest the estate in him. The estate will 
vest in him according to the nature, of the act 
done, and the appointment of the use from the time 
of the testator’s death. This, therefore, is not a 
relation so as to make things vest from the time of 
the creation of the power, but according to the time 
of the act executing the power h . 

* 2 Vez. 78. 

* And see Vendcrzee ©. Adorn* 4 Vez. Jun. 771. 
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Section XVII. 

Subsequent Marriage, and Children. 

AMONG implied revocations, and, as such, not 
felling within the statute of frauds, is that which is 
produced by a subsequent marriage and the birth of 
a child or children, on which point the case of Lugg 
v. Lugg (1), is said to have been the first affirmative 
decision. The point was said to have been after- ^rSe!* 
wards doubted, but was at length recognised as a 
rule of law* though it received no adjudication as 
to real estate till the case of Christopher v. Chris- unpHedre. 
topher was determined in the Court of Exchequer 
in 1771 \ It appears from the report in Ambler, of 
Parsons vt Lanoe, that Lord Hardwicke entertained 
doubts as to the applicability of this rule to real es- 
tates, but it has since been carried to that extent, 
if that could be said to be extending the rule which 
was no enlargement of its principle ; for there seems 
to be no foundation for saying, that the presump- 
tion on which it grounds itself is less applicable to 
one description of estate than another (2). 

1 Brown v. Thompson, 3 Eq. Ca. Abr. 413. Parsons v. La- 
noe, 1 Vez. 189. Ambl. 557. 

* See 4 Burr. 2171. 2182. Dougl. 35. 


(1) 2 Salk. 592. 1 Lord Raym. 441. by the delegates, among 
whom was Lord Chief Justice Treby. 

(2) It appears that the rule under consideration was borrowed Origin and 
from the civil law, and incorporated into our law, with some hesi- ** 
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if rd „ The general rule was admitted in Brady. lessee of 

Mansfield's ° J 

doctrine in Norris v. CuDitt *, the Chief Justice at the same 
the wfanu- time observing that in. his recollection there was no 
extrinsic case in which marriage, and the birth of a child, had 
to rebut been held to raise an implied revocation, where there 
sumption, had not been a disposition of the whole estate (3). 
In the last-mentioned case. Lord Mansfield expressed 
great doubt whether the circumstances of the case 
were such as would raise the presumption, the testa- 
tor having, in contemplation of his marriage, settled 
8002. a year upon his intended wife ; so that he not 
only contemplated the change in his situation to take 


• Dougl. 31. 


doptton of 
the rule. 


Whether 
the previ- 
ous dispo- 
sition of 
the whole 
estate is 
necessary 
to ground 
the appli- 
cation of 
the rule. 


tation, and by very gradual adoption. Lord Kenyon has remarked 
that a very able lawyer, Mr. Justice Perrott, dissented from the 
decision in Christopher v. Christopher, lest the statute of frauds 
should be thereby repealed, and having a jealousy of introducing 
the civil law, he resisted the force of those arguments which found 
their way to the other Judges who determined that case. But his 
Lordship added, he was glad those Judges did over-rule his opi- 
nion, because no person could wish that his family should be put 
into such a situation as to be deprived of all provision, and that the 
secondary objects of his bounty should be preferred to his immedi- 
ate children. 5 T. R. 58. 

(3) Lord Mansfield’s doctrine does not appear to have been 
acted upon, and yet many difficulties must follow a different con- 
struction of the rule, for if it is applicable to cases, where the mar- 
riage and birth of a child were not preceded by a total disposition, 
it must either depend upon a fluctuating consideration of what was 
enough for the family in each case ; or, if every partial disposition, 
however ’small, is to be revoked by these events, then it must 
rest upon this proposition, viz. that every man who marries, and 
has issue, must necessarily mean all he has in the world to become 
theirs. 
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place after his will, but actually provided for it, as 
to his wife, by his will, and his Lordship appears to 
have considered the rule as flexible to the particular 
circumstances of each case, and standing only on a • 
presumption of fact, which, like all other presump- 
tions of the same kind, might be rebutted by every 
sort of evidence. According to this view of the 
principle of the rule, the facts of the case were ad- 
mitted to furnish a counter inference to. the pre- 
sumption of the rule, which was made to give way ; 
and the will was adjudged upon these grounds, to be 
unrevoked by the subsequent marriage, and birth of 
a child. 

In subsequent cases the rule has been considered Theprinci- 

pie of the 

as standing upon firmer ground than a mere pre- rule ac- 
sumption of fact. In Doe v. Lancashire 4 , Lord LordKw? 
Kenyon was of opinion that the foundation of the >ou ‘ 
principle was not so much a presumed intention to 
alter the will, implied from the circumstances after- 
wards happening, as a tacit condition annexed to the 
will itself at the time of making it — that the party 
does not then intend that it should take effect if there 
should be a total change in the situation of his fa- 
mily. And Lord Alvanley, in Gibbons v. Caunt e , 
expressed a disapprobation of the practice of receiv- 
ing parol evidence to rebut the presumption, which 
he seemed to think should be considered as inevit- 
ably arising from the subsequent marriage and birth 
of a child. 

The decision in Christopher v. Christopher, went 


* s T. R. 49. 


* 4 Vez. Jun. 848. 
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a little beyond former cases, not only in carrying the 
rule to real estate, but in applying it also to the case 
of a second marriage with children, where there 
were no children of the first marriage. 

whether By the case of Gibbons v. Caunt f , it was left a 
revoked by question, and so it still remains, whether, if a tes- 
morc child- tator has more children by a first marriage born after 
fint miri- the date of the will, and becoming a widower marries 
a?' S again, and has no child by the second wife, the will is re- 
cond*inar- Yoked. , Lord Alvanley, however, observed that there 
ont'chir* 1 * was not a single argument applying to the feelings 
dr«i. mankind^ that did not apply as much in the case 

before him as in the simple one of a subsequent mar- 
riage, and the birth of a child. 

It was held, however, in the well considered case 
ex parte the Earl of Ilchester e , that a second mar- 
riage and the birth of children, where the wife and 
children were provided for by settlement, and there 
were children by the former marriage,, which was be- 
fore “the will, was a case of exception to the rule in 
question ; and the will in that case wls held not re- 
voked. And this decision appears to strengthen 
what was observed by Lord Mansfield, in Brady v. 
Cubitt, on the testator’s having in his contemplation, 
at the time of making his will, the provision for his 
intended marriage ; and seems to favour the doctrine 
of founding the principle of these cases rather upon 
presumption from intention, than a fixed and perma- 
nent rule of law. 

The Lord Chancellor, in the case last adverted 


. ' 4 Vts Jun. 840. 


* 7 Vez. Jun. 348. 
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to, disclaimed the adoption of any general prin- 
ciple, and professedly decided the case before 
him upon its own particular circumstances. He 
thought it better to express his opinion in terms 
of exclusive applicability to the case, by declaring 
that under all the circumstances belonging to 
it, he thought that the appointment was not re- 
voked by the subsequent marriage, and birth of 
children. 

The case of Doe v. Lancashire h , was that of a 

J quent mar. 

subsequent marriage, and the birth of a posthumous 
child ; and, the point there was, whether the circum- #po»thu- 
stance of the child’s being; born after the death of the operate as 

° a revoca- 

testator, took it out of the rule that marriage and the tion. 
birth of a child are a revocation of a will. The ar- 
gument principally relied on against the revocation 
was this, viz. that at the death of the testator, and be- 
fore the birth of the child, one of the circumstances 
which composed a case falling directly within the 
rule was wanting; and the decision respecting the 
validity of the will, ought then to be made, as if 
the question had arisen during the interval between 
the death of the testator and the birth of his child ; 
for the will could not be valid at the testator’s' death, 
and rendered invalid by subsequent extrinsic circum- 
stances. Suppose the child had never been born 
alive, and the marriage and pregnancy had been 
held to be an implied revocation, all the devises 
in the will would then have been revoked in favour 
of a person who never came into esse. The great- 
est presumption that could be raised from the wife’s 
pregnancy would be an intention to revoke when 


! j T.E. 49. 
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the child should be born ; but a declaration of an 
intention to revoke a will at a future time was not 
sufficient even before the statute of frauds ; it must 
be a present purpose 

But this reasoning was met by Lord Kenyon’s 
exposition of the principle of the rule, viz. that it 
does not so much depend upon the presumption 
of intention, as on the notion of a tacit condition (4) 
annexed by legal construction to the will, that in 
such an event the will should not stand. In support 
of the decision may be added also the fiction of law, that 
the instant the child is born, he is considered by re- 
trospect as born during the parent’s life ; which doc- 
trine is referrible to the civil law from which the rule 
itself was originally borrowed, and from which it may 
therefore with propriety receive its explanation (5). 

1 Cranwell v. Saunders, Cro. Jac. 497. 


(4) A man may make a conditional or contingent will ; as 
where a testator on the eve of going abroad says, 66 In case I die 
before I return, I bequeath so and so,” the will is avoided by his 
return. Ambl. 557. Parsons v. Lanoe. 

(5) Vinn. lib. 2. tit. 13. The will is good until the child is born, 
quam diu quis in utero est, proprie nondum homo vel animal est* 
But the moment he is born testamentum rumpit ; tunc enim fic- 
tione juris, nati vitas retrotrahitur. See also what his Lordship 
observes as to the notice which is taken by our law of posthu- 
mous children; as where a father dies leaving a daughter, and his 
Wife eftsient, and a son is afterwards born, though the lauds des- 
cend to the daughter in the interim, yet the instant the son is 
bom the descent shifts to him. See Co. Litt. 11. 6. His lordship 
added, that under the statute 10 and 11 W. 3. c. 16. the law con- 
sidered posthumous children as entitled to take, but the misfortune 
was that if there were no trustees to preserve contingent remain- 
ders, that which was good iu its inception, might be afterwards de- 
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Mr. Justice Grose forcibly observed, that he knew 
of no argument founded on law and natural justice, 
in favour of the child who is born in his father’s life- 
time, that did not equally extend to a posthumous 
child. And Mr. J usticc Buller relied on the cases in 
our own law, which have decided that a posthumous 
child is to be considered as in the same situation as 
one born during the parent’s life. He said that all 
the cases cited by the counsel for the plaintiff as .well 
as that of White v. Barber (6), established the point 


feated by the child’s not being in esse when the particular estate 
dropped ; but that was founded on technical reasoning, because 
the particular estate failed before the remainder could take effect. 
See the note by Mr. Serjeant Williams, to Purefoy v . Rogers, 
Saund. 387. n. 7. 

(6) 5 Burr. 2708. Doe Clark, 2 II. Bl. 399. It seems, 
therefore, to be well established that under a devise to children 
living at the testator’s death, a child in ventre sa mere shall take. 
Hale v. Hale, Prec. in Ch. 50. Beale v. Beale, 1. P. Wms. 245. 
Miller v. Turner, 1 Vez. 85. Clarke r. Blake, 2 Bro. C. C. 320. 
Though there are some cases to the contrary : Pierson v. Gar- 
nett, 2 Bro. C. C. 38. Cooper v. Forbes, 2 Bro. C. C. 63. If 
one devises, in case he leaves no son at the time of his death, to 
J. S. aud dies leaving his wife privement ensient with a son, this 
posthumous son is a son living at the testator’s death, and J. S. is 
consequently not entitled. See Sir Rob. Burdett v . Hopegood, 
1 P. Wms. 485. So a posthumons child takes under the statute of 
distributions, 2 P. Wms. 446. Wallis u. Hodson, 2 Atk. 117. 
Thus also if a power be created for charging lands for portions for 
younger children living at the father’s death, a child in ventre sa 
mere is a child within the power. Beale r. Beale, 1 P. Wms. 244. 
It is said also that a posthumous child may be vouched, Co. Lltt. 
390. If the mother takes poison with intent to poison it^ and the 
child is born alive, and afterwards dies of the poison, it is murder 
by the common law. 3 Inst. 50, 51. As to the intermediate profits, 
Lord Ilardwicke, in the case of Bassett v. Bassett, 3 Atk. 203. 
held, that a posthumous son, claiming under a remainder in a set- 

2 A 
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that there was no distinction between a child in ven- 
tre sa mere, and one actually born. He would add, 
he said, one to them from 1 Vez. 85. where in a bond 
given on marriage to raise 2000/. for such child or 
chikjren of the marriage, as should be living at the 
death of the father or mother, a posthumous child 
was held intitled to take as coming within the descrip- 
tion. Upon these reasons the court gave judgment 
for the revocation (7). 

Marriage It seems, therefore, upon the above-mentioned 

and the 1 

With of a cases to be well settled that marriage, and the birth 

concur, of a child, are by operation of law a revocation of a 

and both . 

events preceding will. And it appears to be with equal cer- 


tlement, was by construction of the 10 and 11 W. 3. c. 16. entitled 
to them : but in the same case he seems to have taken it for granted 
that on a descent the mean profits belong to the intermediate pos- 
sessor ; for he directed that the profits of the estate descended 
should he accounted for by the uncle, only from the birth of the 
posthumous child. In Co. Litt. page 55, b. Lord Coke says, u If 
a map seised of lands in fee hath issue a daughter, and dieth, his 
wife being ensient with a son, the daughter soweth the ground, the 
son is born, yet the daughter shall have the corn, because her es- 
tate is lawful, and defeated by the act of God.” From which it 
is t6 be inferred that Lord Coke did not consider the posthumous 
child as entitled to any mean profits upon a' descent . And Lord 
C. J. De Grey, in 2 Wils. 526. on a question whether a posthu- 
mous son was actually seised, denies that the posthumous son, In 
the case of descent, can be entitled to any profits received before 
his birth, and cites 9 H. 6, 25. as an authority in point. See Mr. 
Hargrave’s note to Co. Lit. p. 11, b. 

(7) The Court agreed in disclaiming any attention to the declar- 
ations of the husband; because letting in that kind of evidence 
would be in direct opposition to the statute of frauds, which was 
passed in order to prevent any thing from depending either on the 
mistake or the peijury of witnesses." 
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tainty settled that both these circumstances must hap- 
pen to produce such a consequence. In Ward v. 

Phillips, a will was found which gave every thing to “j” v#ca * 
the widow. A posthumous child being born, a suit 
was instituted in the Ecclesiastical Court to set 'aside 
the will ; and the court having decreed against the 
will, that decree, on appeal to the delegates, was 
reversed. Dr. Hay, in commenting upon the case 
observes, that on the side of the first decree it was 
objected by Dr. Calvert, that as marriage alone did 
not revoke a bachelor’s will, but required the addi- 
tional consideration of the birth of a child, the birth 
of a child or children was to be taken as the essential 
and operative circumstance, and ought to revoke 
a married man’s will ; and for this construction 
he relied on the case of Jackson v. Hurlock, be- 
fore Lord Northinglon ; but that case went no 
further than to recognize the rule, that marriage 
without issue did not revoke a will, which rule, 
said Dr. Hay, was before established by many cases; ■ 
but it by no means followed from thence that 
the birth of children would affect a married man’s 
will. 

It was further objected, continued the learned 
Doctor, that in the Roman law, by which we proceed 
in this court, the birth of children operated as a revo- 
cation of a precedent will. This is rightly stated 
from the Roman law ; and it is true that the Roman 
law in general guides our decrees ; but it guides our 
decrees no further than where it stands uncontra- 
dicted by the English law. In the former, children 
are considered as having a property in the effects of 
the father ; but in our law we know of no such thing, 
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and therefore the effect of the birth of children must 
be very different (8). 

In Shepherd v. Shepherd, the case was thus : 
Shepherd, the testator, after some small legacies to 
his collateral relations, made his wife .his residuary 
legatee. After this will, his wife was brought to bed 
of a daughter in 1763, upon whose birth the testator 
added a codicil to his will, whereby he directed that 
the legacies should be paid, and that an annuity of 
3001. should be secured upon the residuum, and paid 
to the daughter. The codicil and will were found 
together. In 1765 another daughter was born ; and 
in 1768 a son, who was a posthumous child, the tes- 
tator having died about six months before his birth. 
These two last children being unprovided for, a suit 
was commenced in equity, to set aside the will, and 
to decree an intestacy. And the question on the case 
sent out of Chancery by Lord Camden, for the opi- 
nion of Sir George Hay, Judge of the Prerogative 
Court, was, whether the subsequent birth of children 
. . was a revocation of the will. That learned civilian, 
after stating it to be an incontrovertible position set- 
tled by an abundance of cases, that marriage alone 
will not revoke, held that so the birth of children 
alone would not, unless under very special circum- 
• stances ; and accordingly decreed the probate to the 
executor. 

Upon the whole, therefore, it appears that the doc- 
trine as expressly laid down in Lugg v. Lugg, before 


. (8) See Dr. Hay’s judgment in Shepherd v. Shepherd, 5 T. R. 51, 
In note. 
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mentioned as the first of this class of cases, viz. that 
where the revocation depends upon the alteration in 
the testator’s circumstances, it must be a total altera- 
tion, has prevailed through all the subsequent cases. 
And that total alteration is made to consist in the 
combination of the two facts' of marriage and the 
birth of a child or children. 

But Dr. Ilay, in the above-mentioned case seemed 
also to think that there might be such a total igno- 
rance in a testator of his real situation as might occa- 
sion some doubt; according to the case put by Cicero, 
in his De Oratore, and which has before been men- 
tioned as applicable to our law on the same subject : 
Pater credens {ilium suum esse mortuum, alterum 
instituit haeredem, filio domo redeunte, hujus institu- 
tions vis cst nulla. But it has also been before ob- 
served that by the Roman law the children were con- 
sidered as having a sort of inchoate property in the 
effects of the parent. Unless the testator shews by 
the context or expression of his will the existence 
of such total mistake or ignorance, or professedly 
grounds his testamentary disposition upon facjs which 
he can be shewn to have mistaken, it should seem 
very strong to say, since the statute of frauds and 
perjuries, that any extrinsic evidence.can be admitted 
to prove the intentions of the testator for the purpose 
of overthrowing his will (9). Where the will itself 


, (9) The inquisitive reader will find the subject of the admissi- 
bility of extrinsic evidence to controul or explain written instru- 
ments treated of much at length in the introductory chapter to the 
treatise on the statute of frauds. And particularly as to the relief 
against mistakes^ in Sect. 4 of Chapter I. 
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coupled with the facts shews the mistaken apprehen- 
sion on which the 'devise has been grounded, the case 
falls within the principle of Campbell v. French, 
already cited k . And to a case so circumstanced per- 
haps the principle on which Lord Kenyon seemed in 
great part to ground his opinion in Doe v. Lanca- 
shire, may seem to apply ; for there appears to be a 
sort of tacit condition annexed to, or accompanying, 
in legal consideration, such a devise, that if the facts 
were otherwise than apprehended by the testator, 
the devise should not stand. 

i 

.ryg pre _ In a case where, after a man had made his will where- 

of'revoca- % l* e had bequeathed several legacies and appoint- 
ee way his wife residuary legatee, the wife died leaving 
t» circum- several children, and the testator married again and 

stances. ° 

had one child by his second wife, and afterwards pe- 
rished by shipwreck together with his wife and all his 
children, it was decided by Sir W. Wynne, the judge 
of the prerogative court, that the will was not re- 
voked. ' 

As the circumstances of this case were peculiar, and 
many important principles occur in the argument, it 
shall be presented fully to the reader (10). 

George Nether wood shortly after his marriage with 
* 3 Vez. Jun. 321. 


(10) A correct note is given of the case of Wright v. Nether- 
wood, in Mr. Evans’s very valuable edition of Salkeld’s Reports j 
to which note the Author is principally indebted for the above 
statement, though he has a pretty full one in MSS. in his own pos- 
session, with the addition of many learned opinions. 
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his first wife Elizabeth Lomax, made a will whereby, 
after charging his real estate with the payment of his 
debts and legacies, if his personal estate should be 
deficient, he gave some pecuniary and specific lega- 
cies, and bequeathed the residue of his personal estate 
to his wife. He also devised his real estate to his wife 
for life, with remainder to one George Netherwood, 
and appointed an executor for his effects in England, 
and another executor for his effects in the West In- 
dies. His wife died leaving several children ; the tes- 
tator married her sister and had issue by her, one son. 

He afterwards embarked for England from Jamaica, 
with his second wife, her son, and all the children by 
the former marriage. The ship in which they em- 
barked was never afterwards heard of, and was ad- 
mitted to be lost. 

The will was proved by the executor in England, 
and by the inventory of the property belonging to the 
deceased it appeared to amount to about 8000/., the 
legacies amounted to rather more than 200/. 

The executor who proved the will was afterwards 
cited by the next of kin to prove it in solemn form, 
or to shew cause why it should not be declared in- 
valid. 

Sir William Scott and Doctor Nicholl on this occa- 
sion argued in support of the will. They contended 
that in this case it was not revoked by the second mar- 
riage and birth of a child. That although it might be 
admitted as a general principle that these events did 
revoke a will on the presumption that upon such a 
total alteration of his situation the testator did not con- 
tinue to have the same intention, yet that such pre- 

l 
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sumption was liable to be repelled by circumstances; 
and that if it appeared to be his intention that the will 
should stand, marriage and the birth of a child would 
not destroy it. They observed that all presumptive 
revocations were stricti juris, and must be wholly in- 
consistent with the deceased’s intention to dispose of 
his property according to his will. That the general 
principle of these revocations is, that where a per- 
son has contracted such new obligations and relations, 
it could not be supposed he meant to adhere to his 
former disposition : that this principle was recognized 
by all the cases upon the subject, and that they all 
proceeded upon the ground of a total alteration in 
the testator’s circumstances : but that if there were 
not a total alteration, the implication was re- 
pelled. 

No case, they said, could be stronger against a re- 
vocation than this. When the deceased was married 
he made a will by which he bequeathed some small lega- 
cies, and disposed of the rest to his wife. This, they 
observed, might have been in confidence that she would 
take care of any children he should have by her. 
By the death of the wife the residue became lapsed. 
And on his second marriage his fortune would have 
taken the same course in point of substance as if he 
had made no will. The few legacies would have be- 
longed to the persons to whom they were given, and 
the residue would have been the subject of the statute 
of distributions. 

They mentioned cases in which it had been held 
that this alteration in circumstances did not amount to 
a revocation, as, where the will was not of such a des- 
cription as to make the court say the testator could not 
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in duty adhere to the disposition winch he had made. 
Such was the case of Brown v. Thompson ‘, where 
it was held tliat the alteration in circumstances 
was not sufficient to amount to a revocation, 
for no injury was done to any person, and those 
whom the testator was bound to provide for were taken 
care of. That case they contended was the same as 
the one in question ; the great bulk would go to the 
wife and children, all the new relations were fully 
satisfied, and there was no probability of the tes- 
tator’s not intending to adhere to his former dis- 
position. In Brady v. Cubitt m , it was said by Lord 
Mansfield, “ that upon his recollection there was no 
case in which marriage and the birth of a child had 
been held to raise an implied revocation where there 
had not been a disposition of the whole estate.” This 
they contended, although it might not be essential, 
was certainly very material. Presumed revocations 
might exist where the residue was very small, but it 
was otherwise where a small part only was disposed 
of, and the bulk remained. In Thompson v. Shep- 
herd, mentioned in a note to Ambler", it was held 
that marriage and having children did not amount 
to a revocation of a will made by a widower who had 
children. It was not that complete alteration of cir- 
cumstances which implied the revocation of a declared 
intention, A case of Calder v. Calder, lately decided 
in the prerogative court, they said, did not apply, as 
it depended upon its own circumstances, and there was 
no ground to presume that the testator adhered to his 
intention. That was the case of a will made by a 
widower having no children, and which had no view to 
the relations of husband and father. The great bulk 
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of his property was left away, and there were declara- 
tions shewing his ided that his property would go to 
his wife and children upon a marriage subsequent to 
the will ; and the will itself was such as would have 
involved the family in endless litigation. Every circum- 
stance in that case raised the implication that the will 
should be revoked ; but no such circumstances existed 
in the case under consideration ; on the contrary, every 
circumstance repelled the implication. They further 
urged that there would have been a very considerable 
provision for the wife and her child ; and that it must be 
presumed the testator knew the operation of the will ; 
that it disposed of the small legacies according to his 
intention ; that the residue would be distributable ac- 
cording to law ; and that his property would be ma- 
naged by the respective persons in whom he had re- 
posed a confidence for the purpose. 

Upon another part of the case, viz. whether, sup- 
posing the will revoked, it was restored by the presum- 
able survivorship of the father, the advocates before- 
mentioned observed that, in cases where the parent and 
son perished by the same stroke of death, and it could 
not be ascertained which w r as the survivor, the Roman 
law presumed, with certain exceptions, that if the son 
had not attained the age of puberty, the father sur- 
vived ; but if the son had attained that age, that he 
survived the father. This presumption, they said, 
arose from the degree of strength supposed to belong 
to the respective parties. Applying this general rule 
of presumption to the present case, they contended 
that the child by the second wife, being only about a 
year old, must be taken to have died before the 
father. 
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They further stated that, by the Roman law, 
a will revoked by the birth of a posthumous child 
did not revive by his death, because no change 
in the father’s intention could in that case be presum- 
ed ; but that it was held otherwise with respect to the 
quasi posthumi, or those who were born after the will 
in the testator’s life-time, on whose death the will was 
restored by the Praetorian law, as upon a new desig- 
nation of intention. That there was no case where 
it had been held by the English law, that under these 
circumstances a presumptive revocation did take place. 
That the presumption of the law of England, with 
respect to revocations, was not more strong than the 
agnatio sui hasredis, by the civil law, nor so strong, 
for that was an actual revocation, and the other only 
a presumption liable to be repelled. That by the 
Praetorian law it was held that upon the death of 
the agnatus the will was restored ; and that the re- 
moval of the cause in the present case would as 
strongly imply a renewal of the first intention, or ra- 
ther more strongly, on account of the omission to de- 
stroy the will. 

And lastly, it was said, that, at all events, the 
testator intended the legacies, on account of which 
alone the dispute was material, should be carried 
into effect; and that the executors whom he had 
appointed should have the management of the pro- 
perty ; so that if the court upon a presumed intent, 
decided against the will, the actual intention of the 
testator would be defeated. 

Doctor Battine and Doctor Swabey on behalf of 
-the next of kin insisted on the general rule that a will 
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is revoked by. marriage, and the birth of a child. They- 
contended that the change in the testator’s situation, 
from being a widower to' becoming again a husband 
and a father, was such a total change as to raise the 
presumption that he did not intend the will to stand. 
That it had been decided by Sir .George Hay that 
the cases of widower and bachelor were the same. 
That there was no decision that the quantity of pro- 
perty would vary the presumption. 

With respect to the case of Brown v. Thompson, 
they observed, that it came on first before Sir John 
Trevor, Master of the Rolls, who held that the will 
was revoked : that the. different opinion afterward* 
given by Lord Keeper Wright was on account of the 
particular circumstances of the case ; and that Mr. Jus- 
tice Bullcr, in Doe v. Lancashire, thought the opinion 
of the Master of the Rolls better than that of the 
Lord Keeper. They admitted that there was a 
dictum of Lord Mansfield in the case of Brady v. Cu- 
bitt, that a will was not revoked by marriage and the 
birth of a child if it only covered part of the pro- 
perty, but they observed that it was a dictum only. 
That in Doe v. Lancashire the revocation was held 
to arise from a tacit condition at the time of making 
the will ; and that although there might be some cases 
in which a will was allowed to stand from circum- 
stances repelling the presumption, yet nothing was 
more dangerous than to let a particular equity arising 
from the quantity of the effects operate against a 
general rule of law, as it would introduce a vague 
and uncertain method of decision, and it was better 
to adhere to a known presumption of law. In this 
case, they said the disposition was complete by the 
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will, both as to the real and personal estate, and the 
testator had not shewn, Since the alteration in his cir- 
cumstances, any disposition to adhere to it. And 
that though the real estate was not within the juris* 
diction of that court, the fact of its being wholly de- 
vised away might afford an argument in favour of 
the revocation. 

As to the other point, they contended that it was 
not to be taken for granted in this case, even accord- 
ing to the principles of the Roman law, that the child 
died first. That the doctrine alluded to went no fur- 
ther than to shew that, when a father and son perish 
by the same stroke of death, the father is supposed to 
survive his infant son. But that it did not appear 
that in this case they perished by the same stroke of 
death. The ship being cast away was all that was ad- 
mitted, and non constitit that they died by shipwreck. 
They insisted that the general law being that the will 
was revoked, to take the case out of that law, the re- 
vival of the will by the father’s surviving must be 
shewn by the other side. That, by the Roman 
law, if a will was Void for the pretermission of a child 
who afterwards difcd, the will was not thereby ren- 
dered valid, or if it was revoked by the birth of a 
posthumous child, the death of that child did not re- 
store it ; and that, in case of a will becoming vpid by 
any subsequent cause, the removal of that cause did 
ndt restore it by the civil law ; though it was other- 
wise by the Prsetorian law, which was in the nature 
of a court of equity, and only prevailed for the sake 
of the hseres scriptus, or residuary legatee. That in 
this case the residuary legatee being dead, the ground 
on which the jus pretorium interposed failed. That 
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any particular legatee had the advantage of its re- 
vival incidentally, as it was allbwed to stand on account 
of the general h seres scriptus. They also contended 
that, even supposing this case were to be decided by 
the Roman law, and the will were to be restored by 
the survivorship, it could not be restored in the pre- 
sent instance, for no alteration in the father’s inten- 
tion could be presumed to have taken place after the 
son’s death ; and it was only upon such presumption 
that after an agnatio sui haeredis the will was by the 
praetorian law restored. That if the father did sur- 
vive a few minutes, there was no room to suppose he 
had time to change his intention. But they observed 
that the doctrine of revival was no part of the civil 
law which had been adopted by the law of England. 
They adverted to a case of Barrow v. Baxter, which 
had been decided in that court, and was mentioned in 
Ambler, 491. in which case, it appeared from the re- 
gister that the wife brought no fortune and had a set- 
lement, and that there was a child who died before 
the testator, and yet the will was held to be revoked. 
As a matter of general learning, they further observed 
that the Roman law was not adopted in these cases 
by the law of England, for they essentially differed 
from each other in/nany respects. 

The learned advocates on the other side, in reply 
to these arguments, contended that the civil law, upon 
the grounds which had been already argued, was. 
clearly in favour of the will. That the court would not 
attend to distinctions between jus prsetorium and jus 
civfte. . That jus prsetorium was just as much a part 
of the general system as any other; and that, in fact, 
it was the predominating and over-ruling authority. 
As to the case of Barrow v. Baxter they said it was 
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certainly contrary to the civil law, and that it did not 
appear that those points were adduced which in this 
cause had been urged in support of the will. With 
regard to the distinction which had been made be- 
tween the hseres scriptus and a special legatee, they 
observed that the latter was as much intended to be 
benefited as the former. That it being the esta- 
blished law that the death of the quasi posthumi 
revived the will, the distance of the interval between 
his death and that, of the testator was not material 
against the presumption of law ; and that the court 
was not to examine by evidence whether there was 
an actual change of intention or not. 

They contended that the law with respect to revo- 
cations by marriage and the birth of a child, was, as 
laid down in Brady v. Cubitt, a mere principle of 
presumption. That in such a case all the circum- 
stances were to be taken together, and that the state of 
the property might be very material. That it was ex- 
traordinary that if there were any decision that a paper 
disposing of small legacies would be revoked by sub- 
sequent marriage and birth of a child, that no such 
decision should appear. That though the courts had 
not gone the length of Lord Mansfield in Brady v. 
Cubitt, by deciding that a revocation did not take 
place if any property were left, yet that there was no 
case where marriage and the birth of a child had 
been held to amount to a revocation where the will 
was such as might have been made, after these rela- 
tions were contracted, fairly and without injury to the 
family. The disposition in the will in question, they 
paid, extended only to a small property and might 
have been fairly made by a person having a family, 
the lapsed residuary bequest being as if it had never 
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existed, and they contended that, the testator having 
no wife or children at his death, the tacit condition 
(which in Doe v. Lancashire was considered as the 
principle of those cases) might be fairly considered 
as a condition that the will should not take effect if 
the testator should afterwards have a wife and child- 
ren who survived him. 

> It was further urged by the same advocates, that 
all the cases in the courts of common law admitted 
that the doctrine upon that subject was borrowed from 
the civil law. That the courts had not adopted all the 
minute rules and distinctions of that law, but only 
some of its general principles : and that there was no 
principle better founded on justice than that, if a will 
was revoked by the birth of a child, it was revived 
by his death in the life-time of the testator. 

Sir William Wynne, in delivering the judgment 
of the court, observed, it was clearly the general law 
that by marriage and the birth of a child the will be- 
came void by implication of law. That he thought it 
was a mistaken notion that there was any such distinc- 
tion as that mentioned by Ambler®. That the prin- 
ciple of the rule was, that the change of circum- 
stances founded a presumption that there was a change 
intention which might be as strong in favour of in 
a second wife and family as a first, and that it did 
not seem material whether the will was made by a 
widower having children, or by a bachelor. He said 
that the more weighty argument was drawn from the 
operation of the will under the circumstances which 
had happened. That the testator had given legacies 


0 490. in margin. See ante, 361. 



Sect. 17. Subsequent Marriage. 36$ 

which were not very considerable, and the rest to Ills 
wife. That the gift of the residue became void by 
her death, so that if he had left a second wife and 
son they would hate had their share with the other 
children. That in Brady v. Cubitt it wa9 said by 
Lord Mansfield that there was no case of a revocation 
where there was not a total disposition ; intimating 
that the ground of revocation was an entire depriva- 
tion ; but that, however that might be, if there was 
an ample portion remaining, after a few legacies to 
friends, there was no decision that a will would be 
revoked, and that the principles on which the cases 
had gone, did not militate against such a will. This 
case, however, he said was not exactly similar. The 
testator gave the bulk of his property to his wife 
early after marriage. She lived for several years, 
during which they had several children born. The 
birth of those children would not have revoked the 
will, and he might have meant to leave them in the 
power of their mother. She died, and it was not an 
improbable supposition, that he, knowing the effect 
of the will, suffered it to remain. There was a 
strong ground then to contend that under those cir- 
cumstances the case did. not fall within the rule laid 
down and established for the revocation of wills. 

The learned Judge said, he was not aware of the case 
of Barrow v. Baxter, in which the court seemed to think 
the subsequent death of the child would not make an 
alteration ; but he said the point seemed very much 
like that which had been a vexata questio in those 
courts, and brought before the courts of common 
law, whether a will which' was revoked by another is 
set up by the destruction of the second. That there 
was a case to that effect before Sir George Lee, of 

2b 
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Hellyer v. Hellyer, in which it was held that the will 
being once revoked, remained so, but that there was 
an appeal from that judgment to the delegates, which 
was never determined by them ; and that the case 
of Glazier v. Glazier*, was directly contrary to 
that, it having been there held that, the first will 
was good. That in Brady v. Cubitt it was laid 
down by Buller J. that implied revocations must de- 
pend on the circumstances at the time of the testator’s 
death, and that made it material to enquire what 
those circumstances were. That the fact was, that 
having embarked they all perished. The Roman law 
he said, had been entered into, and it clearly appeared 
by the Praetorian, which was considered as the latter 
Roman law, that the revocation was entire and not 
presumptive ; and yet the will was held to revive. 
With respect to the priority of death, he stated that 
it always had appeared to him more fair and reasona- 
ble in those unhappy cases, to consider all the par- 
ties as dying at the same instant of time, than to 
resort to any fanciful supposition of survivorship on 
account of the degrees of robustness. Then the tes- 
tator at the time of his death had neither wife nor 
children, and Buller J. said it was to depend upon 
the circumstances at the time of the testator’s death ; 
and there was no circumstance to raise a presumption 
that he intended at that time that the will should be 
revoked. 

On the first point, the learned Judge declared he 
should have great doubt whether the presumed revo- 
cation did take place at all. 

As to the second, as there were neither wife nor 
f 4 Burr. 2512. 
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children at the death of the testator, he was clearly 
of opinion that the court ought to pronounce for the 
validity of the will. 


Section XVIII. 


Effect of a woman’s marriage upon her will. 


ALTHOUGH marriage, and the birth of a child, 
must both happen to revoke the will of a man, yet it 
has been settled that a woman’s marriage alone will 
be a revocation or rather countermand of her will, if 
she dies in her husband’s life-time (1). This was so 
determined in the case of Porse v. Hembling, in 
Coke’s Reports*. It was objected that, although af- 


The marri- 
age of a 
woman af- 
ter making 
her will is 
alone 
enough to 
revoke it, 
without 
the birth of 
a child. 


ter the marriage, the wife could not revoke her will, 
yet that that was no reason why the marriage should 
be a countermand : for, that if a man of sound me- 


mory made his will" and afterwards became non com- 
pos mentis, he could not countermand his will, and 
yet such his disability was no countermand. 


* 4 Rep. 61. a. b 1 And. 181. Godsb. 109. 


(1) If a feme sole surrenders to the use of her will, and marries; 
her marriage is a, revocation, or at least a suspension of the sur- 
render. Ambler, 627. 
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But the court were unanimous that the marriage 

and coverture at the time of the death, was a counter* 

£ 

mand, and that for several reasons. 1st. The mak- 
ing of a will is but the inception of it, and it does not 
take effect till the death of the devisor ; but it would 
be against the nature of a will to be*so absolute that 
he who makes it, being of good and perfect memory, 
cannot countermand it ; and therefore the taking of a 
husband, shall amount to a countermand at law. 

But when a man of sound memory makes his will, 
and afterwards by the visitation of God, becomes of 
unsound memory, (as every man for the most part 
before his death is), it would be hard, indeed, if this 
act of God should be a revocation. 2dly, It would 
be mischievous to women, if their wills, after their 
marriage, were to stand irrevocable. And this they 
must be, unless the marriage were a revocation, for 
the law will neither allow a will to be made or revoked 
by a feme covert, because both might then be done by 
the constraint and coercion of the husband. 

Whether, Jt was said by Manwood, in Plowden’s Commen- 

it she be- J 

comes dis- taries', that if a feme sole makes her will the 1st day 

covert ^ 

aspun, and of May, and gives land thereby, and afterwards on 

dies si wi- «/ o */ 

dow, the the 10th day of May she takes husband, who dies on 

will is re- J J 

vived? the 20th day of May, and the woman dies on the 30th, 
the devise is good ; for it could not take effect until 
her death, at which time she was discovert, as she was 
at the time of making her will ; and the intermarriage 
should not countermand that which was of no effect 
in the life-time of the husband. Which proposition 
was not denied. And it is observable that in the 

0 Piowd. 343. 
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above-mentioned case of Porse v. Hembligg, where 
this position of Serjeant Manwood is cited, no disap- 
probation of it was intimated by the court; and the 
judgment in that case is expressly grounded not only 
on the marriage of the testatrix, but also on the cir- 
cumstance of her dying covert baron. Though 
in Cotter v. Layer 4 , it was said by Lord Chancellor 
King, without any qualification, that a woman’s mar- 
riage alone was a revocation of her will, yet that 
opinion being grounded entirely on Forse v. Hemb- 
ling, does not carry the doctrine further. 

It seems to have been held, however, in Mrs. 

Lewis’s case”, that a will made by a woman before 
marriage is so totally revoked by her marriage that it 
cannot revive on the subsequent death of her hus- 
band. And it is to be observed, that though in Doe 
v. Staple*, none of the Judges pronounced a decided 
opinion on the point whether a will by a feme sole, 
revoked by her subsequent marriage, would have its 
validity restored to it by the wife’s surviving her hus- 
band, yet the language used by Lord Kenyon, is ra- 
ther on the negative side ; for his Lordship’s words 
are, , that " the will of a woman made before coverture 
ceases to be her will afterwards ; because it is of the 
essence of a will that it should be valid during the re- 
mainder of the testator’s life. Therefore, generally 
speaking, the will of a woman ceases to have any ope- 
ration after she becomes covert.” That learned Judge 
does not say “ during coverture,” nor does he add, 

"if she dies during coverture;” but bis words ex- 
press the proposition in as unqualified a sense a* those 

* 2 P. Wms. 524. see also 2 Bl. Comm. 499. 

* 4 Barn. Ecd. Law, C. 47. f 2 T. E. 684. 
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of Lord Chancellor King. And, in the reason which 
he gives for the revocation is comprehended a nega- 
tion of any such revival of the will by the death of 
the husband ; for if it be of the essence of the instru- 
ment that it should be always valid, (and it is not va- 
lid during the coverture, as has been before shewn, 
because not revocable) then it should seem to follow 
as a clear consequence, that what destroys the essence 
must be a total destruction of the thing itself, so as to 
leave it no potential existence. 

The counsel in Mrs. Lewis’s case, which was be- 
fore the delegates, cited many authorities from the ci- 
vil law to shew, that among the Romans, if a man 
made his will, and was afterwards taken captive, such 
will revived and became again in force, by the testa- 
tor’s repossessing his liberty. But this was answered 
by adverting to the difference between a voluntary act, 
and an act of compulsion. And the will was adjudged 
not to be good. So that the weight of authority, and 
perhaps of principle, seems to be against holding the 
will of the feme sole, revoked by her subsequent mar- 
riage, to be restored to its operation by the wife's 
surviving her husband. 

It has been sometimes considered doubtful whether 
a power given to a feme sole was not suspended by 
her marriage* ; but the law seems now to be under- 
stood as settled, that a feme covert may execute a 
power given to her while sole. However, where an 
agreement before marriage was entered into, that a 
settlement should be made of the wife’s estate, reserv- 
ing to her a power of disposing of it by will ; and be- 


A married 
woman 
may exe- 
cute a 
power 
given to 
Sir while 
sole to be 
exercised 
during 
marriage. 


* 3 Bro. P. C. 308. Rich v. Beaumont. 
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fore the marriage she devised it in favour of the in- 
tended husband, who survived hqr, the will was ne- 
vertheless held to be revoked. For the agreement 
was for an authority to be exercised during the mar- 
riage, and therefore could have no operation in pre- 
venting the consequence of law, with respect to what 
was done before the marriage*. 


And if it is 
exercised 
before 
marriage, 
it willbe 
revoked 
by the mar- 
riage. 


Section XIX. 

Of the revocation of wills of personal Estate. 

A REMARKABLE case which happened in Lord 
Nottingham’s time is said to have given rise to the 
clause in the statute for invalidating unwritten revo- 
cations of wills of personal estate. 

Mr. Cole at an advanced age married a jroung wo- Case said 
man who did not conduct herself with propriety. Af* rariw fo 
ter his death she set up a nuncupative will, said to in thesta- 
have been made in extremis, by which the whole es- cs? for ini 
tate was given to her in opposition to a written will ^written 
made three years before the testator’s death, giving of 
3000J. to charitable uses. The nuncupation was 
proved by nine witnesses. Upon the appeal to the ******* 
delegates from the sentence of the prerogative Court 
in favour of the written will, Mrs. Cole offered to go 
to a trial at law in a feigned action, submitting to be 

I 

11 See Doe v. Staple, 2 T. R. 684. and see the sane point ruled 
in Equity, in Hodgson v. Lloyd, 2 Bro. C. R. 534. 
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bound by the result. Upon the trial at the bar of the 
Court of Icing’s Bench," it appeared that moat of the 
witnesses for the nuncupation were perjured, apd 
that Mrs. Cole was guilty of subornation. She then 
applied for a commission of review, which was re- 
fused;' and upon that occasion Lord Nottingham 
said, “ I hope to see, one day, a law that no written 
will shall be revoked but by writing.*” 

The statute of 29 Car. 2. c. 3. s. 22\ is express, that 
no will in writing concerning any goods or chattels, or 
personal estate, shall be repealed, nor shall any clause, 
devise, or bequest therein, be altered or changed by 
any words, or will by word of mouth only, except 
the same be in the life of the testator committed to 
writing, and after the writing thereof read to the tes- 
tator, and allowed by him, and proved to be so done 
by three witnesses at least (1). These points were 
in question in the case which took plaee in the pre- 
rogative Court in the will of Mr. Wright, of 
Chelsea, which some little time ago excited much 
general attention. Mr. Wright died on the 13th 
February 1814, having on the 5th of August 1800 
made his will appointing Lady Wilson and the Right 
Honourable Charles Abbott executors, and bequeath- 
ing to the former the residue of his property, after 
payment of his debts and some specific legacies. The 
allegation offered pleaded that the deceased on the 

* Sea Matthews v. Warner, 4 Vez. Jun. 196, note (a). 

* 29 Car. 2. c. 3. s. 22. 


(1) But it is not made necessary that such revocation by parol, 
when committed to writing, should he signed er attested. 
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11th of February, two days only before his death, be- 
ing very ill, addressed himself to two or three persons 
who were with him, and declared his intention to give 
a certain sum out of the money which he had invested in 
the bank to . The words used by him on this occa- 

sion were reduced into writing on the 15th of March, 
after his death, and attested by the persons in whose 
presence they were uttered. The admission of this 
allegation to proof was opposed on the ground that 
the statute 29th Car. 2. by the clause above cited, re- 
quired that no will in writing concerning any per- 
sonal estate should be repealed, nor any clause, devise 
or bequest therein be altered or changed, by any words, 
or will by word of mouth only, except the same be in 
the life of the testator committed to writing, and after 
the writing thereof read to the testator and allowed by 
him, and proved by three witnesses as aforesaid. 

From the facts stated in the allegation it appeared 
that the money in the bank was included in the resi- 
duary clause ; and the judge observed that it was clear 
that as the money in the bank was included in the 
will, the effect of the nuncupative codicil would be to 
alter the will in that respect. That the act on ac- 
count of its general objects ought to be strictly con- 
strued and enforced. That it was imperative upon 
the court, and left it no discretion. That as to the 
case of Brown v. Manby in 1770 which had been 
cited, the words were there pleaded to have been 
written in the lifetime of the deceased, and with his 
privity, and therefore it was possible the requisites of 
the Act might appear on proof to have been complied 
with, but that in the present case it was clear from 
the facts pleaded that they were not. The court 
accordingly pronounced for the will. 



f ' ^ 
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' But where a man by will in writing devised the re- 
sidue of his personal estate to his wife, and upon her 
dying in his lifetime made another disposition' of the 
residue by a nuncupative codicil, in respect to which 
the requisites of the Act regarding nuncupative wills 
were complied with, this was resolved to be good, for 
by the death of the wife the devise of the residue was 
totally void, and the codicil was no alteration of the 
’ former will, but a new will for the residue e . 

be clear 1 * 1 ^s ^ere mus * be a manifestation of a clear and 
evidence se rious intention to make an actual disposition for 
an y writing to operate as a testamentary act, so to 
ate the re- revoke or alter a prior complete testamentary dis- 

vocation. ; J 

position, at least an equal indication of the disposing 
mind will be required. And this appears from a case 
recently decided in the Prerogative Court 4 , which, as 
it marks with some precision the degree of evidence 
which that court requires to establish the operative 
intention, shall be stated fully. The question was, 
whether certain alterations made in a paper purport- 
ing to he instructions for the will of Sir S. S. Bart, 
after the will prepared from it had been executed, 
were operative as codicils, or were merely delibera- 
tive as to an intended alteration, to be afterwards 
carried into effect. 

It appeared that Sir S. S. had duly made his will on 
the 2d of March 1810, which was of considerable 
length, occupying upwards of fifteen sheets of paper, 
and had therein made an ample and detailed disposal of 


e 1 Abr. Eq. Ca. 408. and see 4 Burn. Eccl. L. 20 3. 
d Sitwell and others, by their Guardian, u, Parker. Prerogative 
Court, Doctor’s Commons, March 11. 
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his estates and other property. The instructions from 
which this will was prepared were contained in a^paper 
entitled "Heads or Instructions for the will of Sir S.S.” 
and this paper had been previously left with him for his 
perusal and approbation ; after which it had been 
returned to his solicitor to prepare the will from, 
but signed in pencil by the testator, that it might 
operate in case of accidents in the mean time. It 
contained, amongst other bequests, one of 2000/. to 
each of the younger children of F. S. Esq. Sir 
S.’s brother, the eldest being otherwise provided 
for ; but this legacy had been struck through in the 
instructions, and was therefore omitted in the more 
formal will, in consequence of Sir S.’s expecta- 
tions, as explained by him to the solicitor, that 
the family of Lord C., into which Mr. F. S. had 
married, would provide for his younger children. 
After the execution of the willj Sir S. delivered it 
into the possession of his solicitor, choosing to retain 
the instructions himself, as containing a more ab- 
stracted account of the contents of the will, and 
therefore more easy of reference than the will itself 
in its more precise and formal language. Sir S. died 
on the 11th of July, 1811, and a probate was ob- 
tained of his will only ; but the paper of instructions 
being afterwards discovered in his secretary, was 
found to contain an obliteration of a legacy to Mr. G., 
the deceased’s steward, with a mark in the margin to 
refer to it, and this endorsement on the outside, " If 
" any legacy includes Mr. G. in this or any other 
" will or codicil, I revoke it. — S.S. — February, 
" 1811.” The pencilled obliteration of the legacy 
of 2000/. to each of JVfr. F.’s children was also crossed 
through in ink, as if with an intention of reviving it ; 
and the deceased had on the 29th of March, 1811 
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preceding his death, signed his name to each of the 
sheets except the second, which contained the oblite- 
ration of Mr. G/s legacy. These alterations ap- 
peared to have been made since the execution of the 
will, and Mr. F. S.’s children, acting by their father 
as their guardian, instituted the present proceeding 
as the parties interested, calling in the probate of the 
formal will, and requiring the executors to take a 
new probate of it jointly with the paper of instruc- 
tions, as containing together the will of the deceased. 

The evidence in the case fully established the cir- 
cumstances stated, and also that the deceased, after 
the execution of the will, had reason to believe that 
the C. family, with whom the children then were, 
would not provide for them as he had expected. 
This idea was subsequently confirmed by an intima- 
tion which was received from a distinguished member 
of the family ; and the deceased in consequence often 
expressed to those in his confidence, that he supposed 
he must himself provide for the children, or they 
would come to distress; and for this reason he 
discontinued the advances of money which he oc- 
casionally made to his brother, and apprised him 
of his intention of providing for his children in- 
stead. He Was also proved to have declared that he 

should see his attorney at races, and should 

there make an alteration in his will, but he died be- 
fore that happened. 

Under these circumstances it was contended, on 
the part of the children, that the deceased, by striking 
out the former obliteration of their legacy, and sign- 
ing every sheet of the paper except the one con- 

% 
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taming- the obliterated legacy to his steward, clearly 
meant to revive the bequest pursuant to his declared 
intention of providing for them ; and that he was 
only prevented from giving more complete effect to 
that intention by his death, before he again saw his 
attorney, as was expected. 

Sir John Nicholl, after stating the facts of the 
case, observed, that the presumptions Were strong 
against the paper, as it had been superseded by the 
execution of a more formal instrument ; and the al- 
terations themselves, relied upon in argument as tend- 
ing to revive it, were very equivocal. It was pos- 
sible that they might have been intended as opera- 
tive, but it was equally so that they might be delibe- 
rative only: neither point could to a certainty be 
ascertained from the present evidence, but it was 
merely matter of conjecture ; and the court could 
not, upon conjecture alone, pronounce for the altera- 
tions in the paper as being intended by the deceased 
to have operation. He then entered into an examina- 
tion of the circumstances tending to shew quo animo 
the alterations were made ; and inclined to think 
that they were merely deliberative as to an intended 
future alteration in his will. The revocation of the 
steward’s legacy, he observed in particular, was ex- 
pressed not only by striking it through, but also by 
an endorsement of words, declaratory of his intention 
in so doing ; and it was therefore to be supposed, if 
he really entertained the same final intention with 
respect to the revival of the children’s legacy, that 
he would have signified it in a similar manner. What 
the deceased’s intentions really were, it was impossible 
now to ascertain ; he might have formed them, and 
even proposed to himself the time and manner of 
giving them effect, and the court could only lament 


SSI 
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that 1)6 had not made them more apparent ; for with 
all the commiseration naturally inspired by the 
situation of the children, it could not, consistently 
with its ordinary rules of decision, pronounce for the 
alterations in this paper, when the intention with 
which they were made was not proved to the extent 
required by those rules. He therefore felt himself 
bound, though very reluctantly, to pronounce against 
the paper in question, but directed the costs to be 
paid out of the estate. 


Shortly after the above case, another on the same 
question was determined in the same court, and by 
the same judge, which may be useful in helping the 
judgment in questions respecting the effect of altera- 
tions of solemn wills. The case was that of Dickin- 
son v. Dickinson and others, in which the question 
was, whether certain alterations in the will of W. D. 
deceased, were made by the testator, or by his direc- 
tions, with an intention that they should have legal 
operation, or were merely deliberative as to some 
future testamentary disposition, intended to be made 
by him. 


Alterations The will was duly executed by the testator in the 

iu pencil . . 

effectual, presence of three witnesses, whose signatures were 
sufficient * added. The testator gave an annuity of 60/. to the 
Supositivc testator’s wife for life, and his freehold property to 
intention. ^. g ^ wo sonSj w ;th some pecuniary legacies. The 

alterations were made in pencil, and consisted in 
striking out the wife’s annuity of 60/. and substi- 
tuting in the place of it 160/. A line was also drawn 
through the devise of the freehold property to the 
sons, and some other of the legacies were altered. 
The yvill, thus altered, was enclosed in an envelope, 
on which was also written in pencil, " to my wife 
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160/. per annum as long as she continues my widow.” 

The sons were dead at the time of the alteration. 

The judge observed that the alterations were not in* 
valid on account of their being written in pencil. 

They appeared to have been very deliberately made ; 
the figures inserted were also carried out into the 
margin, and the pencil writing on the envelope 
seemed to confirm the alterations made in the enclosed. 

The papers were deposited in an iron chest by the 
testator, and not kept for revision and completion. 

The death was not sudden : the testator had ample 
time to make another will, if he had so intended. 

Under these circumstances, the court felt itself called 
upon to pronounce for the operative effect of the' 
alterations. 

Implied revocations of wills, and testaments of per- 
sonal estate, fall in general under the same doctrine, 
and are subject to the same principles and rules as 
those which have governed the decisions in respect 
to property in land. But there are also some dis- 
tinct considerations which apply to legacies in par- 
ticular. 

Where a parent makes provision for a child by 
his will, and afterwards gives to such child a portion by 

subsequent 

in marriage, if a daughter, or pays a sum for esta- advance- 
blishing him in the world, if a son, the legacy is held 
in general to be adeemed \ But not so if the provi- 
sion made in the parent’s life-time be not of the same 
kind with the legacy 1 , or be made subject to a con- 
tingency e , or if it be made expressly in satisfaction . 

* lP.Wms. 681. Hartop v- Whitmore. 

’ 1 Bro. C. C. 425. Grave v. Earl of Salisbury. 

* 2 Atk. 401. 
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of another claim h , or if the two gifts be upon dif- 
2e object f eren * * erm8 '• Where the subject of a specific le- 
®f ie* P c Cl ' S* c y * 8 w ^hdrawn, the legacy must foil ; but there 
i» wi£ l are many nice, and some, as it should seem, over- 

drawn, the f 

Ieg *t fail cur * ous distinctions, as to what, to this effect^ shall 
* be considered as specific. Where a sum of money 
tinctiona has been bequeathed out of a particular fund, it has, 
i ! specific fpr the most part, been considered as a general 
^general legacy, or legatum in numeratis, so as to entitle 
in™ great the legatee, if the testator receive it in his life-time, 
aubtiety. to jj aye mat j e g 00( j ou t 0 f the general effects k . But 

other cases have been decided a different way 

The courts on this subject have run into such 
nicety as to adopt distinctions between a bequest of 
a sum of money due on a bond from A. and a be- 
quest of such debt generally, holding the legacy 
in the former case to be pecuniary, and in the latter 
to be specific"*. And a difference has sometimes 
been taken between a voluntary and compulsory 
payment of a debt after a bequest of the same; 
considering the voluntary payment as not indicating 
any change of mind in the testator, and therefore not 
an ademption, while the payment procured by compul- 
sion has been looked upon as the result of an active step 
taken by the testator in derogation of his own gift ". But 
this distinction has been denied in other cases (2). 

* 3Bro.C.C. 192. ’ Id. Ibid. 

k 1 P. Wms. 777. Savile v. Blacket, 4 Bac. Abr. 355. 

1 2 Fonbl. 367. note (+). 

" 2 P. "Wms. 330. Rider v. Wager, and n. 1. and see 2 Bro. C.C. 
111. 1 Eq. C. Ab. 302. " 2 P. Wms. 330. n. 1. 

. (2) 4 Bac. Abr. 355. n. (b), and see the note in Seijt. Williams’s 
edition of the cases in the time of Lord Talbot, p. 228. to the case 
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A conversion or specific alteration of the thing 
bequeathed, as making a raw material, after giving 
it by will, into a manufactured article, seems to be a 
clear practical revocation Though by the Civil Law 
it was competent for a man after he had changed the 
subject of a specific legacy, to declare by his conduct 
that such a change was no ademption : and the case 
has been put of a gold chain, which the testator, 
after having bequeathed it by his will, converted' 
into a cup ; the legacy was not adeemed because 
the cup might be restored to its former shape. This 
distinction, however, has not been adopted by our 
law ; and Lord Thurlow has declared it to be con- 
trary to common sense to say that, after a legacy has 
been extinguished, the testator may by his conduct 
revive it p (3). 


° 2 Bro. C. C. 110. t Ibid. 


of Partridge o. Partridge ; but see 2 Vez. Jun. 640. Coleman v. 
Coleman, where this distinction has been admitted as a strong cir- 
cumstance from which to gather the intention, though not as an 
absolute or decisive ground. 

(3) If the words of Lord Thurlow are correctly reported, his 
criticism on the distinction seems not to have been just. Ilis rea- 
son was grounded on the supposed absurdity of holding a legacy 
( which was extinguished, to be revived by the conduct of the tes- 
tator ; but the rule of the civil law did not admit the legacy to 
have been extinguished. 
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Section XX. 
Satisfaction in Equity. 


1 SHALL here add a few words on the equitable 
doctrine of satisfaction, as having an affinity with my 
present subject, without presuming to enter at large 
into the consideration of the cases, which would 
greatly multiply my labour without much profit to 
,the reader. 

This word satisfaction, froth its frequent and too 
vague adoption in courts of equity, seems to have 
introduced no small confusion of ideas, and I venture 
to question whether it is often used with technical 
precision. By considering what it is not, we shall 
perhaps be soonest conducted to the true apprehen- 
sion of what it really is. Lord Thurlow declared 
himself to have met with continual disappointment in 
his attempts to establish a broad and useful distinc- 
tion between cases of satisfaction and performance. 
Since, however, we are forbidden to treat these terms 
as synonymous, by the rules of construction which 
have separated them in application, we must not be 
discouraged, even by his Lordship’s disappointment, 
from attempting an approach at least to some practi- 
cal grounds of discrimination. 

To the class of cases called cases of performance, 
as far as the decisions appear to have gone, those 
seem properly to belong, wherein a man being under 

2 
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a covenant to do something which is to take effect 
after his death, does an act in his life-time, or leaves 
a consequence to arise after his death, which virtu- 
ally includes, or is, in substance, the thing intend-, 
ed. Thus in Blandy v. Widmore®, where a man co- 
venanted to leave his wife 6202. and died intestate, 
and the wife’s distributive share came to more than 
6202. ; and in Wilcocks v. Wilcocks b , in which a 
man on his marriage covenanted to buy lands to the 
value of 2002. per annum, and to settle them by 
way of strict settlement, and afterwards purchased 
lands of that value, but made no settlement, and 
died, and left the purchased lands to descend to his 
eldest son, the eventual benefit in both these cases 
operated as a presumed performance, and not as a sa- 
tisfaction of the engagement*. It is true, that in 
Wilcocks v. Wilcocks, the eldest son took by the 
event a fee simple instead of an estate in tail, but he 
was not the person to take an objection on that , 
ground; and Sir Joseph Jeky 11, in observing upon 
this case d , declares his opinion, that if the eldest 
son had aliened the fee, and died without issue, the 
second son could not have recovered the estate by 
virtue of the settlement ; which observation, if just, 
furnishes a strong distinction between a case of per- 
formance and a case of satisfaction ; for as a satis- 
faction, it is very clear it could have only bound 
those (1) by whom the benefit was felt®. 

* l P. Wms. 323. * 2 Vern. 558. 

0 Lee v. Cox, 3 Atk. 419. 

* 3 P. Wms. 225. 

* Vide Wilson v. Pigott, 2 Vex. Jun. 355. 


(1) The reporter, indeed, adds a query, whether, if the eldest 
eon bad died before the next term, so as that he could not hate 

' 2c 2 
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In cases of this class, though the intention may not 
be manifested in expression yet if no contrary 
grounds of inference exist, the thing intended or en- 
gaged to be done being in effect performed;, the pre- 
sumption against double portions or provisions pre- 
vails' It seems, indeed, that if the effect of the 
thing he partly performed, such partial performance 
fulfils the obligation pro tanto in equity : thus where 
a. sum of 30, (XX)/. was covenanted by a man, on his 
marriage, to be laid out in land to be settled on him- 
self for life, with remainder to his first and other sons 
in tail, and the covenanter died, having laid out only 
a small part of that sum on the purchase of some 
land, which he left to descend to his eldest son. Lord 
Talbot decreed it a performance pro tanto *. So also 
the rule seems to be, that where a man covenants to 
do an act, and he does that which may be converted 
into a performance of his covenant, he shall be pre- 
sumed in equity to have done it with that inten- 
tion. Thus where 11 one covenanted by his marriage 
settlement with the trustees to pay to them two se- 
veral sums, amounting to 2000/. to be laid out in land, 
to be settled to the uses of the marriage, and did 
not pay the same, but after having purchased an 
estate for 2150/. died intestate, without having made 
any settlement of such, estate, though it was strongly 
contended, that as the husband had covenanted to 

* Vide Weyland o. Weyland, 2 Atk. 632. Prince v. Slabbing, 

2 Vez. Jun. 409. » 

* Lechmere o. the Earl of Carlisle, 3 P. Wms. 227. 

* Snowden v. Snowden, 3 P. Wms. 227. in Notis. 


suffered a recovery, the second son ought then to have been barred 
of his chance under the settlement. 
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pay the money to the trustees, he could scarcely 
mean a performance when he purchased land him- 
self, yet his Honour declared, after admitting that 
if the case had been res Integra, he should have 
thought the reasoning made use of entitled to great 
consideration, that the case was within the principle 
of Lechmere v. the Earl of Carlisle. » 

But it seems a settled rule, that to constitute a The con. ; 

strnctiyc 

performance, the eventual benefit must correspond perfoi-m- 
in time with the period at which the stipulated bene- corres- 
ftt was to take place : thus where a testator being 8me with 
under a bond to leave 300/. to be paid in one month llTedbene- 
after his death, bequeathed a legacy of 500/. to be fit ‘ 
paid in six months, this was held to be no perform- 
ance *. 

The true reason of the difficulty which has been 
so often confessed, of separating cases of perform- 
ance from cases of satisfaction, seems to have arisen 
from the want of annexing a just idea to the word 
satisfaction, which is, in truth, a term of loose arid 
general signification, according to the use which has 
been always made of it in the courts of equity ; and 
lias been adopted popularly to express the final and 
substantial effect, as well of cases of performance, as 
of cases of election, and cases of ademption or revo- 
cation, which are the terms truly expressive of the 
distinct means and operations of law, by which the 
result described by the word satisfaction is severally 
produced. It would, it is conceived, be very difficult, if 
not impossible, to suggest an example of a pure case 

' Haynes v. Mico, l Bro. 129. arid see Richardsons, Elphin- 
stone, 2 Ve2. Jun. 484. See Garthshore s. Chalte, 10 Vez. 

Jnn. 1. 
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of satisfaction, if, we treat the term as having an ex* 
elusive and appropriate sense, and not rather as ge- 
nerically comprehending certain specific varieties of 
equitable rules and technical consequences. 

jjoabtibe Every case upon a will made by a person under a 
general binding contract, unless it be considered as an actual 

tern, ex-* ° 

preying performance, can only amount to a case of election ; 

the final ef- * , . , . . , . 

feet of per* for how can a testator by his will forcibly substitute 
election, * another thing in the place of that thing which he was 
cation?"' bound by his contract to perform ; or how can such a 
substitutionary disposition have any other operation 
than, by giving a better thing in lieu of the thing con- 
tracted for, to engage and ensure the choice of the 
devisee or legatee, on highly presumable grounds of 
preference ? If such a case is termed a case of sa- 
tisfaction. , it is because such is the final conse- 
quence of an election; for it may be presumed 
almost as certain that, where a greater is proposed 
in the place of an inferior benefit, the condition will 
be accepted. In strictness, therefore, this is a pure 
case of election, or of satisfaction working by elec- 
tion. 

Payment is performance. Thus where a legacy is 
bequeathed to a creditor, equal to or exceeding the 
amount of the debt, the debt is considered as meant 
to be answered by, or included in, the gift. This is 
therefore a satisfaction by performance (8). 

Where a man, having granted a benefit or provision 
by a voluntary and revocable instrument, by a subse- 


( 1 ) Vid. post. Cap. V.Sect. 2. Where this rule of presumption is 
More largely considered. 
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quent instrument makes an advancement of some other 
bounty, or gratuity, by way of provision, to the same 
object (3), and the circumstances of the case warrant 
the inference that the second provision was meant to 
take place of the first, this is not properly a case of 
satisfaction. A satisfaction it ultimately may be, but 
the true operation of it is to revoke or adeem the le- 
gacy. Neither is the term satisfaction expressive, in 
any other sense than as a discharge, of its ultimate 
effect in equity, since a smaller sum given in the life- 
time may, under circumstances, annul a greater pro- 
vision by will\ 

But if a legacy of a larger sum can be wholly set 
aside by the substitution of a less, this cannot be called 
a performance, still less a satisfaction by performance, 
and less still a satisfaction by election ; but there seems 
to be no impropriety or confusion of terms in calling 
it a satisfaction, (meaning only thereby a discharge), 
by revocation or ademption. And this phrase is the 
more appropriate, because it is certainly not in strict- 
ness of legal language an ademption or revocation 
simply : it is a satisfaction working by way of revoca- 
tion ; for in truth it operates as a revocation on a prin- 
ciple of equitable presumption 1 . 

It does not redound much to the accuracy of a 
science to multiply terms, and apply different rules to 

k Vide Hartop v. Whitmore, 1 P. Wins. 680. Shudall ». Jekyll, 
Atk. 51,7* Rosewqll v. Bennett, 3 Atk. 77. 

1 Vide Ellison v. Cookson, 1 Vez. Jun. 100. 


(3) Vid.,post. Cap. V. Sect. 1. where the doctrines of equity on 
the subject of double portions is considered more at large. 
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them, without first distinguishing between the differ- 
ent ideas to be implied by those terms : and, there- 
fore, until the word ' satisfaction’ has a more appro- 
priate and exclusive sense, it will only perplex 
the subject to talk of cases of satisfaction as dis- 
tinguished from cases of performance, eases of elec- 
tion, and cases of revocation. The idea which is> 
meant to be conveyed by satisfaction, simply used, is 
neither descriptive of cases of performance, cases of 
election, nor cases of revocation. It is not descriptive 
of performance , because it is not used to signify the 
identical, or substantial, or virtual effectuation of the 
thing contracted to.be done, but the substitution of 
one thing for another. , And as there are only two 
sorts of cases, wherein a substitution can take place, 
viz. where the thing to be done is voluntary, and 
where it is obligatory or resting in contract, in the 
former of which cases the satisfaction operates by 
revocation, in the other, by putting the party bene- 
fited to his election, the final consequence only of each 
operation is properly expressed by the word satisfac- 
tion. 



( m > 


CHAP. III. 

REPUBLICATION OF WILLS. 


Section I. 

The Doctrine of early Decisions. 
After the statutes 32 and 34 Hen. 8. the courts 

of justice were frequently divided on the validity of 
parol republications of wills of lands ; and it appears 
that, in opposition to the dear sense of those statutes, 
the favour with which all testamentary dispositions 
were regarded, sometimes gave the effect of a repub- 
lication to slight and unconsidered expressions. In 
the case of Beckford v. Parnecott*, which was de- 
termined in the 37th year of Elizabeth, a man 
seised of lands in A. devised the same to B. and C. and 
appointed them his executrixes, and then purchased 
other lands in A., and being requested to sell the lands 
which he had lately purchased, refused so to do, say- 
ing, " No, they shall go with my other lands in A. to 
my executrixes and afterwards being sick, the will 
was read to him, without his making any observation ; 
but in a codicil, which he annexed, he gave legacies 
of goods to other persons on his death. Upon a ques- 
tion being made, whether by these words spoken to a 
stranger, the will was republished, so as to make the 


Cro. El. 493. 
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new purchased lands pass ; Fenner, Clinch, and Pop- 
ham held them to amount to a new publication (lj. 

/ 

In Fuller v. Fuller (2), which took place much about 
the same time with that of Beckford v. Pamecott, 
where the devise was to the testator’s son Richard, 
and the heirs of his body ; which Ri6hard afterwards 
died in the life-time of the testator, and the testator 
said, " My will is, that the sons of Richard, my de- 
ceased son, shall have the land devised to their father, 
as they should have had if their father had lived, 
and died after me,” Popham and Fenner held, that 
this was a new publication to carry the land to Rich- 
ard’s son, but Gawdy and Clinch were of a contrary 
opinion. 

The point of republication was also frequently in 
agitation after the statute of 29 Car. 2. c.3. and there 
are early decisions of great laxity on the subject, not- 
withstanding the provisions of that statute. Thus, in 
Cotton v. Cotton b , which was before the Court of 
Chancery in the year after the passing of the statute 

‘ Freem. 264. 2 Ch. Rep. 138. 


(1) According to the report in Mod. 404. Gaudy J. doubted. 
Dyer, 143 a. marg. pi. 55. cites S. C. as adjudged, and says, the main 
reason given' by Fenner was, that the annexing of the codicil 
amounted to a new publication. 

(2) Cro. El. 423. In Mod. 353. where the same case is report- 
ed, the reporter adds a query, and says, the reason given for the 
difference in opinion was, because the last publication was not in 
writing ; but the others thought there was enough before in writ- 
ing, to pass the land to the issues ; though there they were to take 
by descent, but, under the republication, by purchase. The better 
opinion appears clearly to have been that of Gawdy and Clinch, 
according to the analogy of all the best cases. 
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of frauds, A. being seised of several lands in D. made 
his will, devising his lands in D. and all other his lands 
and tenements whatsoever unto his wife, and after- 
wards purchased other lands, and then discoursing 
with B., B. desired him to let him have those newly 
purchased lands at the rate at which he bought them ; 
and the testator answered, “ No/’ for that he had made 
his will and settled his estate, and he intended that his 
wife should have. his whole estate; the court inclined 
strongly to hold this a new publication, and particu- 
larly with respect to the lands ; and that it was not 
material that the words should have been expressed 
animo testandi, for that must necessarily be intended 
when the discourse had particular reference to the 
will. By the report of the same case in Chancery 
Reports, it appears that the point of republication 
was referred by the Court of Chancery to a trial at 
law, at which a special verdict, by the direction of 
Lord Chief Justice North, was found, and on a so- 
lemn argument before all the Judges of C. B. they 
unanimously gave judgment for the devisee against 
the heir at law. 

About forty years afterwards it was held by Lord 
Macclesfield, when he sat as Chief in the King’s 
Bench, that since the statute of Charles, there could 
not be an implied republication of a will of lands, 
even by the execution of a codicil referring thereto, 
but that the will must be re-executed (3). At a trial 
at bar before his Lordship and the other Judges of the 


Whether 
there can 
be any im- 
plied re- 
publics* 
tionof a 
wil^ since 
the statute 
of frauds* 


(3) That a will may be republished by the testator’s repeating 
upon it the ceremonies required by the statute, rid. Herbert n. Tar- 
hal, 1 Sid. 162. 1 Keb. 480. 
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King’s Bench, the facts of the case appeared to be 
these. The Earl of. Bath 0 , by his will dated October 
the 11th, 1684, duly executed, took notice that his 
lands were settled upon his sons Charles and John, in 
tail male, and then devised in these words : In case 
my sons, shall have no issue made, then, for the pre- 
servation of my name and family, I devise my said 
lands unto my brother B. G. and the heirs male of his 
body issuing. B. G. died in Uhe life-time of the tes- 
tator, having issue George then Lord Lansdown, by 
which the devise to B. G. in tail male lapsed. On the 
15th of August, 1701, the testator seat for seven per- 
sons and said, “ I sent for yon to be witnesses to my 
will,” sometimes varying his phrase, and saying, “to be 
witnesses to the republication of my will and then 
took a codicil, dated 15th August, 1701, in one hand 
and the will in the other, and said, this is my will 
whereby I have settled my estate, and I publish this 
codicil as part thereof ; and then signed the codicil, 
(which lay upon the table with the will) in the presence 
of the witnesses, who subscribed it in his presence. 

By the codicil, he devised in these words : 
“Whereas, I heretofore made my will, dated 11th 
October, 1684, which I do not intend wholly to re- 
voke, but in regard to the many accidents and alte- 
rations in my family and estate, I, by this codicil, 
which 1 appoint to be taken as part of my will, de- 
vise as fellows and then devised divers manors, Ac. 
to his son Charles and his heirs, and K)01. per anwum 
to his nephew, then Lord Lansdown, for life. He 
then put the will and codicil together in a sheet of 
paper, and sealed them up in the presence of the 


* Panphrass v. Lord Lansdown, Vm. Abr. tit. Dev. (Z) 22. 
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same witnesses, but the will wa& not unfolded in their 
presence, nor did any of them write their names as 
witnesses on or under the will, or on the same paper, 
but to the codicil only. And by Parker, Ch. J. and 
by. the whole court, this was held no republication ; 
for, since the statute 29 Car. 2. there shall be no re- 
publication by implication, but the will must be re- 
executed, otherwise a devise of lands shall not be 
good. 

Sir William Lytton a , by his will 23d March, 1700; 
devised all his lands to his nephew Lytton Strode 
and his heirs, and directed that he should take the 
surname of Lytton : and his personal estate he de- 
vised to Dame Russell, his sister, and Lytton Strode, 
and made them his executors. After his will made. 
Sir William Lytton purchased the equity of redemp- 
tion from the mortgagors in fee, of premises which 
were mortgaged to him before he made his will ; and 
on the 13th June, 1704, by a codicil attested by 
three witnesses, he said, I make this codicil which I 
will shall be added to and be part of my last will 
which I have formerly made ; and the Lord Chancel- 
lor Cowper, assisted by Sir John Trevor, Master of 
the Rolls, Lord Chief Justice Trevor, and Mr. Jus- 
tice Tracy, on the 16th June, 1706, decreed that 
this was not a republication, for, that since the sta- 
tute of frauds, there could be no devise of lands by 
an implied republication ; for the paper in which a 
devise of lands is contained, ought to be re-executed 
in the presence of three witnesses. 

With respect to the first of these two cases, deter- 
mined by Lord Parker and the Judges of the Court 

* Lytton v. Lady Falkland, Via* Abr. tit. Der. (Z.) 
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hi* Mr*, of King’s Bench, though the resolution seems to 

and B. die , ° 

in the te«- have been grounded upon the rule then adopted, of 

tatort life* , , ° r , . . 

time, the holding the statute of frauds to be inconsistent with 
miuit all implied republications of wills, and which conse- 
tfonof the quently forbad such effect to be given to a codicil 
not give to which declared, no positive intention to republish the 
B.'adain will; yet, according to the principle of the case of 
chase,* Brett v. Rigden * above mentioned, and the rule of 
» construing a republication of a will not to expand or 
alter the sense of its expressions, or the legal effect 
of its limitations, but to apply those expressions 
and limitations to the existing state of the subjects 
and objects of the dispositions at the date of the re- 
publication, it does not seem that any other judgment 
could have been given, even on the supposition that 
the will was republished ; for if a will limits an es- 
tate to go by descent, and the person through whom 
the descent is to be transmitted dies before the tes- 
tator, the devise clearly lapses ; and if such will is 
republished, no person can take an estate under it 
in any other way, than in that in which the original 
limitation was calculated to give it to him : he can- 
not take as a purchaser what, according to the ef- 
fect of the limitation, he was designed to take by 

descent. 

The name The principle of this reasoning was recognised 

the ’devise in Sympsoh v. Hornsby f , the question in which case 

tatetoa arose upon the will of one T. A. who, having a wife 

ttehein of and only two daughters, devised lands in several 

racc^/ed towns to his wife, for life, for her jointure ; and, 

wordt after the death of his wife, to his daughter Bridget 

wantof* and the heirs male of her body ; and for want of 
•uchism» v 

# Plowd. 345. and see Ilartop’s case, Cro. £1, 243. 
f Prec. Ch. 439. 
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such issue, to his daughter Jane for her life, and 
after her death, to her., first and other sons, in tail 

V» 

male successively, with seyeral remainders over. 

Bridget died in her father’s life-time, leaving issue a 
son, whom the grandfather took into his own house, 
and expressed much kindness for. Afterwards the 
grandfather made a codicil which began thus : A 

codicil to be annexed to my will.” And thereby he 
gave some part of a leasehold estate, (which, by his 
wi}l was given to his daughter Bridget) to her son, 
added another trustee for some charities, and duly 
executed the same. And the Lord Chancellor, after 
looking into the books, said he found it already set- 
tled, that Bridget dying in the life-time of the testa- 
tor, the heirs male of her body could not .take by 
purchase, for these words, * heirs male of her body,’ 
were inserted to express the quantity of the estate ; 
though if the thing were res Integra, lie thought it 
plainly the intention of the testator, that Jane should 
not take till there should be a failure of the issue of 
Bridget, for this he thought the words for want of 
such issue fully imported. 

These cases, therefore, contained circumstances 
which would have been an answer to the claims set up 
under the will on the ground of its being republish- 
ed by the codicil, without opposing the doctrine of an 
implied republication ; for, upon the principle just 
above discussed, the republication of the will would 
not have extended the devise to the parties claiming 
by reason of it in those cases. However, in Lord 
Lansdown’s case, we have observed, that Lord Par- 
ker in terms denied the possibility of any implied 
republication of a will of lands since the statute of 
frauds ; and in the case above mentioned of Lytton 
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v. Falkland, the resolution could only be founded 
upon the supposed effect of the statute, to exclude 
all implied republications, where real property was 
in question. 


Section II. . , 

Of the Republication by Codicil . 

ABOUT ten years after Lord Macclesfisld, then 
Lord Chief Justice Parker, had decided the case of 
Panphrase v. Lord Lansdown, in the Court of King's 
Bench, Acherley v. Vernon a came before him in the 
Court of Chancery, when his Lordship held an opi- 
nion on this subject, not conformable to that which 
he is represented to have pronounced on the former 
occasion. The case was as follows : 

J. S. by a will, properly executed, dated the 17th Ja- 
nuary, 1711, devised to M. hiswife 1000/. per annum, 
for her life, to issue out of his real estate at H., &c. ; to 
hissister E. 200/. per annum, for her life ; and 1000/. to 
L. her daughter, for her portion ; and after other lega- 
cies, he devised the residue of his real and personal 
estate to A. B. C. D. and E. and their heirs, execu- 
tors, and administrators, on trust to vest the residue 
of his personal estate in lands of inheritance, and 
directed that his trustees should stand seised and pos- 


Com. 381* 



Sect. 2. By Codicil. 

cessed of his real and personal estate to the uses of 
his will, daring his wife's life ; and after her decease, 
if he should die without issue, to the intent that his 
freehold and leasehold estates, and the lands to be 
purchased, should be settled to the use of the defend- 
ant G. for 99 years ; then to his first and other sons 
in tail male, &c. J. S. purchased several fee-farm 
rents, assart rents, and other lands and tenements, 
and then by a codicil, dated 2d February, 1720, being 
two days before his death, he recites, that he mode a 
will, dated 1st January, 1711, and then says, "I 
hereby ratify and confirm the said wifi, except in the 
alterations hereafter mentioned. The portion to 
my niece L. shall be made up 60002. and what I have 
given to my sister and niece shall be accepted by them 
in satisfaction of all they may claim out of my real 
aud personal estate, and on condition they release all 
right, &c. to my executors and trustees in my will 
named ; and thus having .provided for my sister and 
niece, I devise all the lands by me purchased since 
my will, to my trustees and executors in my will 
named, to the same uses, and subject to the same 
trusts to which I have mentioned to devise the manor 
of H., and the bulk of my estate ; and 1 revoke that 
part of my will, whereby I appoint A. B. and C. 
three of my trustees in my will, and 1 desire K. and 
N. to be two of my trustees, and devise my said real 
estate to them accordingly." Lord Chancellor Mac- 
clesfield decreed, that the will was confirmed by the 
codicil ; that J. S.’s signing and publishing h'is codi- 
cil, in the presence of three witnesses, was a repub- 
i lication of his will, and both together made but one 
will ; end by the said will and codicil, his fee-farm 
rents, assart rents, and lands, contracted to be pur- 
chased, and all bis real and personal estate, (except 

2d 
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the copyhold purchased before his. will) did well 
pass. On appeal to the Lords, the decree was 
affirmed.. 

✓ , 

Notwithstanding the ^todicil in the case last pro- 
duced expressly confirmed the will, yet the decree of 
the court, and judgment of the Lords, have been 
considered as standing on the general ground, that 
every executed codicil refers to and acts upon the will, 
and must in its nature not only suppose the existence 
thereof, but must attract it into an union with itself, 
bringing it down to its own date. And upon the 
authority of this case it stands, that whatever be the 
apparent purpose of ’making the subsequent instru- 
ment, and whether the subject of its express dispo- 
sition be real or personal estate, if it import to be a 
codicil, and have the signature of the testator, and 
the attestation of three witnesses, agreeably to the 
directions of the statute in respect to wills of real 
property, it will have the effect of republishing the 
wiD. 

This interpretation of the ground of the decree 
in Acherley v. Vernon, seems to be built upon the 
general expressions of Lord Macclesfield, in that 
case, “ that the codicil being executed and attested 
by three witnesses, was a republication of the will ; 
and that they became one will;” and this seems the 
safest ground for the doctrine to rest upon, for die 
words of confirmation in the codicil, in Acherley v. 
Vernon, and those declaring the codicil to be part of 
the will, were only the expression of the tacit mean- 
ing of every codicil, which in its very nature ctup- 
poses and recognises the existence and operation of 
the antecedent will. 
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That this was Lord Hard wickeV understanding of 
the case of Acherley v. Vernon, dearly appears from 
the expressions used by him in Gibson v. Lord Mothtt- 
fort b , where his lordship says, that in Acherley v. Ve'r- r 
non, it was the opinion of the judges, that the codicil 
was incorporated with the will, which made it a re- 
publication: thence deducing this general proposi- 
tion, that every codicil executed according to the sta- 
tute of frauds, to whatsoever part of the property it 
may relate, operates as a republication of the will. 
It was admitted for the heir, said his lordship, that 
though it is a codicil only to a personal estate, yet if 
there is a general clause of confirmation of the will, 
that that will make the codicil, duly executed, a re- 
publication of the will. But, said the same Chan- 
cellor, this will make every codicil a republication, if 
it is executed by three witnesses, though it relates 
only to personal estate ; for a codicil is, undoubtedly, 
a farther part of the last will, whether it be said so 
or not. 

But in the Attorney-General v. Downing*, the 
Court seemed to be inclined to a middle course be- 
tween the case of Acherley v. Vernon, wherein the 
me^e act of making a codicil, executed according to 
the statute, was a republication, and those of Pan- 
phrase v. Lord Lansdown, and Lytton v. Lady Falk- 
land, in which all implied republication was excluded ; 
by requiring an intention to republish to be declared 
or expressed, or otherwise distinctly manifested, by 
the testator, in order to give to his codicil that effect. 
•And Lord Chancellor Camden held, that the annexa- 
tion of the codicil to the will was one of the modes by 

1 1 Vez. 402, 3. • Ambler, 571. 
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which such intention might be declared, and was 
therefore a republication. His. Lordship seemed to 
think, that the expressions used in the codicil, in 
Acherley v. Vernon, were the foundation of the de- 
cree; for the words, he said, were so blended .with, and 
incorporated into the will, that the *one could not 
stand without the other. 

■Mt^ By the settling case of Barnes v. Crowe*, the case 
of Acherley v. Vernon has been set up as the great 
it'iecMi! authorit y 0n ^is subject, to the full extent of the 
fiac4in«x- doctrine ascribed to \( by Lord Hardwicke, in Gibson 
repnMic*- v. Mountfort, as above laid before the reader; and 

tion of ft 

prcvioui the effect of annexation was there denied, as being 
SIR only parol evidence of a republication, which Lord 
Commissioner Eyre said, could not be received since 
the statute of frauds. “ If we disentangle ourselves 
tbe statute. f rom t j, e ru ] e> said the Lord Commissioner, tiiat there 
shall be no republication without re-execution, the 
principle that a codicil, attested by three witnesses, 
shall be a republication, seems intelligible and clear. 
The testator's acknowledgment of his former will, 
considered as his will, at the execution of the codicil, 
if not directly expressed in that instrument, must be 
implied from the nature of the instrument itself; be- 
cause by the nature of it, it supposes a former will> 
refers to it, and becomes part of it;(l) and being at- 


4 7 Vez. Jun. 488. 


(1) Whatever number of codicils a man makes, they are all parte 
of his previous will ; in so much that, if a testator, after making hifc 
will, makes a codicil or codicils in any way modifying its disposi- 
tions, and afterwards by any other testamentary instrument ratifies 
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tested by three witnesses, his implied declaration and 
acknowledgment seem also to be attested by three 
witnesses. Before Che statute of Charles 11. it was no 
part of the essence of the republication that the will 
should be re-executed; any thing that expressed the 
testator’s intention, that the will should be considered 
as of a subsequent date, was sufficient. Since the sta- 
tute, continued the Lord Commissioner, re-execution 
of the will is not necessary ; nothing more is required 
than a writing according to the provisions of the sta- 
tute, expressing that intent." 

In the late case of Pigott v. Waller*, before tho- 
present Master of the Rolls, his Honour submitted to 
the authority of Acherley v. Vernon, as that case was 
understood by Lord Hardwicke, in Gibson v. Mount- 
fort, and by Lord Commissioner Eyre, in Barnes v. 
Crowe, but not without expressing some disapproba- 
tion of the reasonings on which that authority was 
supported, and a predilection for the old rule, as it 
stood upon the cases of Lytton v. Lady Falkland, and 
Panphrase v. Lord Lansdown ; for, said his Honour, a 
direct republication or re-execution (2) js an unequi- 
vocal act, making the will operate precisely as if it were 

• 7 Vez. Jun. 08. 


and confirms his will, he ratifies and confirms it together -with the 
codicils which hare been made to it, and subject to whatever 
changes they have made in it. But if a testator after making his 
will, makes another will inconsistent with the first will, and after- 
wards by a will or codicil, effectual as such, confirms the prior will, 
the effect of the intermediate will is, as it seems, destroyed. See 
Crosble v. Mac Dowall, 4 Ves. Jun. 610. 

(8) A re-execution, with a repetition of the ceremonies required 
by the statute, is clearly a republication. 
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executed upon the day of ihe republication ; Jmt a re- 
ference to the -will proves only, that the devisor re- 
cognises the existence of the will, which the act of 
making a codicil necessarily implies; not that he 
♦ means to give it any new operation, or- to do more by 
speaking of it, than he had already done by executing 
it. Why his speaking- of it should make the will 
speak, as it is said, is not very easily discernible, as a 
question of intention. If he speak of it at all, he must 
speak of it as existing upon the last day as well as 
the first ; but can that shew that he means it to exist 
in any other form, or with any other effect than he 
originally gave it. ; 

But his Honour concluded by saying, that Barnes v. 
Crowe, afforded a certain rule ; and if he departed 
from that, it would only be to set every thing loose 
again ; not to get back to, what he thought better, 
the old rule, for then Acherley v. Vernon would be in 
the way. He was therefore disposed, for the conve- 
nience of adhering to settled rules, and former deci- 
sions, to hold the codicil a republication. 

From what has been said it may be collected, that 
though a codicil properly executed makes the will 
speak, (as it is expressed) at the date of the codicil, 
yet it must have words clearly applicable to the inter- 
mediate acquisitions, or it cannot have the effect of 
if a will passing them. And if it had a specific reference to 

has a spe- 1 17 * 

cific refer- a thing existing when it was first published, but sub- 

ence to a , , _ „ _ . _ 

thing sub- sequently withdrawn, the republication of it by a co- 
when*it dicil will not make it operate upon another subject, 
published, which has come by substitution into the place of the 
qnenay St " thing so withdrawn, though precisely similar in its 
drawn, tub amount and quality. Thus, where a man, by his 
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marriage settlement, having a power to charge a snm 
of 20002. upon certain premises, made his will accord- ^ 
ingly, disposing of this sum, and afterwards by a sub-'™^‘ 
sequent settlement extinguished his former power, and ngon mo - 
created to himself a new power of charging the same which iuu» 
sum on othfer property, and afterwards made a codicit substitX 
with three witnesses, making no mention of the the^iace 
power ; the Master of the Rolls, Sir William Grant, thingw .. 
held clearly that the power itself being gone before drain,, 
the death of the testator, the will had nothing to mUaHn**" 
operate upon, and could not be applied to the new and^u*- 
power. It is true, he observed, a codicil has the ef- ,lty> 
feet of republishing a will, and makes it speak at the 
time of the republicaiion. But here the will speaks 
only of the power given by the marriage settlement, 
which was as much gone as if it had never existed. 

It was a new power, for a new consideration, affect- 
ing different estates'^ 

This then appears to be the proper understanding 
of the doctrine, viz. that the codieil, if executed so, 
as to act upon the subject, brings down the will to 
its own date, and makes it speak as if it were made 
at that time (3) ; but that still it is made to speak 

r 7 Vez. Jun. 499. Holmes v. Coghill; 


(3) There is a difference between the relation which a codicil Difference 

bears to a will, once completed according to the then existing in- codTcil and 

tendon, and that which subsists between the interrupted stages of the sequel 
. of an rn- 

one entire testamentary act ; and upon this distinction, will, it ceptive 

seems, depend the question, whether or not the first act of the wiUa 

testamentary disposition will require to be executed and attested 

according to the statute. But whether the subsequent writing be * 

l 
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• • 

only its own sense, and if it had any particular view 
to any particular object or purpose, which ceased to 


considered as a republication by way of codicil, or as the conclu- 
dfon of something already begun, such subsequent writing to be ef- 
fectual to pass laud, ought to be executed as the statute directs in 
the case of a devise of lands. 

When a will properly executed to pass freehold estates, refers to 
codicil and an unexecuted paper already in existence , by an unambiguous des- 
corporated cr *P^ on ? wad expressly adopts its contents among its own dispesi* 
by refer- tion^f, such paper is, with exact propriety, said to be incorporated 
into, and to be executed by the execution of, the will, for its rela- 
tion to it is that of the pait to the whole; but where a codicil is 
said to be part of, or incorporated into a will, this union must be 
understood to be the effect of its first acting upon the will by it sr 
own force , and attracting it to itself. The will must bo completed 
by a previous execution to be so republished, and when so republished 
must be regarded as a new will. And it was upon this principle 
that iu the Attorney General v. Heartwell, Ambl. 451. where a will 
was made before the statute of mortmain, bequeathing personalty 
to be laid out in lands for a charity, and after the statute the will 
was confirmed by a codicil ; the codicil, by making the will a now 
will, brought the devise within the statute; and the same, ac- 
cordingly, was declared void by Lord Northiugton. 

Hence we see the necessity for both will and codicil to be exe- 
euted according to the statute. In the case put of the reference by the 
will td an existing paper, such paper is mute till it is acted upon by 
the Instrument that incorporates it, and has no testamentary opera- 
tion before the execution of such instrument ; whereas in the in* 
stance of the codicil , the will is first acted upon thereby , and being 
brought down to the date thereof, speaks again with reference to the 
state of the property, by virtue of the execution of the codicil , with 
which it becomes incorporated, and thus, by a consequence of rea- 
soning, becomes re-executed and re-published wth 'the 'solemnities 
prescribed by the statute. And this is properly the republication 
by codicil, the effect and meaning of which is, that the terms and 
words of* the will shhll be construed to speak with regard to the 
. property of the testator, and the objects of his dispositions, just 
as they stand Circumstanced at the'd&te'of the codicil. In constru- 
ing such will so republished, it must be considered therefore what 
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exist during the interval between the will and codicil*- 
the codicil will not, from the accidental aptitudeof the 
words to another subject created or acquired since the 
will, have any operation upon that which was so en-. 
tirely ouA>f the original view of the testator. 

A 

In a very recent case (4), circumstanced in some 
respects like the one last above cited, where a will had 
been made, and a recovery subsequently suffered, 
upon which was reserved a power to the testator to * 
declare the uses of the land by his will or codicil, and 
then the testator made a codicil confirming his will, 
except where altered by that codicil, but taking no 
notice of his power, the Court of King’s Bench, 
upon a case for their opinion out of Chancery, held 
that the power was not executed by the codicil : one 
of their ifeasons for which opinion seemed to be, that 


the words of the will at the time of the republication import* 
Their sense cannot be enlarged, but their operation may, if time or 
accident have increased the amount or number of the particulars 
comprised within the compass of its expressions *. 

(4) 10 East, 242. Laq4 v'. Wilkins. It must be admitted how* 
ever, that the more prevailing and ostensible reason seemed to be, 
that, as the will declared only the testator’s intention not to disturb 
the existing limitation in tail by suffering a recovery, but td leave 
the estate to go as it stood limited, this declaration amounted to no 
devise at all ; and when, after having altered his intention^ and 
taken a new estate in the premises by suffering a recovery, reserv- 
ing to himself a power of appointment by deed, .will,, or codicil, 
he executed a codicil expressly confirming his will, such codicil 
could not be considered as carrying the will further than Its natu- 
ral and proper effect, which was not a positive devise or disposition, 
but the declaration of a purposed omission. 

t 

* It is obvious upon equitable principles, that if a will it repubUsbei, eon- 
talniug a general devise of the testator’s estates, an estate only contracted tbr if* 
ter such general devise, wfil pass. lQVez. Jun. #05. Broome v* Moack. 


40ft. 
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they could not infer an intention to execute the power 
from the mere general confirmation of the will by the 
codicil ; thetigh they readily admitted that it was not 
necessary; that any express reference should be con- 
tained in a will; to make it a valid execution of a 

a 

power. 


ofa codicil ^ has also been solemnly decided, that this effect 
hcation Ub " 11 upon a will, of making it speak as to 

•tmnrciby ^ ^^ting property of the testator, may be re- 
its special Strained by the manner in which the codicil is ex- 

terms. " 

pressed* Thus/ where the codicil, reciting the 
devise by the will, revoked the same as to two of 
the trustees, and then devised the said lands, &c., 
lands purchased » between the will and codicil have 
been adjudged not to pass*. 


Section III. 


Of the Republication of Wills of personal Estate. 


‘ AS it is hoped that by this view of the cases the 
^progress of the doctrine of republication, as to real 
estate, is made clear to the reader ; I shall now say a 
few words upon the question of the republication of 
wills of personal estate. In respect to this desciip- 
tion of property, the doctrine is said not to have been 

*'3 Bos. et P»ll. 500. Bowes v. Bowes, (House of Lords)* 
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changed by the statute of frauds; find ' this! appears 
to have been the opinion of Lord* Hardwioke,* sfrwh 
the words used by his Lordship in the case of 'Abney 
v. Miller % wherein the act of repubiication' insisted 
upon was, that the testator, after renewitig his leases, 
being in search for another paper; and, the person 
who was assisting him, having taken up the will by 
mistake, he said, " This is my will/'’ not m etching 
thereby to republish, but to shew that it was not the 
paper he wanted. His Lordship observed, that to 
make it a republication, there must be the animus 
republicandi in the testator. Which observation war- 
rants the inference, that he was then of opinion; 
that if the words • used had been declarative of afi 
intention to republish, they would have been effefe- 
tual to produce such a consequence. What will be 
the weight of this doctrine of Lord Hardwicke, when 
the point comes directly under adjudication, remains 
to be seen ; but in the mean time, one may be per- 
mitted to suggest, that there is a difficulty in conceiv- 
ing why the clauses of the statute, which affect the 
publishing of wills, should not also reach to the re- 
publication of them. 

A republication is a new publication ; and if a 
will can be republished by parol so as to make it pass 
property not affected by its original disposition, (1) 
what is this but making, partially at least, a nuncu- 
pative testament, unaccompanied by the forms pre- 

4 2 Atk. 599. 


(1) This supposes the case of a specific bequest, for a general 
disposition of personal estate would be prospective, and therefore 
would not nuse the question. 


m 
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scribed by the statute ? We have seen that many of 
the judges struggled hard against admitting a parol 
republieation of wills of lands, even before the statute 
of frauds, as being in contravention of the statute 
« of wills ; and where the requisites are not observed so 
as to make good a nuncupative testament, the statute 
of frauds has imposed the same necessity for a writ- 
ten declaration of the will in respect to personalty. 
No subsequent writing can republish a will of land, 
since the statute of frauds, unless it be executed so 
as to be itself capable of passing land according to 
that statute ; why then should a will of personal es- 
tate be capable of being republished without the ob- 
servance of the mode whereby alone a personal will 
can be rendered effectual ?(2) 

Suction This branch of my subject may be concluded 
vokJug^In- by observing, that although words are never, allowed 
any'ope* *° b ave the effect of republishing a will of lands, 
implied” ( w h a tever may be the doctrine in respect to personal 
finn'lijnift kstaments) y e * where an express or implied revo- 
ting up tiw cation has taken place, it has been held that the will 
■wiu. may be set up again by a species of implied republi- 
cation, founded upon the destruction of the. revoking 
instrument. As where a testator makes two wills,, 
the latter of which is inconsistent with, or expressly 
revokes the former, yet if he afterwards destroy the 
second will, leaving the first In a perfect state, the 
. original will is held to be set up again 8 . And this 

* Glazier v. Glazier, 4 Burr. 2519, 


(2) Words written in a roid space left in « will was held by 
Lord Hardwicke to be a republication. Carte v. Carte, Ambl. SO. 
Bnt It is clear that this can only be so in respect to personal estate. 
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seems to stand upon plain principles, for the first 
will, being ambulatory during the testator's life, is in 
existence without any alteration at the time when its 
operation is to begin, and that which was to be de- 
structive of its operation, is out of the way at the 
moment when it was to have its destructive effect. 

But if a legacy given by a will be adeemed, a codi- 
cil, ratifying and confirming the will,* has not the 
effect of setting up the adeemed legacy*. 

• Monck v. Lord Monck, 1 Ball and Beatty, 998. and see Irod 
v. Hurst, 9 Freem. 994. Drinkwater ». Falconer, 3 Fes. Jon. 

C93. 
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CHAPTER IV. 


or THE IMPORT OF WORDS AND PHRASES. 


Section 1. 


As to moveable things. 

“Goods andchattels” are the most comprehen- 
sive terms of description for passing property of a 
personal nature by will. In the civil law all estates 
are divided into bona mobilia and bona immobilia; 
and it has been authoritatively said that in wills relat- 
ing to personal estate words should be construed 
agreeably to the rules of the civil law a . Thus it may 
bp regarded as settled that the word " goods” i§ suffi- 
cient in its general sense to pass the testator’s leases" 
and bonds, where there is nothing expressed to afford 
an inference of its being used in a narrower signifi- 
cation. But though this is the original and technical 


• Cro. Eliz. 387. 1 P. Wms. 267. ' 

* I Eq. Ca. Abr. 199. 
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As to moveable tiring*. 

sense of the word "goods,” yet the word is very sua? 
ceptible of modification from the context, andifj yrijj^bn 
seldom found to havens comprehensive effect except 
where it makes part of the residuary clause. Tints 
in the case of Crichton v. Symes *, where the beqi$pt 
was in these words, I give and bequeath to B. all my 
goods , and wearing apparel, of what nature and kind 
soever, except my gold watch, Lord Chancellor 
Hardwicke decreed, that, as these words stood in the 
will, the testatrix intended to give only her wearing 
apparel, ornaments of her person, and household 
goods and furniture, but no other part of her per- 
sonal estate. And in another case, where, after a 
devise by a testator, of all his household goods, and 
other goods, and all his stock, &c. he bequeathed the 
residue of his personal estate to J. S. ; it was consi- 
dered that if the devise of all the testator’s goods 
were taken in its largest sense, it would frustrate 
the bequest of the residuum, which should not be 
allowed; and that it seemed reasonable that tha 
words “ other goods,” should be understood to signify 
things of the same nature with household goods. The 
decree accordingly was, that the money, cash, and 
bonds passed by the residuary devise d . 


Bonds, being a species of choses in action, and as .“ d 
such admitting of no locality, will not pass under a 
devise of " goods and chattels” in a particular placet “ d 
though they happen to be there at the testator’s 
death*. And the same may be said of bills of ex- property in 

* a particu- 

change, promissory notes, judgments and records, iar place. 


* 3 Atk. 61. * Woolcomb V. Woolcomb, 3 P. Wtrfs. lit. ' 

* Chapman v. Hart, 273. 
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whether to 
be consi- 
dered as 
cash or as 
choses in 
action. 


upon the same principle ; but no doubt can be enter- 
tained that the word “goods” will extend generally 
to all these securities for laonry. since the debts 
themselves are dearly comprehended under the term f . 
l^ls equally clear that money in specie passes under 
the same word. And bank notes were considered as 
being carried by the words “goods and chattels” in a 
will, although the bequest was confined to the goods 
and chattels in a particular house ; bank notes, in the 
viepr of the Chancellor, being regarded as in the na- 
ture of cash, rather than as choses in action. Had 
they been looked upon as choses in action, they would, 
for the reasons above-mentioned, not have passed 
under the description of goods and chattels in a par- 
ticular place s . It has, however, been held that, 
where a limited and express pecuniary legacy is 
given, and, by general words, all the goods and chat- 
tels in and about the house are afterwards bequeathed 
to the same person, money in the house will not pass 
to the legatee, on account of the particular legacy 
before devised to him \ 


Of be. 
qnwtsof 
poods lit 
boost, be, 


The general rule is that where a testator de- 
vises all the goods in a house or place, the descrip- 
tion will relate to, and comprehend, all such as shall 
be in the house, or place, at the time of the tes- 
tator's death; and that if they happen to be removed 
to another place, in the life-time of the testator, 
they will not pass. But this rule must be under- 


' Moore «. Moore, 1 Bro. C. C. 128. 

A 1 Vex. 273. Bat see this point doubted by Lord Eldon, in 
It Vet. Jan. 062 . 

k 2 Ch. Rep. 190. 2 Atk. 112. 3P.Wms. 112. 
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stood with some qualification, for if the goods are re- 
moved upon some sudden emergency, as on account 
of fire, inundation, &c., and before they can bfe re- 
turned to their place the testator dies, they shall ,be 
considered as if they were actually in the testator** 
house at his death, and the legacy is not defeated 'by 
such an accident 1 . 

When the subject matter of a bequest is a collec- 
tive and fluctuating body, subsequent additions are 
considered as passing, notwithstanding the terms of 
the bequest are particular as to place and time ; 
thus it has been said, that if I devise all my flock of 
sheep now on such a hill or in such a pasture, the sheep’ 
subsequently produced, will pass ; for it is within 
the reason of a devise of the personal estate, which 
being always fluctuating, shall relate to the time of 
the testator’s death. And the same principle has 
been carried to the devise of the testator’s library of 
books, now in the custody of B., under which devise, 
books subsequently added to the same library, were 
held to pass k . So also in the case of General Guise, 
who by his will gave all his collection of pictures to 
Christ Church College, in Oxford, and afterwards 
sold some and added others to the collection. Lord 
Camden was clear that the pictures added to the col- 
lection passed, upon the principle that the personal 
estate is fluctuating 1 . 

But in general cases the word now would be con- 
sidered as restricting the devise to the present state 
of the thing given. 

1 Ibid, and see 2 Vera.' 74 7. „ 

* 1 P. Wins. 597. All Souls’ Coll. v. Coddrington. 

1 Ambler, 641. 

2 E 
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If I devise all the corn now in my barn, and part 
of the corn is afterwards consumed and fresh corn put 
in. Sir Joseph Jekyll thought such new corn would 
not pass : though the contrary is laid down in Swinburn, 
448. But if there be no such words importing indi- 
viduality, as if a man devise all his plate, and makes 
subsequent purchases, of plate, what he has at his 
death passes 

Good* on In the important case of Chapman and Hart", a dif- 

•Up. ' ference was taken between a bequest of goods in a 
. house, and of goods on board a ship. Lord Hard- 
wicke observed, that the latter devise must be taken to 
be made with a consideration of the several contingen- 
cies and accidents they are liable to in such a situation ; 
and if it should be determined that if by any accident 
they should not be on board at the testator’s death, 
they would not pass, many marine wills would be 
defeated. If the goods were removed to preserve, them, 
the ship being leaky or likely to founder, or if the tes- 
tator be removed to another ship, (which is a contin- 
gency to which he is daily subject), this will not defeat 
the legacy. But if a testator devises all the furniture 
at his house in A., such a devise will not pass furniture 
intended to be, but not yet actually, placed in the house 
at A., even though such goods were already packed 
Up and ordered to be carried thither ; which was the 
point in the Duke of Beaufort’s case 0 . 

Hotuehoid As a general rule, though admitting of some qua- 
locations, it may safely be premised that by a devise of 

Jte. 


‘ Plowd. 343. • 1 Vei. 971. 

0 9 Vera. 739. 
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household goods plate will pass p ; though not by a de- 
vise of utensils 4 . But such general bequest of furni- 
ture, goods and chattels, by a silversmith, will not 
carry the plate which constitutes a part of his stock 
in trade, but only the plate used in his house r . And 
the same doctrine has prevailed even in the case of a 
deed: Lord Hardwicke declared in the case of Crich- 
ton and Symes *, that the House of Lords were never 
clearer than in the case of Pratt v. Jackson *, that 
the word f goods’ related only to the household goods 
and furniture, and did not extend to the goods of the 
settler in the way of his trade, or his goods as a con- 
tractor for the Government 0 . We find also the 
same principle further adopted and confirmed in Le 
Farrant v. Spencer w , where the devise was of all the 
testator’s household furniture, linen, plate, and ap- 
parel whatsoever. The Chancellor directed the case 
to be sent to a Master, to distinguish what goods the 
testator had for his domestic use, and what for trade 
and merchandise, without which, he said, it was impos- 
sible to determine the extent of the bequest, for it 
clearly included only the former. 

Where a testator devises his furniture at or in certain 
houses named, such a devise will not carry a descrip- 
tion of plate which the testator w r as in the constant 
habit of removing with him from house to house, for that 
could not be said to be the furniture of one house more 

• 2 Vern. 572. 638. 1 P. Wms.425. 2 P. Wms. 419. 3 Atk. 369. 

q Dyer, 59. r 11 Vezey Juu. 666.^ 

• 3 Atk. 63. 1 See 2 P. Wms. 302. 

* See the note of the decision of the House of Lords, 3 Atk. 

62. 3 Brown’s Parliament. Cases, 199. 

w 1 Vezey, 97. 
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than another, and it . would seem - that he meant only 
the particular furniture of each house x . 

Under the Duchess of Bolton’s will y the import of 
the word ‘furniture’ was largely discussed. The tes- 
tatrix devised her household furniture and farming 
utensils, which should be within or upbn the premises 
at her death unto Charles Powlett. The Duchess 
died possessed of a great quantity of plate, which 
was worth about 1600Z, some useful and ornamental 
china, books, pictures, and linen, which were then at 
her house at Westcomb. The principal question was 
as to the plate. And his Honour premising that the 
word f furniture ’, unaccompanied by circumstances, 
was a word of very general meaning, and comprised 
every thing contributing to the convenience of the 
householder, or ornament of the house, adverted to 
the possibility of a restricted sense being put upon the 
word by a variety of circumstances which might at- 
tend the case. lie denied that the question whether 
the plate would pass or not by the word furniture, 
depended upon the fact of its being in common use or 
not. If a person of rank buys a service of plate sui- 
table to his quality, and never uses it, yet, he thought, 
the plate would pass by the word household-furniture ; 
but that, if a tradesman had a dozen of silver-handled 
knives and forks, which he commonly used, and had 
besides a service of plate, which perhaps he bought as 
a good bargain, the service would not pass. Upon 
the whole of the case his Honour was^of opinion that 
the plate did pass by the word household-furniture. 

* See Equity Gases Abridg. Tit. Devises, (k). 

T Ambl. 605. Sir G. Kelly v. Powlett. 
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He was also of opinion that the linen and china, both 
useful and ornamental, as also the pictures, both those 
which were hung up and others that were in cases, 
passed by the devise ; but, in conformity to the deci- 
sion in Bridgeman v. Dove *, he determined that the 
term household-furniture did not include books. 

In Snelson v. Corbet® Lord Hardwicke seemed to 
consider the evidence of the plate being used in the 
house as going some way towards determining the 
question whether it was included or not in a devise 
of household-furniture in the affirmative. In the 
case of Jesson v. Essington 6 Lord Keeper Wright 
gafe it as his opinion, that by a devise of rings and 
household goods plate used in the house did not pass. 
But the 6pinion of the Master of the Rolls, Sir Tho- 
mas Clarke, in the above-mentioned case of Kelly v. 
Povvlett appears to afford very just criteria for decid- 
ing this question under all circumstances, and subse- 
quent cases seem mainly to have adopted his principle®. 

It appears also that since that case it has been con- 
sidered uniformly, that under the mere term house- 
hold-furniture, books will not pass to the legatee* : 
not even where the word ‘ furniture’ has been con- 
nected with other things furnishing entertainment (o 
the mind as medals and pictures : and it seems that 
globes and mathematical instruments are equally out 
of the scope of the word ‘furniture’ in a will*. 

* 3 Atk. 202. 1 3 Atk. 369. * Prec. in Ch. 207. 

* See the authority of this case admitted in the case of Porter 
and Tournay, 3 Vesey Jun. 311. 

d 3 Vesey Jun. 311. Porter and Tournay. 

* Prec. in Ch. 207. note. 


Linen, chi- 
na, and 
picture*. 


Books, 
globes, and 
mathcpia- 
tical in- 
struments. 
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Medals, Lord Hardwicke was of opinion that under the word 

coins, jew- r 

«b, orna. medals, curious pieces of current coin kept with me- 

meats of 7 1 r / 

the person, dais will pass as such. But ornaments of the person, 
as jewels, &c. will not pass by a bequest of a cabinet of 
curiosities, even though such ornaments may be kept 
together with the curiosities, and occasionally shewn 
with them. Thus, where E. C. in a codicil to her will 
made the following bequest, “ I give to J. S. my collec- 
tion or cabinet of curiosities, consisting of coins, me- 
dals, gems, and oriental stones, and other valuable 
things,” the question was whether certain ornaments 
of the person were within the bequest. Evidence being 
read of persons in the trade as to the different sense of 
gems and jewels, that the latter meant stones set and 
prepared for wear, the former the same things when 
kept for curiosity only, the Lord Chancellor said, he took 
it that things to pass under the will in question must 
be cjusdem generis with those expressly devised, and 
that ear-rings, and other ornaments of the person, 
were part of the personal estate, and not specimens 
of natural curiosity. Had Mr. Pitt’s diamond been 
in the cabinet as a specimen of natural curiosity, it 
must have passed to the devisee ; and therefore he 
thought the proper line of distinction was their be- 
ing prepared for wear, if not worn ; and directed an 
enquiry to be made with respect to their being worn. 
On the Master’s report that they were occasionally 
worn, the cause came on before his Honour, sitting 
for the Lord Chancellor, who was of opinion that that 
circumstance made the difference f . 

Under a bequest of the use of a house with all the 


' 1 Bro. C. C. 467. and 22 . 
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furniture, and stock of carriages and horses and 
other live and dead stock, to J. W. for life ; it was 
held agreeably to what has been above observed, that 
the plate did pass as being included under the word 
furniture, but that the wine did not*. 


In the case of Porter and Tournay, it appeared to Live and 
have been the opinion of the Master of the Rolls, that *tock. 
the words live and dead stock are of too ambiguous 
an . import to receive any certain construction, but 
that coupled with other words, they might receive a 
sense correspondent to those words : thus, if after giv- 
ing furniture, 1 give all my live and dead stock, I 
shall be held to mean in-doors stock, as wine, liquors, 

&c. ; and if the word is coupled with what usually forms 
a part of the property without doors, then only such 
live and dead stock as are out of the house and about 
the premises will be considered as intended. In Porter 
and Tournay, the case just alluded to, the words ‘live 
and dead stock’ immediately followed the words ' stock 
of carriages and horses,’ and, therefore, the Master 
of the Rolls applied these words exclusively to the out- 
doors stock: adverting to the difference between that 
case, and Gower v. Gower h ; in which the disposition 
was, of all other the testator’s goods and chattels 
whatsoever which should be in and about his dwell- 
ing-house and out-houses. 


Standing corn will pass under the description of ^£ in s 
stock of the farm. Thus where one devised a 
farm in his own occupation, to his mother for 
life, remainder to G. in tail, and also devised to his 


* 3 Vez. Jan. 311. 


* Ambler, 612. 
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mother all his goods and chattels, stock of his farm, 
bonds, &c., and all other his moveables whatsoever, 
and made her executrix ; it was held that growing 
corn which was not reaped till after the death of the 
testator and of his mother, who died soon after him, 
passed to her representative, and not to G. the devisee 
of the land 1 . And in a subsequent. case where there 
was a similar disposition of the stock upon the testa- 
tor’s farm after a devise of the land in feo, the devise 
of the stock was held to carry the standing crops of 
corn ; although in that case the devise of such stock 
was to the executors to pay debts ; and although there 
were assets sufficient to pay the debts and legacies 
without such part of the property 8 . 

trade With respect to the words f stock in trade,’ what 

shall be comprehended in these terms must always 
in a great measure depend upon evidence of in- 
tention, intrinsically or extrinsically collected; but 
where there is nothing peculiar in the case to de- 
termine the import of the phrase, the popular and 
usual understanding of the words must govern 
their interpretation. It may also be a question 
of some difficulty what words will carry stock in trade, 
as well as what the words ‘ stock in trade’ will carry. 
In the case of Stewart v. Marquis of Bute 1 , where 
the testator gave all his waggon-ways, rails, staiths, and 
all implements, utensils and things, at his death used 
or employed together with, or in or for, the working, 
management or employmentof his collieries, and which 
might be deemed of the nature of personal estate, in 

. * 6 East, 604. note, Cox v. Godsalve. 

k 8 East, 339. West and another executors of Moores. Moore. 
* 11 Vez. Jun. 657. 
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trust to be held or enjoyed with the collieries. Lord 
Rosslyri decreed that under this bequest money due 
from the fitters and others and in the Tyne Bank, 
coals at the pits, and staiths, corn, hay, horses, tim- 
ber, oil, candles, fire-engines, and other articles of 
stock in trade passed ; which decree was affirmed on 
the rehearing by Lord Eldon His Lordship how- 
ever expressed considerable doubts, which doubts it is 
conceived related principally to the monies due from 
the fitters and at the bank (1). 

The questions arising upon bequests of stock in stock in 
the public funds, are very numerous and branching. fJmd" bhc 
But in a treatise like the present, intended for general 
use, it will be expedient to confine the consideration 
of the subject to clear and practical distinctions. 

The topic of most frequent discussion on the sub- 
ject of the bequests of stock, is whether the legacy is 
to be regarded as specific or general. In the case of 
Purse v. Snaplin”, Lord Hardwicke states a specific 
legacy to be a bequest of a particular chattel, speci- 
fically described, and distinguished from all other 
things of the same kind ; which may in other words, 

* 1 Aik. 414. 


(1) In a case in Ambler, 395. where a man devised freehold and 
copyhold messuages, lands and tenements, to A. for life, with remain- 
der over, and afterwards the residue of his personal estate to B. and 
made B. executor ; and part of the testator’s estate consisted of a 
brew-house and malt-house, which together with the plant and 
utensils were then in lease ; it was held that the plant passed to the 
devisee; for without the plant the walls could be of no use, and it 
was material that they were in lease together. The testator must 
therefore have meant to devise them both together. 
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as Mr. Coxe observes be stiled an individual legacy 
(2). But courts have been led to the construction of 
bequests of specific legacies by other indicia. Thus 
in Jeffreys v. Jeffreys, afterwards decided by the same 
great equity judge, the testator having at the time of 
making his will just so much stock as would exactly 
answer the two legacies which he thereby bequeathed, 
they were both held to be specific. In the case of 
Purse v. Snap] in, before alluded to, there were two 
legacies of 5000/. in the old South Sea annuity stock 
of the S. S Company, to two persons respectively ; 
and the testator at the time of making his will and at 
his death had only 5000/. in old S. S. stock. Lord 
Hardwicke considered these bequests as entitling 
the legatees to have them made good out of the testa- 
tor’s general assets ; and the principle upon which the 
case was determined was this — that the testator had not 
so specifically described the subjects of the legacies as 
to distinguish them from all other things of the same 
kind. The only distinction between that case and 
the subsequent case of Jeffreys v. Jeffreys, was, 
that in the latter the actual property answered exactly 
to both legacies. 

In Ashton v. Ashton • there were no words of 
more specific import than in Purse v. Snaplin, above 
cited, neither did the stock of which the testator . 

■ See his note to Hinton v. Pinke, 1 P. Wins. 538. 

* Cas. temp. Talb. 152. 


(2) Thus money, though only a measure of value or amount in spe- 
cie, may become an individual legacy when it is designated as being in 
a particular place, as in such a drawer or bag; See 1 Atk. 508. Ambl. 
87. Slock does not pass under the word money.. See Vez. Jun. 327. 
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was actually possessed, correspond in amount with 
the stock devised. The testator devised 6000/. 
S. S. annuities to be sold and laid out in land, to be 
settled as therein directed, and died possessed of a 
large personal estate, but had only 5360/. in S. S. 
annuities. Lord Talbot, nevertheless, held the legacy 
to be specific and not of quantity merely But the 
late Mr. Serjeant Williams, to whose learned labours 
we are indebted for the last edition of Lord Talbot’s 
decisions, has observed in a note to this case, that 
“ it seems to have? been determined upon the testa-, 
tor’s directing the 6000/. S. S. annuities to be sold, 
and the produce thereof to be laid out in a purchase 
of lands, which strongly implied that the testator 
only intended to give the S. S. annuities which he was 
possessed of ; and that he did not mean to have ad- 
ditional annuities purchased, in order to be sold out 
again presently afterwards — a remark of which 
Lord Hardwicke, and not the learned editor, who 
seems to have forgotten whence lie took it, should 
have the credit p . 

In the second volume of Domat. 159. it is laid down 
that when a testator bequeaths a certain thing, which 
he specifies as being his own, the legacy will not have 
effect, unless that thing be found extant in the suc- 
cession. " As if I bequeath to such a one my watch, 
or my diamond ring, and there be not found, after 
my death, any diamond ring, or watch among my ef- 
fects, the legacy will be null.” There are cases in 
our books to the same effect. It is true, that Lord 
Hardwicke in the case of Avelyn v. Ward seemed 


1 See 1 Atk. 416. 


* 1 Vez. 425. 
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to consider that too much weight had been given to 
the word my, and that to rely on it entirely was al- 
lowing it too much importance ; yet in a subsequent 
case of Sleech v. Torrington r , we find Sir Thomas 
Clarke, whose opinions and reasonings on the con- 
struction of wills are always entitled to great es- 
teem, remarking, that it was very 'material as a cir- 
cumstance in that case, that no pronoun possessive 
was added to the description of the annuities* So in 
the case of Ashburnham v. Macguire *, where the 
words were " my 1000/ . East India Stock,” Lord 
Thurlow laid considerable stress upon the pronoun 
my, and observed, that it had been relied on in many 
cases in deciding the legacy to be specific. 

The gene- The general rule, however, appears by the result of 
thatV ,8 ’ the cases to be this, that the bequest of stock in the funds 
ofsomuch is to be regarded as expressive of quantity, in general, 
general le- and not confined to a particular sum of which the testa- 
Ser e U |a es * tor may be possessed at the time of making his will, or 
ciaSgronnit °f his death, unless there is some word, phrase, or 
stniing it constructive ground in the will leading to such restric- 
•pecific. tive interpretation. Thus, where a testator bequeaths 
the sum of 12000/. of his funded property to T. S. 
and the residue of his property to B., this is a gene- 
ral pecuniary legacy to be answered out of the whole 
personal estate*. * A bequest of so much stock in such a 
fund, in general terms, is a direction to the executor to 
procure so much stock for the legatee. This was ex- 
pressly said by Lord Chancellor Talbot in the case of 
Partridge v. Partridge®, in which case a testator devised 

* 2Vez. 560. * 2 Bro. C. C. 108. 

* See Lambert 0 . Lambert, 11 Vez. Jun. 60 7# 

■ Cas. temp. Talbot, 226. 
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10002. capital South Sea Stock to B., and it appeared 
that at the time of making his will he had 1800/* of such 
stock, and afterwards, by sale, he reduced it to 3QQL 
which he afterwards increased to 16002. and died, 
the alteration of the stock was held to work no 
ademption. 

It is observable, however, that in that case Lord 
Talbot is stated to have said, that if the testator, 
after such a legacy, sells out part, and dies, such sale 
will be an ademption pro tanto; which opinion 
seems to be at variance with the principle of the 
case, for if the bequest is to be regarded as a gift of 
quantity only, and not of a specific thing, and if it 
be law that where a testator bequeaths so much stock, 
having none such at the time of his devise, the be- 
quest is to operate as a direction to the executor to 
procure so much, why should the removal of the 
stock, or the diminution of it in specie, affect the 
substance of the bounty. On this point, therefore, 
perhaps, the case of Bronsdon v. Winter w , has pro- 
ceeded with greater consistency. There the testator 
devised the sum of 20002. South Sea Stock, and at 
the time of making his will had just that amount of 
such stock; he afterwards sold 15002. of it, and 
Verney, Master of the Rolls, held this to be no par- 
tial ademption of the legacy, but decreed the 20002. 
stock to be made good out of the testator’s personal 
estate. 

In both these last-mentioned cases, the Act of 
Parliament for changing three-fourths of the capital 
South Sea Stock into annuities, had taken place be- 
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tween the time of making the will and the death, but 
it followed, a fortiori, from the principles on which 
other parts of the case were decided, that such par- 
liamentary change could work no ademption. 

i 

There can be no doubt, however, that in these 
points, as in most that regard the construction of 
wills, the intention of the testator is to be the guide ; 
and this intention is to be collected from the general 
tenour of the instrument rather than from particular 
words or phrases. 

Thus in the late case of Hotham v. Sutton x , the 
intention, though in some degree proceeding upon a 
mistake as to the fact, was the ground of the Chan- 
cellor’s judgment. In that case, the testatrix, reciting 
that she was possessed of 12,700/. 3 per cent. Bank 
Annuities, standing in her name, gave and be- 
queathed the same, or so much of such Bank An- 
nuities, as should be standing in her name at her 
death. At the date of her will, and at her death, she 
had near 15,000/. in that fund, besides other stock. 
Here the recital of the will, though erroneous, was 
considered as comprising the reason of the disposi- 
tion — it was the measure of her bounty ; the determi- 
nation, therefore, was, that the bequest operated only 
on the sum mentioned in the recital, and that the ex- 
cess of 3 per cent. Consol.. Bank Annuities beyond 
the amount of 12,700/. passed under the residuary 
clause. 

Before the subject of bequests of stock or funded 
property is dismissed, it may be useful to advert to a 
case wherein, with good reason, it was held, that the 


* 15 Ye*. Jun. 319 . 
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capital of the stock passed under an express disposi* «^u»« 
tion only of the interest and dividends. This was «eif. 
the case of Phillips v. Chamberlaine J , in which the 
testator gave all his monies and securities for money, 
together with all his real and personal estate, to his 
executors, their heirs, executors, administrators, and 
assigns, according to the nature and quality of the 
same premises respectively, upon trust, to sell and 
dispose of all except the funds and securities ; and 
after various dispositions of determinable interests in 
the same funds and securities, he directed his trustees 
to pay all the rest of the residue and surplus of the 
dividends aud interest thereof unto and among four 
relatives therein named, and the survivor of them, each 
share to be paid to them severally as they attained the 
age of 21 years ; and if any one of the said four persons 
should die before he should attain the age of 21 years, 
the share of the deceased should be divided equally 
among the three survivors, or if two should die, 
equally between the two survivors, or should three 
out of the said four persons die during their minority, 
the survivor was to be entitled to the whole residue 
and surplus aforesaid. The question being, whether 
the residuary clause carried an absolute property to the 
legatees, or only the use, that is, the interests and 
dividends that should arise during their respective 
lives, and the principal be considered as undisposed 
of, the Chancellor observed, that he had never 
heard that where a testator gives for ever, and with- 
out limitation, the dividends and interest to accrue 
upon the residue of his personal property, that such 
a gift would not carry the whole interest. Where they * 
were so given for ever, who was there to claim the 
capital ? When the interest and dividends of a resi- 


* 4 Yes, Jus. H. 



432 Import of Words and Phrases Chap. IV. 

due are absolutely given to trustees and their heirs, 
upon trust to pay the interest and dividends to A., 
and from time to time, and without any limitation of 
duration, it will carry the whole interest. It is im- 
possible, said his Lordship, to suppose such an absur- 
dity, as would result in this case from the contrary 
construction. An absurdity may be so great, as to 
raise a necessary implication. A Judge must divest 
himself of common sense to impute such an absur- 
dity to a testator as to suppose, that he gives the inte- 
rest to them for their respective lives^only, and if any 
one shall die under the age of 21, then that a share 
given for life only shall survive to the others. That 
part of the clause was perfectly satisfactory to shew, 
that he did intend to give them the absolute interest. 
If they were only to have an interest for their lives, 
of what consequence would their deaths before 21 
be ? If they had it only for their lives there would 
be no part or share for the survivor to have. It is 
clear he meant to give an interest that would survive ; 
even independently of the circumstances that it was 
given as a residue ; and it must always be remembered 
that when the residue is given, every presumption is 
to be made that he did not intend to die intestate.” 

fiedand' This seems a proper place to introduce some 
temporary observations on those bequests of chattels which 
>n chattels, create qualified and temporary interests in them, fol- 
lowed by gifts over to others in succession. In the 
consideration of which subject, it should be distinctly 
understood that a strict legal remainder can only be 
limited of freehold estates. Every bequest of per- 
sonal estate to take effect in futuro, whether it be 
after a preceding bequest or not, or limited on a cer- 
tain or uncertain event, takes effect only as an ex- 
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ecutory disposition. Every future bequest of this 
description of property falls under that class of dispo- 
sitions called executory devises, and is subject to the 
rules and restrictions affecting the same. 

At common law, if a personal estate was devised At com- 

mon law 

to one for life, or otherwise, and after the decease no remain* 

• . dcr of per* 

of the devisee or legatee, or on the happening of any sonai e»- 

. , . . . tate could 

other event, certain or uncertain, the same was given in strict- 
over to another, such limitation over was void, and mTted.* 
the whole, in strictness of construction, vested in the 
first taker. To avoid this inconvenience, and the 
disappointment of the testator’s intention, a difference 
was made between the bequest of the use of a thing, 
and of the thing itself*. All difficulty, however, on 
this subject has long ceased to exist ; and these limi- 
tations or gifts of ulterior interests in personal estate 
have for some centuries had their full operation as 
executory devises, or rather bequests. Thus, where 
a term is given to one for his life, remainder to 
another after his decease, this limitation is consider- 
ed as not meant to take effect as a remainder, but, upon 
the principle of ut res magis valeat quam pereat, such 
limitation or gift over is regarded as a substantive de- 
vise to take effect upon the death of the person first 
named, or other event, certain or uncertain, and is 
considered as preceding the intermediate disposition : 
so that it is the same as devising a chattel interest 
in land to one man upon his paying a sum of 
money to executors, or upon the death of another, 
which makes it a proper executory devise ; and after 
limiting which future interest, the testator is still at 
liberty to dispose of the estate in the mean time. 


* Bro.Der.pl. 13. Cro, Ca. 341. 
2 F 
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Thus in Larapett’s case in Cooke’s Reports % where a 
testator, being possessed of a messuage for a term of 
years, devised the same to bis father for the term of 
his natural life, remainder, after his father’s decease, 
to his sister and the heir of her body, it was resolved 
that the limitation to the, sister was good as an exe- 
cutory devise. And in other cases where the ulterior 
disposition has depended upon an uncertain event, or 
been made in favour of a person not in being at the 
time, it has been supported upon the same principle b . 

The doctrine above attempted to be explained is 
equally applicable to mere bona mobilia, in courts 
of Equity. It has long been settled, that a bequest of 
goods to A. for life with remainder after his decease 
to B. is a good bequest to B. ; who formerly might file 
his bill against the legatee for life, to compel him to 
give security for the goods being forth-coming at his 
death 0 ; but the later practice is, for the devisee for 
life to be required to sign an inventory, to be depo- 
sited with the Master for the benefit of all parties, 
which Lord Thnrlow has observed to be more equal 
justice, as there ought to be existing danger to justify 
the requisition of a security d . 

million ac* Very little is to be found in the books respecting 
iiig'tiicm- the extent of enjoyment or dominion acquired by the 
J-tfor person taking under a will the estate or interest for 
personal ]|f e in a personal chattel. In one case 0 it was held, 

chattel. x 

* 10 Rep. 46. see also 8 Rep. 95. Matthew Manning’s case. 

* See 1 Roll. Abr. 612. 1 And. 60, 61. 

* See 2 Freem. 206. 1 P. Wms. 1. 

* 1 Bro. C. R. 279. 3 P. Wms. 336. 2 Atk. 82, 321. 

* Marshal v. Blew, 2 Atk. 217. 
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that a devise from a husband to his wife of the naeof 
household goods, furniture, plate, jewels, linen, &c. 
for life or widowhood, and afterwards to children and 
grandchildren, included an authority for the wife to 
use the goods in her own, or in any other person’s 
house, alone or promiscuously with other goods, or 
even to let them out to hire. Mr. Fearne has ob- 
served, in treating incidentally on this point f , that in 
Marshall v. Blew it did not appear that the goods and 
furniture were annexed as heir-looms, to go along or 
be enjoyed with any house ; but that such an annex- 
ation of them to the possession of any particular 
dwelling house might probably have excluded the li- 
berty of using them, or letting them to hire, sepa- 
rately, or otherwise than with the house on which the 
limitation of the goods was so attendant. Mr. Fearne, 
however, was of opinion that even where the furni- 
ture was directed to go with the house in the nature 
of heir-looms, it would be competent to the person 
having the life-interest, to let such furniture together 
with the house, grounding himself, in some measure, 
on the case of Cadogan v. Ken net®, where, though the 
possession of the goods was connected with the house 
under the trusts, and a particular of them was an- 
nexed by way of schedule to the settlement, yet it was 
admitted that the husband who takes an interest under 
the trusts in the same for his life, might have let the 
house and furniture together. 

There are many subjects of testamentary disposi- ^^co a. 
tion of which it may be said usu consumuntur ; and thing*, 
where such are bequeathed to a legatee with a parti- 
cular interest in them, as for his life only, some other 
person being appointed to succeed him in the pro- 

f See Ex. Dev. 6th Ed. by Butler, 407. * Cowp. 432. 

2 
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perty, many niceties and distinctions may arise in re- 
ference to the nature of the thing given. Where 
things are at once unproductive and consumable,, the 
use of them implies the destruction of them, and this 
Mrill always be the case with consumable dead stock : 
but in respect to live stock, it is observable that though 
the individual thing is destroyed, the species still con- 
tinues to exist, and the race is continually propagat- 
ing : it may therefore be a question whether the le- 
gatee for life be not bound to keep up the stock for 
the benefit of his successor in interest, subject to the 
reasonable use and consumption of the produce. In 
the above cited case of Porter v. Tournay h , it was ob- 
served by the Master of the Rolls that “ there had 
been great doubt among the judges, what a person 
having a limited use of such articles may do ; some 
learned judges had thought they must be sold, and 
that a person so entitled was to have only the interest 
of the money produced by the sale ; but that was a 
very rigid construction.” I am not aware of any 
more recent decision whereby these peculiar difficul- 
ties have been removed. One should certainly advise 
a person claiming such determinable interest, to go- 
vern himself by the fair and equitable principle of 
taking only a reasonable and proportionate use and 
enjoyment, and preserving the thing bequeathed, as 
far as might be consistent therewith, lor the benefit of 
his successor under the will ; in all cases ascertaining 
the quantity, number and kind, by a proper inventory 
or account. 


At to the 
remedies 
for pre- 


Where, by the dispositions of a will or settlement 
the possession of furniture and household goods are 


' 3 Vez. Jun. 311. 
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annexed, in the nature of heir-looms, to the possession 
of the mansion itself, such goods will not be suffered ‘ l,e P er80n * 
to be separated from the house by an execution against cession, 
a person taking an estate for life under such will or 
settlement. If such will or settlement has vested in 
trustees, the legal estate in the house and goods so 
settled together, the legal remedy will reside with 
such trustees for enforcing restitution, or recovering • 
the value; and thus in the case of Cadogan v. Ken- 
uet, above citqd, upon an action of trover brought by. 
the trustees to whom the possessio legalis belonged, 
for the benefit of the husband and wife and the sons 
of the marriage in succession. Lord Mansfield ob- 
served that it was a settlement very common in great 
families : in wills of great estates nothing was so fre- 
quent as devises of part of the personal estate to go 
as heir-looms : so in marriage settlements it was very 
common for libraries and plate to be so settled, and 
for chattels and leases to go along with the land. If 
the husband grew extravagant there never was an 
idea that these could afterwards be overturned : if 
that court were to determine they should, the parties 
would resort to chancery. It was the business of the 
trustees to see that the goods were not removed : the 
creditors had no right to take the goods themselves : the 
possession of them belonged to the trustees : the ab- 
solute property of them was then vested in the eld- 
est son, and they were to be kept in the house fpr his 
benefit. (3)” 

(3) The question whether that settlement was or was not void 
as against creditors, under the statute against voluntary and frau- 
dulent conveyance.?, was a branch of the case, which, though of con- 
siderable interest, is not connected with our present inquiry, and 
has been discussed at large in the treatise on voluntary and frau- 
dulent conveyances. 
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In the cate of Foley et al. v. Burnell 1 , Lord Foley 
had devised his house called F. to trustees for a term 
df 09 years, and subject thereto, to his son T. for life, 
remainder to his first and other sons with remainder 
over, and bequeathed “ all the standards, fixtures, 
household goods, implements of household furniture 
and pictures, gold and silver plate,' china, porcelain, 
&c. which should be in the several capital messuages, 
called 9. W. and F. to be held and enjoyed by the 
several persons, who from time to time should suc- 
cessively and respectively be entitled to the use and 
possession of the same houses respectively, as and in 
the nature of heir-looms, to be annexed to and go 
along with such houses respectively for ever.” Upon 
the testator’s decease the trustees, who were also ex- 
ecutors of the will, permitted the eldest son to occupy 
the house called F. and to use the wine, linen, and 
China which was in it at the death of the testator. 
Upon those articles being taken in execution at the 
suit of a creditor of the son, the trustees and executors, 
after hairing demanded them, brought an action of 
trover, and had a verdict for the amount of the arti- 
cles So taken in execution. 

Mr. Fearne in his comments on this last mention- 
ed case. With his usual sagacity, suggests a doubt 
Whether, as the property comprised in the heir-loom 
clause was not in this case devised to the trustees, but 
seemed only to have vested in them as executors, their 
consent to the possession by the first cestui que trust 
as legatee thereof did not divest them of the legal es- 
tate, and pass it to the legatees under that clause ac- 
cording to their respective interests under the will. 


1 Cowp. Rep. 435. n. 
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and so disqualify them for the recovery of the goods 
by legal process. The same writer, however,- was of 
opinion that if the legal remedy had failed on that 
ground, the legatees might still have found a resource 
in Equity. And he conceived himself to be supported 
in that opinion by the arguments of the court in 
another case under the same will, in which the legal 
estate and interest in the chattels devised was clearly 
in the first taker k . The Lord Chancellor, in consider* 
ing the relief in the case last adverted to, put the case 
of a bequest of a chattel interest to one for life, re- 
mainder to another in tail, in which, he said, the ul- 
terior devisee might come to the court to prevent the 
destruction of the subject. Which case, Mr. Fearne 
observes, as well as the common instance of trustees 
for preserving contingent remainders being allowed 
to maintain an injunction from waste against te- 
nant for life of the legal estate, seems to warrant the 
interposition of the court, for the benefit of the per- 
sons intitled after a temporary antecedent interest in 
the first taker, notwithstanding the interest of such 
first taker be clothed with the legal estate. 

But it appeared to Mr. Fearne, to be a very suffi- 
cient ground for the equitable relief, that executory 
dispositions of chattels personal appear to have been 
originally founded in, and still to rest on the doctrine 
of courts of Equity ; and that if so, there could be no 
obstacle to the interference of those courts in the re- 
gulation of interests, created by, and dependent upon 
their own jurisdiction. 

In chattels real the law has long admitted a division 
* Foley v. Burnell et al. 1 Bro. C. Rep. 274. 
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of the interest between the devisee for life, and those 
in remainder; but the division of the interest in chat- 
tels personal between tenant for life, and those to 
whom they are limited over, seems yet to be a matter 
of equitable cognizance, resting upon the execution of 
a court of Equity in specie. And such a specific ap- 
portionment and execution of the rights of the par- 
ties would be frustrated if the court could not secure 
the specific chattels themselves, in the mean time, 
against such a disposition of the first taker, and all 
claiming through or under him, as would endanger its 
existence or preservation. 


Section II. 

As to immoveable things. 

JmMnRe- IT is a general and established proposition that 
ciud«/""n- w ^ erc a man * s possessed of freehold and leasehold 
nidvtfi T P ro P cr ty> the leasehold will not pass by a general devise, 
lands, applicable to freeholds, unless an intention to include 
leaseholds under those words can be collected from 
the face of the will, or from the nature or situation of 
the leaseholds themselves. The great and fundamen- 
tal case upon this subject is Rose v. Bartlett*, deter- 
mined so long ago as the beginning of the reign of 
Charles I. It was there resolved that if a man have 


Cro. Car. 292. 
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lands in fee, and lands for years, and devise all-ins’ 
lands and tenements, the fee-simple lands pass only, 
and not the leases for years ; but if a man have a But if the 

*1 , . , testator 

lease for years and no fee-simple, and devise all Ins leaves 

ill iir* n UOSJe b«t 

lands and tenements, the lease for years passes ; for leaseholds 
otherwise the will would be merely void. The rule thJdispo^ 
has prevailed notwithstanding some expressions have will pus!^ 
been used by a testator which might seem to have 
been adopted on account of their applicability to 
chattel interests. Thus in the case of Davis v. Gibbs b , 
where the words were “ manors, messuages, lands, 
tenements, hereditaments, and real estates whatso- 
ever, of which I am any ways seised or intitled to,” 
the rule laid down in Rose v. Bartlett was adhered to, 
and the same point was decided in the same way by 
Lord Mansfield in Pistol on deni. Randal v Richard- 
son®, in which the testator devised ” all and every 
of his several lauds, messuages, tenements, and he- 
reditaments whatsoever and wheresoever, whereof he 
was seised, and interested in, or intitled to" to his 
son for life, remainder to the heirs of his body ; and 
afterwards devised his personal estate to his wife and 
daughter, and made his wife sole executrix. The 
question was, whether the leasehold lauds by the 
above words of the will were given to the son, or 
Were part of the personal estate. After two argu- ' 
ments Lord Mansfield delivered the opinion of the 
court, " that the leasehold lands did not pass to the 
son, but were part of the personal estate” (1). The 

*Fitzg. 11G. 3 P. Wms. 26. 6 1 II. J51. 26, note. 


(1) If a man, having both freeholds and leaseholds, devise all his if the 
lands and tenements, by a will unattested, as the statute directs, ^ffectuSSto 
So that It is inoperative in respect to the freeholds, still the words pass free- 
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case of Addis v. Clement*, indeed, which was de- 
cided the other way, expressly proceeded in part on 
the effect of the words, " whereof he, the testator, 
was seized or possessed, or interested ii»,” and it was 
lamented by Lord Kenyon, in Lane v. Lord . Stan- 

4 2 P. Wins. 455. 


bold for 
want of 
due execu- 
tion, this 
will not 
make the 
leaseholds 
pass by a 
general de- 
vise, appli- 
cable to 
freehold 
estate. 


of the devise are held not to pass the leaseholds. This was one of 
the points in Chapman v. Hart*, determined by Lord Hardwicke, 
where a testator devised all his lands at or near Fowey to the plain- 
tiff, and the will was executed in the presence of two witnesses 
only. The Chancellor observed, that it was not certain whether 
the testator had any leasehold in or near Fowey. If there should 
appear to be both, and the law had been with the plaintiff, so that 
she shoald be entitled thereto, it would be a ground for the direc- 
tion of an enquiry ; for the answer was not a positive negation of 
any leasehold. But if, let the fact come out how it would, the 
law was against the plaintiff, he ought not to direct an enquiry. 
And he was of opinion, that though it should appear that the tes- 
tator had leasehold as well as freehold, the plaintiff would not be 
entitled. His Lordship supposed a case of a person seised of 
freehold and copyhold in D. who surrendered to the use of his will, 
and devised all his lands and tenements in D. to his child: there 
being a surrender, both freehold and copyhold would pass, if the 
will was duly executed according to the statute of frauds: but if 
no surrender to the use of the will, only the freehold would pass ; 
#to which lands and tenements generally mentioned should be ap- 
plied ; there being no surrender to the use of the will, to shew a 
different intent. Suppose that will executed in the p:esence of two 
witnesses, or of one only ; those general words used ; and no sur- 
render: though tliis were to a child or fdfe, the court would not 
supply the defect of the surrender to the use of the will, or com- 
pel the heir at law to surrender the copyhold to the devisee, be- 
cause the will was not duly executed ; when, if duly executed, the 
court would not have supplied that defect : for such variation of the 
construction would be very dangerous. 


* 1 Vcz. 271. and see StreatfieMv Streatfield, Talb.175. 
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hope*, that that case Was not cited in Pistol v. Rich- 
ardson, since his Lordship thought that if Lord 
Mansfield had had it in his view he might have been 
induced to decide otherwise than he did. Bat it 
seems from a manuscript note of Pistol v. Richardson 
that the case of Turner v. Husler f , which proceeded 
on the authority of Addis v. Clement was noticed 
by Lord Mansfield in his judgment, who received 
his account of it from Mr. Baron Eyre*. 

Lord Eldon in the case of Thompson v. Lady 
Lawley and others' 1 , seemed evidently to think that 
too much stress might be laid upon these words, 

“ possessed of, or intitled unto.” But his Lord- 
ship took notice of the other ground of the de- 
cision in Addis v. Clement, viz. that the 21 years 
lease in that case was held of the church, and always 
renewable, so that the lessee, who was the testator, 
might look upon himself, from the right he had to re- 
new, as having a perpetual estate therein — a kind of 
inheritance ; and appeared to think that an ingre- 
dient which sufficiently distinguished the case from 
Pistol v. Richardson. 


The distinction taken in Rose v. Bartlct as to Leaseholds' 
the effect of a will devising “ lands and tene- where 
ments” upon leasehold property, where there are only such 
no freeholds to satisfy the words, was fully con- tiw devise, 
firmed by the case .of Day v. Trig 1 , where, upon a thedeviU 
devise by a testator, of all his freehold houses in Al- ly^thT" 
dersgate-street, to the plaintiff and his heirs, having 


• 6 T. a. 353. * 1 Br. C. C. 78. * See 2 Bos. et Pull. 306. 

* 3 Bos. et Pull. 303. 1 1 P. Wms. 286. 

2 
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in fact no freehold houses, but only leasehold houses, 
in the place described ; it was decreed by Mr. J. Tracy, 
sitting for the Lord Chancellor, that, though in a grant 
of all one’s freehold houses, leasehold houses could 
not pass ; and though, even in the case of a wife, had 
there been any freehold houses to satisfy the words, 
leasehold houses should not have passed', yet the plain 
intention being to pass some houses, and he having no 
freehold houses in the place mentioned, the word free- 
hold should rather be rejected than the will be wholly 
void, and the leasehold should pass (2). 

And under As by the case last cited it appears that the inser- 

an express J 11 

devise of tion of the word ‘ freehold’ by the testator, will not 

leasehold, J J 

freehold prevent the passing of leasehold property, where the 

if such ap- intention to pass them is manifest upon the whole will : 

pear to be 4 1 

the inten- so in a late case it has been ruled in the court of 
King’s Bench, that under the phrase personal estates, 
real property may pass, if it is clear from the bear- 
ing of the instrument, that such was the testator’s in- 
tention k ; and where by a will giving the estate a local 
description and a name, the property was mistakingly 
called leasehold, the testator’s freehold was held to pass, 
there being no other property answering the name and 
description 

So, bv the On the same principle of giving words a descrip- 

evadevue tive effect, commensurate with the clear intention 

bolds may of the parties, whatever may be their primary or 

be iimlcr- 

stsud, k ^ ^em. 0 f Tofield v. To field, widow, 11 East, 246. 

1 Doe d. Wilkins v. Kenneys, 9 East, 3G6. 


(2) He observed abo that the suit was proper in equity, since 
the leasehold houses (being chattels) could not pass by the will 
without the assent of the executor, which assent he was compella* 
ble to give in equity. 
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strict sense, the word f legacy’ has been construed 
as comprehending real estate. Thus, where A. by 
will gave two legacies of 150/. each to his son and 
daughter, to be paid at 21, and then gave all his 
realty and personalty to his wife for life, and after her 
death, one freehold estate to the son, and another to the 
daughter ; but if either or both his children should die 
before the wife, then those legacies which were left to 
them should return to the wife ; it was held that on 
the death of the son before the mother, the mother 
was entitled to the reversion of the freehold estate, 
the word ‘ legacy’ not being necessarily confined to 
the pecuniary bequests, where by the context of the 
will it appeared to have been used by the testator in a 
larger sense”. 

Whether, where there has been a surrender to whether 

3 copyhold 

the use of the will, the general words * messuages, *>y 

° ° the general 

lands, tenements, and hereditaments,’ will pass copy- devise of 

’ „ lands, ice. 

hold as well as freehold estate, without any inference 
furnished by the will itself, of the testator’s intention 
to include both, seems to rest in some doubt. In the 
case of Doe d. Belasyse v. the Earl of Lucan®, none 
of the judges appeared to hold any decided opinion 
on the point. That case, however, has completely 
established the doctrine that wherever the intention 
of the testator to devise his copyhold can be collected 
from the will, and the words, though they make no 
mention of copyhold, are large enough to comprehend 
it, and a proper surrender has been made to the use 
of the testator’s will, such copyhold will pass to the 
devisee. And we may safely infer from the principles 

m Hardaere and another i>. Nash and another, 5 T. R. 716. ; ^pnd 
see Hope d. Brown v. Taylor, 1 Burr, 268. 

* 9 East, 448. 
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of tire last-mentioned case, as well as from others, 
that, where the testator’s freehold will not satisfy the 
description, or the purposes expressed in the will, un- 
less the copyhold be considered as included in the de- 
vise, the intention to devise the copyhold is sufficiently 
indicated. 

The case last adverted to was to tile following 
effect. The testator, having a freehold manor of 
Sutton, and freehold lands there, and having also 
copyhold lands within the township of Sutton, and 
within the local ambit of the manor, but held of 
another manor, and having surrendered his copyhold 
to the use of his will, devised all his manor of Sutton, 
and all his messuages, farms, lands, tenements, and 
hereditaments, whatsoever, within the precincts and 
territories of Sutton, in the county of Chester, with 
their rights, members, and appurtenances, in trust 
for his daughter, and to her children in strict 
settlement; and first, it was held that farms, lands, 
&c. within the township, though not within the 
manor of Sutton, passed by tire description of farms, 
lands, &c. within the precincts and territories of 
Sutton. Secondly, that the general words of f mes- 
suages, farms, lands, and tenements/ and parti- 
cularly the word * farms’ (3) were sufficient to 
carry copyhold as well as freehold in the place de- 
scribed, if such appeared to be the intent of the 
testator upon the whole will ; and, thirdly, that such 
intent was to he inferred in the case before the court, 
as it appeared that the testator had within the place 


<(3) Lord Ellenborough observed that the word 6 farms’ at least 
would include copyhold as well as freehold. 
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described, a farm composed of copyhold and freehold* 
which he had let as one entire subject, and also Jjty. his 
having charged the property devised beyond thfe an-, 
nual income of it, unless the copyhold were included. 

It was held clearly, that another small copyhold at 
the distance of about eight miles from Sutton, and 
not in the same county, passed by the residuary clause, 
whereby the testator devised all the rest, residue, and 
remainder of his real and personal estate®. 

The cases on this subject, which are of frequent Ofthedoc- 

., , J . , triDMOf 

occurrence m equity, have arisen upon the usual re- equity on 
sort to that forum to supply the defect of a sur- jcct. 
render, which it will only do for the sake of three 
descriptions of persons', creditors, wife^and chil- 
dren : of which three classes the courts of equity 
shew the greatest favour to creditors; for nei- 
ther the wife, or younger child, will have the de- 
fect of a surrender supplied for them, if the heir at 
law (being a child of the testator) would be there- 
by left unprovided for. If the will devises the copy- 
hold in terms, and for the benefit of any of the above- 
mentioned favoured objects, equity will supply the 
want of a surrender, and give effect to the express 
intention of the testator ; but where the words are 
general, as f messuages, lands, tenements, and here- 
ditaments,’ and such surrender has been wanting, the 
cases have for the most part shewn a reluctance to 

* See the case of Doe d. Pato v. Da ry, Dough 716. note (2), 
and see the cases in 6 Yin. Abr. tit. copyhold, 236-7. 

* Goring «. 'Nash, 3 Atk. 189. Goodwin v. Goodwin, 1 Vez. 

228. Byas v. Byas, 2 Vez. 164. Tudor v. Anson, 2 Vez. 682.; 
and see Mr. Coxe’s note to Watts v. Bullas, 1 P. Wms. 60. 
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consider copyhold included in those words, without 
some ground of necessity for such construction. Thus 
in Hazlewood v/Pope’, Lord Chancellor Talbot held 
that “ if a man devises all his lands, tenements, and 
hereditaments, in Dale, in trust to pay his debts and 
legacies, and the testator has some freehold and some 
copyhold lands there, only the freehold lands shall 
pass, for his will must be intended of such lands and 
tenements as are devisable in their nature. Secus, 
if the testator had surrendered his copyhold lands to 
the use of his will, because this shews he did intend 
to devise his copyhold. But. even in the first case, 
i. e. where there had been no surrender to the use of 
his will, when the testator devises all his lands to pay 
his debts^ it seems rather than the debts should go 
unpaid, that the copyhold shall in equity pass.” 

It is clear from the above expressions of the Chan- 
cellor, that the difficulty lay in giving to the general 
words the efl'cct of passing copyholds, without a strong 
necessity for ’such construction, where the copyhold, 
had not been previously rendered devisable by a sur- 
render to the use of the will ; considering the fact of 
the omission or observance of this ceremony as being 
a strong circumstance of inference with respect to the 
testator’s intention. 

That this was likewise Lord Hardwickc's view of 
the subject may be collected from the case of Good- 
wyn v. Gotylwyn r , where his Lordship observed, that 
it had been in several cases held that a devise in general 
words of all lands and tenements will not comprise 
copyhold lands, which have not been surrendered to 


’ 3 P. Wms. 322. 


r 1 Vez. 226. 
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the use of the will so as to shew an intent to comprise 
them. And where, continued the same Chancellor, 
the intention of the testator of raising* portions or 
payment of debts may be answered by freehold lands, 
the court will not suppose he intended to pass copy- 
hold. In that case the copyhold had been surrendered 
to the use of the will, and the general words being 
considered as comprehensive enough to include them, 
it was adjudged to be included in the devise. His 
Lordship, in a case* which came before him a few 
months afterwards, adverted to the same doctrine in 
the following words. “ Suppose a case, (which though 
1 do not know to be determined, I should not doubt to 
determine so,) of a person seised of a freehold and 
copyhold in D. who surrenders to the use of his will, 
and demises all his lands and tenements in D. to a child; 
there being a surrender, . both freehold and copyhold 
would pass ; but if no surrender to the use of the will, 
only freehold would pass.” 


It does not seem, therefore, that the courts formerly Whether 
considered the general words messuages, lands, te- woiST*** 1 
nements, and hereditaments, of force per se to carry S*, and 
copyhold estate, and the reason appears to have been, men^we 
that copyholds being not in their own nature devisa- “lent tT* 5 * 
ble, these general devising words were not, prima facie, ™ py " 

applicable to them. It was always considered that 
there must be something to manifest an intent to pass 
them. If, therefore, the surrender to the use of the will cc " 
was wanting, and there was a general devise of the tcnti<m - 
lands, &c. in favour of the testator’s wife or child, equity 
though disposed to supply the defect of the surrender in 
behalf of these favoured objects, could not see in these 


* Chapman v. Hart, 1 Ve*. 272. 

2a 
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general words the intention to pass the copyhold at all, 
if there was any freehold estate to answer the words 
of the will. 

9 , 

But if the devise was for the purpose of paying* 
debts, and the freehold was not enough to answer that 
highly favoured object, equity supplied the surrender 
in behalf of the intention inferred from the necessity 
of the case, though the devise was only in the general 
terms above-mentioned. Still, however, it is said that 
equity will supply the want of the surrender so far 
only as may appear necessary for the payment of debts ; 
and, therefore, it has been held, that while any free- 
hold estate remained applicable to that purpose, the 
want of the surrender of the copyhold should not be 
supplied *. And this has been even held to be so, not- 
withstanding the express intention of the testator to 
charge the copyhold rateably with, or in preference 
to, the freehold. 

Where there was a surrender to the use of the will 
such surrender appears to have been considered as at 
once opening a way for the copyhold into the will, 
and affording a ground for inferring an intention in 
the testator to pass it by his will ; and having got so 
far, the only enquiry was, whether there were words 
in the will capable, in point of legal compass, of em- 
bracing copyhold estates, as doubtless the general 
words , f lands, tenements, and hereditaments,’ must 
be admitted to be. 

This would be giving great effect to the act of sur- 

* Mallabar v. Mallabar, Cas. Tfflnp. Talb. 78. Combes r. Gibson, 
1 Bro. C. 11. 273, Hellier ». Tarrant, Ca. Temp. Talb. 3d. ed, 
388* (note). 
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rendering, and might if once so settled save a great 
deal of trouble: but it seems as if it would be tra- 
velling fester than the cases to rely on such a doc- 
trine. In the late case of Doe and Belasyse v. the 
Earl of Lucan above stated. Lord Ellenborough said 
he should proceed merely on the testator’s intention 
as he collected it from the face of the will; saying he 
was afraid to look at any argument of intention to be 
derived from the surrender to the use of the will, 
though, perhaps, it might be proper to be regarded 
even in that court, as it certainly would be in another 
court, but that it was not necessary for him to give 
any opinion upon that point; he professed to deter- 
mine the case upon the intention as collected from the 
words of the will only. 

Upon the whole it must be considered as resting in 
some uncertainty whether, and how far, the fact of a 
surrender to the use of the will affords inference 
of intention ; and, supposing no special ground for 
inferring intention, whether the general words, 
" lands, tenements, and hereditaments” in a will, to 
the use whereof a surrender has been made, are of 
force per sc to carry copyhold estate. But thus 
much is certain, that where these words occur In a 
devise, and a surrender of copyhold has been previ- 
ously made to the use of the will, the copyhold will 
pass, if an intention to pass it, can be collected from 
the context of the will. 

The word copyhold is not always necessarily con- 
fined in a will to that which comes strictly within its 
meaning. Thus in a late case®, a customary estate, 

“ Cook and Cook v. Danvers, 7 East 399. 

2 g 2 
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pared of a manor, demisable only by the licence of 
the lord, and passing by surrender and admittance, 
whether strictly copyhold or not, was adjudged to pass 
under the description of a copyhold in a will, the 
intention being apparent. (4) And, indeed, where 
the intention is apparent from the context of the will 
itself, the specific and technical irieaning of words 
needs scarcely any longer be a. subject of enquiry, af- 
ter the cases which have decided that legacy, or per- 
sonal estate, may be descriptive of a real devise, or of 
real property, if it is clear, that such was the meaning 
of the testator. 


(4) But it should seem that upon a broader ground than any evi- 
dence of particular intent the word copyhold in a will ought to be 
considered as including customary estates held of a manor, and de- 
mised and demisable by copy of court roll, although not copyhold in 
the stricter sense. It is thus that Lord Ellenborough has expressed 
himself on the subject in the case of Roe and Conolly v. Vernon 
and Vyse, 5 East. 83, 84. u In disposing of their property testa- 
tors usually advert to the known and ordinary circumstances at- 
tending it, and adopt the appellations by which it is generally and 
more familiarly distinguished. They cannot be supposed to regard 
or consider those equivocal or less obvious qualities of their estates, 
about the effect of which profound lawyers and legal antiquaries 
might entertain controversies. The distinction between estates 
which may be immediately transferred from man to man by deeds 
and instruments executed merely between the parties themselves, and 
those estates the titles to which are evidenced by copies of the rolls 
of the courts baron, are familiar to men the least acquainted with 
the rules of property; but the distinction, and still more the effect 
of the distinction, between tenants by copy of court roll at the will 
of the lord according to the custom of the manor, and tenants by 
copy of court roll simply according to such custom, as determining 
the one to have a freehold interest, and the other not, is a distinc- 
tion not at all likely to occur to persons in general when disposing 
of their property.” 
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v4s fo immoveable things * 

In the above-mentioned case of Haslewood Wha J t . 

words in* 

Pope w , Lord Chancellor Talbot made a doubt, whe- c,ade a 

manor. 

ther, if a man have lands, and also a manor in Dale, 
of which the lands are not parcel, a devise of the 
lands would include the manor ; but he seemed clear 
that it would pass under the word hereditament , and 
there can be as little doubt that the word tenement 
would embrace it. 

The same may be said of an advowson, (5) which And ad ' 
in Wcstfaling v. Westfaling* was clearly held to 
pass by the word tenements y or hereditaments* , 
but not by the word lands . But supposing the 
devise to have been of lands , at a particular place, 
and that the testator had nothing but a manor, or an 
advowson, to answer the devise, rather than that the 
will should be inoperative, it seems to be the better 

W 3P. Wms. 322. x 3 Atk. 460. 

y Hob. 303. * Dyer, 323. pi. 30. 


(5) It appears doubtful whether the word advowson will carry 
an impropriation of it. Hob. 304. But by the devise of an ad- 
vowson the next turn or presentation inclusively passes, even 
though the devisor himself is the incumbent. I Atk. 619. . And 
there is no doubt but that the next turn or presentation is a pro- 
per subject of devise, vid. Law v . Bishop of Lincoln, 2 Blackst. 
1240. though if the presentation falls in the life of the testator, 
the devise must of necessity fail. Nor does it seem that after avoid- 
ance, the right to present is strictly devisable, being in the nature 
of a chose in action. It is held, however, that if the incumbent is 
also the patron, he may devise the next turn or presentation ; for 
although at the very instant of the death the church becomes void, 
yet the testament is regarded as having an inception in the life 
time, which secures its operation at the moment of the death. 
Harris v* Austin, 3 Bulst. 36. 1 Roll* Abr. 210. Cro. James 371. 
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opinion that the manor or the advowson would pass*. 
So in the case of Ritch v. Sanders b , where a testator 
gave all his free lands wheresoever, to his brother 
John Sanders for life, upon condition that he suffered 
the testator’s wife to enjoy all his free lands ip Hol- 
ford for life, the testator having only a portion of 
tithes of inheritance, in Holford, and no lands, the 
word "lands” was held to extend to tithes, though 
an incorporeal hereditament, and collateral to tfie 
land. 

But lands, ex vi termini, will pass houses , so that 
hmuei. if aman having both lands and houses in Dale, de- 
vise all his lands in Dale, his houses will pass to the 
devisee *. 

e» by the* By the demise of a manor, the manor passes togC’- 
word m«- ther with all the demesnes and services, so that if after 

®or. 

such devise a copyhold, parcel of the manor, escheats 
to the lord, it undoubtedly passes by the will*. In 
strictness the soil and inheritance is in the lord, and 
the copyholder is only a tenant at will ; so that under 
a devise of a manor, copyhold premises, parcel 
thereof, subsequently purchased by, and surrendered 
to, the lord, will pass *. 

wimtjtass. The word farm, as importing all such premises aS 
/arm. have been usually let together, and comprehended 
within one entire holding, has always been consi- 
dered as carrying the whole premises, where the 

* Vid. 3 P. Wms. 322. * Style, 261. 

° Ewer (. Heydon, Moor, 359. pi. 491. and see Godb. 352. 
pi. 447. 

4 Banter v. Cooke, 11' Mod. 129. Salk. 238. 

* Roe d. Ilale v. Wcgg and Others, 6 X. it. 708* 
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same have consisted of different descriptions of estate ; 
and this, although the word has been associated with 
other terms, descriptive in their ordinary sense of 
freehold property only, and the testator has died 
seised of freehold estate sufficient to satisfy the prima 
facie import of the words. Thus, where A. being 
seised of several freehold estates, and possessed of 
part of a farm, held by a church lease, renewable, 
(the other part of the farm being freehold, and the 
whole having been always let together, as one entire 
farm, at one rent,) devised “all his manors, mes- 
suages, houses, farms, lands, woodlands, heredita- 
ments, and real estates whatsoever,” to B., and 
gave " all the rest and residue of his ready money, 
rents in arrear, stock in the public funds, jewels, and 
personal estate whatsoever” to C. ; it was clearly 
held that the leasehold part of the farm (6) passed 
under the first devise f . 


f Line ». Earl Stanhope and Others, C T. It. 3 15, 


(6) Unity of possession is always a strong argument of inten- 
tion to include the subjects so held together, under one atld the same 
devise, even where the word farm does not occur in the will. 
As in the case of lloe d. Pye v. Bird, 2 Blackst. 1301. where a 
testator devised all his estate in A. having copyhold and leasehold 
there which had been purchased together, and afterwards occupied 
together for twenty-three years ; the devise was held to iucludo 
both the leasehold and copyhold, as one consolidated estate, 
though there was in the same Will, a bequest by the testator, of all 
jus personal estate to another. And so, where a man devised 
his freehold and copyhold messuages, lands and tenements to A. ; 
under this devise the plant of a brewhouse was held toT pass 
with the brewhouse itself, having been tenanted together, although 
there was a bequest of the personal estate to another. See Wood 
and Wife, v. Gaynon and Wife and others. Ambl. 305. 
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f % 

Thus also, in an earlier case, where a testatrix had 
devised to A. an entire farm in the occupation of one 
of her tenants, which included a small parcel of 
marsh lands ; this parcel of marsh lands was held to 
pass, together with the farm to which it was at- 
tached, notwithstanding there was in the same will a 
devise of all the testatrix’s marsh lands to another 
person, she having a large estate in marsh lands be- 
sides, which was let together to another tenant*. 

— whaUt The word messuage has also been carried by 
may in- construction to the same extent. Thus in a case 

dude. 

where the testator devised his three messuages, with 
all houses, barns, stables, stalls, et caetera, that stand 
upon or belong to the said messuages, and the ques- 
tion was, whether the lands and meadows which were 
held with the messuages, would pass by the will ; the 
Court; after saying that the intention of the testator 
was the polar star to direct them in the construction 
of wills, observed, that the testator had clearly mani- 
fested his intention to dispose of his whole estate, by 
the introductory words, which were, “ As touching 
such worldly estate wherewith God hath blessed me, 
I give, &c.” The Qourt also laid great stress upon 
the fact of the testator’s having purchased the whole 
estate together, both messuages and lands, a short 
time before he made his will. They thought it clear 
from all circumstances, that the lands and meadows, 
as well as the houses, were meant to pass by the de- 
vise; as one entire farm, as much as if the testator 
bad said, “ I give and devise all that my farm, with 
the appurtenances which I purchased of A. B.” which, 

( Holdfast d. Hitchcock? v. Pardoe, 2 Blackst. 975. and see 
Doe d. Bclasyse v. the Earl of Lucan, 9 East 448. 
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without doubt, would have passed the whole, both 
messuages and lands b . 

Notwithstanding the different construction given ' 

to messuage , and house, in many of the early cases, majw- 
the Court in the case of Doe d. Clements v. Collins', 
seemed to think the distinction had been carried 
too far. There, A. being tenant for years, of a 
house, gardens, stables, and coal-pen, made the fol- 
lowing bequest, " I give the house I live in, and gar- 
den to B.” And it was held that the stables and 
coal-pen occupied by A. together with the house, 
passed without being expressly named, though the 
testator used them for the purposes of trade, as well 
as for the convenience of the house. 

But no case has gone so far as to say that the word 
house alone, is capable of receiving from evidence 
of intention such an enlargement of its sense as to 
pass lands in a will. In the case of Doe d. Walker, 
v. Walker k , the argument from intention was much 
pressed, but the Court considered that to supply the 
word "lands” would be to supply an absolute omis- 
sion in the will, of which they said they never knew 
an instance. The case was shortly this. A testator 
devised to his wife his house and goods, with all his 
lands, goods, and chattels whatsoever and whereso- 
ever, for her life ; and after her death to two younger 
sons, till they should attain the age of fifteen, for 
their education. He then devised his aforesaid house, 
goods, and chattels, equally to be divided between all 

k Gullirer d. "Jeffereys v. Poyntr, 3 Wils. 141. And see tlie 
eases collected in Hargrare’s notes to €o. Litt. S b. note SI. 

‘ 2 T. R. 498. ! 3 Bos. et Pull. 375. 
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his sons and daughters, share and share alike ; and 
it was determined that under the last clause of the 

i 

devise, the lands did not pass. There is a case, 
however, in Peere Williams ', in which, by force of 
the general intent deducible from the dispositions of 
the will, land was held to pass without any other de- 
scriptive word besides his (the testator’s) house at 
C. The testator directed that his cousin, Anne Edg- 
ley, should continue to live at his house at C. and that 
her son, H. E. should continue to live with her there 
in the same manner as he then did with the testator ; 
that the said Anne Edglcy should be at all the charge 
of house-keeping, servants’ wages, and coach horses, 
to the number that he maintained. The testator was 
seised in fee of some little land, by him always em- 
ployed for producing hay and corn which was eou- 
stantly spent in the house, and tho land was ploughed 
with the coach horses which the testator kept. Upon 
this vvill and these circumstances the court reasoned 
that the intention of the testator was, that after his 
death, and during the life of his kinswoman Anne 
Edgley, every thing should be carried on and trans- 
acted as it was in his life time, and that to such a 
nicety, as that the same number of servants, and even 
of coach horses was to be employed, the same hospi- 
tality observed, and the same horses used iu ploughing 
the lands ; which could not be, unless the lands were 
to continue as before to be enjoyed with the house : 
therefore, as it seemed to have been his intention 
not to part with them, it was decreed that those lands 
which had before been constantly enjoyed with the 
house, and the profits whereof had been applied to the 
maintenance of the house, should continue to be so 
enjoyed. 


‘ Blackburn v. Edgley, 1 P. Wins. 600. 



m 
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There is less difficulty in construing land to pass 
with a house, where the word appurtenances is 
added. ,Thus in Doe d. Lampriere, v. Martin land 
occupied with a house, and highly convenient for the 
use of it, was held to pass in a will by the word ap- 
purtenances, though the land in that case was held 
for a different term. 

In the last cited case the devise was of ” all the tes- 
tator’s copyhold messuage, with all out-houses, gar- 
dens, and appurtenances to. the same belonging, situ- 
ate at Fulham, and then in his possession.” And the 
land in question was the site of some cottages, which 
the testator had lately pulled down for the purpose of 
taking the ground on which they stood into the court- 
yard of the house, so that his plain meaning was to 
unite these parcels together, and to devise all that he 
personally occupied. 

From the reasoning of the case it appears, that the 
land was considered as included in the word appur- 
tenances, for the sake of giving effect to the mani- 
fest intention of the testator, as it appeared by the 
context of the will itself, assisted and explained by 
extrinsic evidence ; which seems to be a sufficient 
ground for extending the import of the word appur- 
tenances, or any other word of description in a will. 
But it may be observed that that word in its strict 
technical sense has been held to extend to the build- 
ings, curtilage, and. garden, belonging to a house, 
aud the court-yard seems to be part of the curtilage. 

But appurtenances will not ex vi termini cojnprc- 


Of the ef- 
feet of the 
word apr. 
furtenan- 
its. 


* 2 Blackst. 1 1 48.. 
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hend tend, although usually occupied with a house,, 
hut only such land or ground as is immediately con- 
nected therewith, and necessary to the commodious 
enjoyment of it. If it is to be carried beyond this, 
so as to include lands, such extension of its sense 
must be a consequence of the principle of giving ef- 
fect to the general plain intent of the testator. Thus 
in Buck and Whalley v. Nurton “, where in the will 
of the testator was the following clause : " And it 

is my express will and desire, and I do hereby direct 
that the said John Nurton shall hold and enjoy my 
said capital mansion-house, with the appurtenances, 
for the space of one year after my death.” In ano- 
ther part of the same will the testator had devised 
“ All that his capital mansion-house wherein he then 
lived, and the lands and grounds thereto belonging, 
and therewith held and enjoyed, with the appurte- 
nances.” 

* 

The testator was possessed of a mansion-house, to- 
gether with several parcels of land, amounting to 64 
acres, and there were also extensive gardens and 
pleasure-grounds, together with walks and ways at- 
tached to the house. The question was what parts 
of the premises passed to John Nurton by the clause 
which directed that he was to have the mansion-house 
with the appurtenances for a year after the testator’s 
death. The ejectment was brought to recover 64 
acres and a half of land, consisting of a park, mea- 
dow land, pasture land, and orchards, which were 
proved to have been constantly occupied by the tes- 
tator for many years before his death in conjunction 
with the mansion-house. But the court did not see 


1 Bos. et Pull. 53. 
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sufficient evidence of intention in the case to justify 
them in giving to the word appurtenances an effect 
beyond its technical sense, notwithstanding the fact 
of the usual enjoyment of the lands in question - to- 
gether with the house. The word appurtenances 
was therefore confined to the gardens, pleasure- 
grounds, walks, and orchards, though as to the or- 
chards Eyre, C. J. appeared to have some doubts. 

It has long been settled that by a devise of the By a de- 

. ° , vise of the 

occupation , or of the rents and profits of the land, occupy 
the land itself is carried to the devisee. Thus where the rents 
the occupation was devised to the executor for a time, the unt il 
and afterwards the land itself to another, the execu- #elf pa#8C8, 
tor's execution of the legacy to himself was adjudged 
to be an execution of it to the other, both their in- 
terests being the same 0 . Such a gift of the rents and 
profits , or of the occupation of the land, is consider- 
ed as a mere circumlocution (7) to express the thing 
itself (8). But the books make a difference between 

• Welcden v. Elkington, Plowd. 524. Paramour v. Yardley, 

Plowd. 539. Aud see Parker v. Plumber, Cro. El. 190. 


(7) The strictness of pleading requires that gifts or grants by 
circumlocutory phrases, be stated and described according to their 
true legal effect. So that if in a plea to an action of trespass the 
defendant state that the plaintiff licensed him to enter and occupy 
the land for the space of a month, such a plea would not be good, 
but he ought to say that the plaintiff leased the land to him for that 
time ; for the facts will not prove a licence but a lease , notwith- 
standing the expression in the grant. See Plowd. 154. 542. 

(8) It was observed by the court in Paramour v. Yardley, that 
this was more than the king shall have of the tenant in fee simple 
upon his outlawry in a personal action, for he shall have only the 
profits as they arise of themselves without manuring. 

l 
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the devise of the use or occupation of a personal 
chattel, and the devise of the occupation and profits 
of land, or a chattel real. Thus in the year-book 37 
H. 6. (9) the case was that A. being possessed of a 
book called the Grail, devised it to B. one of his ex- 
ecutors, to have the occupation of it during his life, 
and that after his death C. should have it in the same 
manner for his life, and that after his death it should 
be disposed of by his executors to the use of a church, 
and died, and B. took the book, and kept it by force 
of the devise, and delivered it to the wardens of the 
said church, and died ; then C. took the book, and 
the church wardens brought an action of trespass 
against him, and it was the clear opinion of the court, 
that the action was maintainable, because the book 
was never delivered to C. by the executors, and the 
occupation or possession of B. was no execution of the 
legacy to C. because nothing was devised to B. but 
the occupation, and the like to C., for the devise 
proves in itself that the property of the book was 
always in the executors, to the use of the testator, to 
the intent that they should dispose of it to the use of 
the church ; the occupation was a distinct thing from 
the property : the occupation of one was not the oc- 
cupation of the other, but their occupations differed 
from each other, and were several things devised out 
of the principal, for which reason the occupation of 
B, was no execution of the occupation of C. 


(9) Cited in Paramour v. Yardley, Plowd. 542. and approved 
by all the court ; and aee Cary t. Appleton, Ch. Ca. 240. where 
the same distinction is taken ; and see Moor, 754. 3 Bulst. 105. 
and Allen 55. in which last case it was admitted that an Authority 
to take the profits, implies as much as a devise of the profits. 
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As a devise of the rents and profits passes the land ®^ e a 0 d f c J he 
itself, so by a devise of the ground rent reserved on 
a lease for years, the reversion has been held to be 

J pass*. 

carried to the devisee. This was determined in the 
case of Maundy v. Maundy which case was as fol- 
lows. On a special verdict in ejectment for houses in 

square, it was found that Ventris Maundy 

being seised of the reversion in fee of the houses, 
which were of the value of 260/. per annum, but 
then let on a lease for 60 years, at 22/. per annum, 
called a ground rent ; and having several sons and 
daughters, made his will in April 1696, in the fol- 
lowing terms : “ In respect to my worldly estate, 
wherewith it has pleased God to bless me, I dispose 
of it as follows : To my son Daniel I give 4/. per 
annum of my ground rent;” and in like manner he 
parcelled out the whole 22/. to his children (except 
the eldest), his, her, and their assigns for ever ; " but 
as to Ventris my eldest and undutiful son, I give him, 
in hopes he may reform, 51. per annum, due on blank 
tickets in the million lottery. And if any of my other 
children die, their legacy to go to the survivor, my 
said undutiful son excepted, who is to have no share 
or part thereof, nor any more share or portion than 
I have before given him.” 

The building leases being expired, the heir of Ven- 
tris the eldest son, brought this ejectment, insisting 
that the reversion was undisposed of ; and that, how- 
ever strong the intention to disinherit the eldest son 
appeared, yet, if it was undisposed of, lie must have 
it’. And upon argument in the Common Pleas, 

T Strange, 1020. Fitzg. 70. 288. S. C. in C. B. cas.temp. Lord 
Ilardwicke, 142. 2 Barnard, K. B. 202. \ 

J Penn v. Gaskin, Cowp. £61. 
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judgment was given against him in favour of the de- 
visee, which judgment was affirmed in the King’s 
Bench. And the case of Kerry v. Derrick f , was re- 
lied on as good authority, and precisely to the point. 
So in a subsequent case ‘in Chancery, it was held that 
a bequest of leasehold ground rents passed not the re- 
served rent only, but the whole reversionary lease- 
hold interest. 


6f the ef- 
fect of the 
word pre- 
mise*, « 


With respect to the force and extent of the word 
premises in a will, it is obvious that being entirely a 
word of reference, it will be commensurate in its opera- 
tion to the extent of the words to which it refers, and 
as it may be extended by reference to any number of 
terms, its descriptive force may thus be made to cover 
a variety of subjects having no connection or affinity 
among themselves. Thus in a case* where a testator 
devised as follows : “ I give and devise all that my 
messuage, dwelling-house or tenement, with the shop, 
barn, stable, and other buildings thereunto belonging, 
which said messuage or tenement, buildings, lands, or 
premises, are now in my own possession, and all 
other my real estate whatsoever, in M. or in any other 
place whatsoever, to S. and her assigns, for and dur- 
ing the term of her natural life ; and from and after 
her decease, I give and devise the said messuage or 
tenement, buildings, lands, and premises, unto my 
youngest son W. B. his heirs and assigns for ever 
it was held that the word premises used in the devise 
to B., carried all that was before given to A., and was 
not confined to the premises in the testator’s own pos- 


1 Moor, 771. Cro. Jac. 104. cited in 2 Vera. 400. as Cherry 
v. Dethick. 

* Kaye v. Laron, 1 Bro. C. C. 76. 

' Doe d. Biddulph v. Meakin, 1 East, 466. 
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session, so that a reversion in fee of another mes- 
suage, to which the testator was entitled after the de- 
termination of a life in being, in whose possession it 
tvas outstanding during his life-time, passed to the de- 
visee in remainder. 


Section III. 

Estate, Hereditaments, Inheritance, Properly , 
Effects, 8$c. 

THE word e estate’ is a word Of great compass; 
predicable of every species of property, corporeal Or 
incorporeal, real and personal. It may also embrace 
every description of interest ; and so far is it from 
being necessary in a will to add words of inheritance in 
order to make it pass a fee, that words of restraint must 
be added, or specific grounds for inferring a narrower 
intention in the testator must be shewn, to make it im- 
port less than the fee (1), where the fee is dispos- 
able. 

In the great case of the Countess of Bridgewater 
v. the Duke of Bolton*, Lord Holt has commented 

* 6 Mod. 106. Lord Hardwicke has said that this is a book o t 
no authority, but that this case is well reported in it. 


(1) See BarneS e. Patch, 8 Vez. Juti. 604. The position of Lord 
Trevor in Shaw v. Bull, 12 Mod. 592. Where he' saj^s that < my' 
estate,’ * the residue of my estate,’ or * the’ overplus of uiy es- 
tate,’ may pass the estate, where the MM it appOregt to pttss it, 
Is therefore' to be considered as too n&rirow. 

2 if 


m 
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very learnedly upon the force of the word, taken se- 
parately, or in combination with others. The ques- 
tions were whether the words " All my real and per- 
sonal estate” passed the fee-farm rents ; and if they 
did, whether they passed the fee-simple, or only a life 
interest, there being 1 no words of inheritance in the 
will (2). And first, it was held that the rents passed ; 
for the word f estate’ is genus generalissimum, and 
includes all things, real and personal : and, secondly, 
that the word ‘ estate’ ex vi termini, passed the fee in 
a will (3). 


(2) The devise was to B., his executors and assigns ; but this 
form of limitation does not seem, according to the latest and best 
authorities, to weigh much against the effect of the word estate , ex- 
cept perhaps where, as in Chester v. Painter, 2 P. Wins. 335. and 
Rogers v. Bugg*, Andr. 210., the testator has shewn his oh u clear ap- 
prehension of the difference between these different forms of limita- 
tion, by his addition of the word heirs to the word estate in other 
parts of his will. But even this argument has been considered as of 
little force in other cases ; especially if from the general context of 
the will an intention to give the whole may be collected. See 1b- 
betson v . Beckworth, Ca. Temp. Talb. 157. 

(3) Lord Iiolt observed that u most certainly in grants the 
word estate would not pass a fee, because the law had appointed 
that, let the intent be ever so fully expressed and manifested In 
grants, without the word 4 heirs’ the fee should not pass. Litt. Ten. 
Sect. 1. ; and that, even if a feoffment were made to J. S. to have 
to him a fee simple , which words could have no other sense than 
to pass an inheritance, yet that an estate for life only would pass. 
4 Com. dig. 4 estates’ (A. 2.) ; bufthat in a will it was otherwise ; 
because a will of lands was a new conveyance, created by the sta- 
tute, whereby a man was enabled to devise all his socage land at 
his will and pleasure ; so that when a person manifestly shewed his 
intent that the devisee should have the inheritance, the statute that 
empowered him to devise his estate at his pleasure, would make his 
disposition good without tying him up to the forms of the common 
law.” This reason will, however, occur to many readers, to be 

* 
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It is observable; however, that Lord Holt laid ioh- s»tate, or. 

estates, 

siderable stress on the accompanying words ' all’ and though 

. . J ° particular 

‘ my’. The word f air in his opinion, made the de- by 
vise more comprehensive, arid the word c my’, being place, *wui 
a word of relation, expressed the amount of the iden^ f^Lnpi#,- 
tical interest which he had in the subject, viz. a fee ; 

, But subsequent cases have given to the word f estate/ 
simply taken, a more absolute and independent force; 

And where it has been coupled with words of local des- 
cription, or used in the plural number, it has befen held 
to transmit all the testator’s interest in the Subject. 

Where a testator devised all his estate in D., it was 
decreed that the fee passed b . And the same point 
was afterwards ruled by Lord Hardwicke* ; who in 
a subsequent case, considered the distinction be- 
tween in or at a place, as an idle distinction 11 . In 
the case of Holdfast on dem. of Cowper v. Marteri*, 
where the testator gave and bequeathed to A. his 


k Barry v. Edgeworth, 2 P. Wms. 522; 

* Tuffnell v. Page, 2 Atk. 37. 

4 Goodwyn v. Goodwyn, 1 Vez. 228; 

• 1 T. R. 411. 


imperfect and unsatisfactory ; for "where lands were devisable be- 
fore the statute, by the customs of particular places, the same la- 
titude and indulgence was allowed to testators; who are to be sup- 
posed, in the majority of* cases, to make these final dispositions of 
their property, in a condition of mind in which it would be un- 
reasonable to expect correct phraseology. Thus where lands w ete 
devisable under the custom of a place, express and precise words 
of limitation were not necessary by the common law ; for a devisa 
of lands to a man, et sanguini sui, passed an estate tail. 1 Roll. 
Abr. 834. pi. 17. ; and so a devise of lands to a man, in fee-simple, 
or to him and his assigns for ever, has always passed a fee-simple. 
See Doe d. Lady Dacre v. Roper,- 11 East, 618. 

%h2 
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estate at B. A. was adjudged to take the estate 
at B. in fee. 

Lord Hardwicke, in the above-cited case of Good- 
wyn v. Goodwyn, remarked that though later cases 
had gone farther than that of the Countess of Bridge- 
water v. the Duke of Bolton, and had held that by a 
devise of “ all my estate in or at such a place, not 
only the lands themselves, but all the interest passed,” 
yet that there was no case where it had been so held, 
where there was a farther description, as in the case 
then before him, viz. in the occupation of particular 
tenants. The word, too, being estates, and not estate, 
made such a difference in the case as to induce him to 
suspend his judgment. 

Both these difficulties appear now to be removed. In 
the case of Fletcher u. Smiton f , it was clearly decided 
that the word estates in a will carries the fee, unless 
coupled with other words that shew a different inten- 
tion. And in a recent case 6 a devise of "all my 
estate, lands, &c. known and called by the name of 
the coal-yard, in the parish of St. Giles’s, London,” 
was held to carry the fee-simple in the premises 
devised. The law must, therefore, be considered 
as settled, that no words describing the situation 
of, or otherwise particularizing, the land devised, 
shall restrain the word estate from carrying the fee- 
simple. In the last-cited case the court adopted 
Lord Hardwicke’s remark in Goodwyn v. Good- 
wyn, “ That there was no reason why the words in 
the occupation of B. and D. should restrain the ex- 
tent of the word estate more than the locality, which 

' 2T.R. 050. «• Roed. Quid t. Wright, 9 East, 259. 
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would not .” It is not surprising, therefore, that after 
these decisions the court of Common Pleas should 
have interposed in a very late case to save the counsel 
the trouble of arguing that a devise of * all my estate 
of Ashton ’ passed the fee-simple 1 *. 

As to the word hereditament, the better opinion 
seems always to have been,, that it does not per se de- 
note the quantum of interest conveyed. Thus in the 
case of Hopewell v. Ackland', upon its being con- 
tended that the word hereditament imported an inhe- 
ritance, Lord Trevor stated decisively that this word 
hereditament can not be taken to denote the measure 
or quantity of estate, but that it has a larger meaning 
than lands and tenements, as it may extend to annui- 
ties, advowsons in gross, &c. And in the subsequent 
gase of Canning v. Canning", it was said by the Mas- 
ter of the Rolls, that the law was settled in the case 
of Hopewell v. Ackland, that a fee will not pass by 
the word hereditaments. Again Lord Kenyon in the 
case of Doe d. Palmer and others v. Richards 1 , ad- 
mitted that the words “ All the rest, residue, and re- 
mainder of my messuages, lands, tenements, and 
hereditaments, ,, were not sufficient in law to carry a 
fee : and the same was held for law in the subsequent 
case of Denn d. Moor v. Miller “. The law on this 
point may therefore be regarded as settled contrary 
to the single opinion of Powell J. in Lydcotf v. W H- 

* Sir Arthur Chichester v. George Chichester Qxendon, 4 Taunt. 

176. The Chief Justice observed, that he did not think it would 
have helped the plaintiff much if the testator had said 4 All my 
Ashton estate.’ And in Bailis v. Gale, 2 Vez. 4d. a devise of 
“ all the estate I bought of M.” passed the fee. 

‘1 Salk. 238. * Mosel. 341. ' JT.R. J 58 . « ST.Rl.Jf58. 
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lows", who said that hereditament was equivalent to 
the word inheritance ; and that it could not be doubted 
that if a testator, seised of lands in fee-simple, devise 
the same by the words ‘ piy inheritance,’ the fee would 
pass. 


3V fee 
passes by 
the word 
inheritance. 


That by the word inheritance the fee passes in a 
will, is sufficiently settled upon the authority of Lord 
Hobart 0 and Lord Holt p . And in the case of Trent 
u. Hanning where the testator had appointed certain 
persons f trustees of inheritance,’ for the execution of 
his will ; though Lawrence J. thought these words 
too vague and indefinite to pass the fee, the other 
three Judges considered that the testator plainly 
meant to make trustees of his estates of inheritance 
in the same manner as if he had used the words 
* trustees of my inheritance,’ or f trustees to inherit 
my estates,’ and they therefore certified their opinion 
that the trustees took the fee-simple, 


Of the ini- Lord Mansfield has said', that the word effects 
wordpra- is equivalent to properly or worldly substance ; but 
* r ' ty ' two recent cases determined in the court of King’s 
Bench, have established a distinction between them 
of great importance. According to the late case of 
Doe, lessee of Wall v. Langlands', the word pro- 
perty , unaffected by the context of the instrument, 
seems to have been considered as comprehending all 
that the testator is worth, and as passing as well his 
real as personal estate ,; in which case tjiere were no 

* 3 Mod. 229, 

* Widlake v. Harding, Hob. 2, 

9 Lord Raym. 834. 

’ 7 East, 07. r Ilogan p. Jackson, Cowp. 299. 

f 14 East, 370. 
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introductory words expressing an intention of dispos- 
ing of every thing the testator had, and the word 
property was immediately followed by words expres- 
sive only of personal estate, viz. f goods and chattels.' 
As to the question, which the Chief Justice said, was 
the material one in the case — whether the words im- 
mediately following the word \ property,’ were descrip- 
tive of the kind of property the testator intended to 
give, his Lordship disapproved of construing them, 
as explanatory of what was meant by property, and 
maintained that it was more obvious and natural 
to read the words cumulatively, i. e. as f my property 
and goods and chattels,’ than as ‘ my property, namely 
my goods and chattels.’ 

It is very difficult to find any solid principle of dis- 
tinction between the case of Doe v. Langlands, 
above cited, and that of Roe d. Helling v. Yeud‘, 
which a year or two before was decided in the Court 
of Common Pleas. There the testator, after direct- 
ing his debts and funeral cxpences to be paid by his 
executors, and making several bequests of annuities 
and money, devised to his five grandchildren, whom 
he appointed executors, as follows : ” To whom I 
give all the remainder of my property whatsoever, 
and wheresoever, to be divided equally, share and 
share alike, after their paying and discharging the 
before-mentioned annuities, legacies, and demands, 
or any I may hereafter make by codicil to this my 
will; all my goods, stock, bills, bonds, book-debts, 
and securities in the Witham drainage in Lincoln- 
shire, and funded property.” There being no pro- 
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vision throughout the will that appeared to have any 
relation to real estate, and nothing being given to any 
person his heirs and assigns, and the intention of the 
testator seeming to the Court to be at most doubtful, 
it was determined upon the general rule that an heir 
ought not to be excluded unless the intention to give 
the real estate away from him appears plainly by 
the will itself, that the tide of the heir should pre- 
vail. 

The reason of the doubts felt by the Court as to 
the testator’s intention, or rather of the inclination 
of their minds to think that the testator meant only 
to dispose by will of his personalty, was the particu- 
larity of the enumeration of personal things at the 
end of the clause : but tjtiat lawyer must be acute in- 
deed, who can find a principle for deciding how 
many particulars enumerated after the word f pro- 
perty,’ expressive of personal estate only, shall re- 
strict the sense of that sweeping term to a disposition 
of personal things alone. 


Of the im- 
port of the 
word tf* 


The case of Hogan d. Wallis and others v. Jack- 
son", which had been nine years depending in the 
Courts in Ireland, turned upon the single question 
whether the residuary clause expressed in these words, 
“ I also give and bequeath unto my dearly beloved 
mother, Mary Jackson, all the remainder and resi- 
due of all the effects , both real and personal, which 
I shall die possessed of” were sufficient to pass the 
real estate. It was contended at the bar that the 


word rail might be satisfied by confining its sense to 


* Cowp. 290. 
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real chattels (4) 5 and though Lord Mansfield and the 
Court decided that the phrase real effects clearly 
carried the real estate, yet their decision seemed ra- 
ther to found itself upon the capacity and extent of 
the word itself in legal phraseology (5) than upon 
the principle which is now taken as the hinge of all 
these cases, i. e. the intention of the testator, without 
any technical regard to the words used by him. 

In Doe d. Chilcott v. White *, Lord Kenyon can 
hardly be said to have carried the doctrine farther by 
holding, that where the testator having before devised 
real and personal property to his wife for her life, 
empowered her to give what she thought proper of 
her said effects to her sisters for their lives, the dis- 
posing power extended to the really. 

* 1 East, 33. 


(4) The force of the word real, when added to a general term, 
such as property or effects, can at this time hardly be doubted. 
But where the devise was of all his goods and chattels , real and per* 
sonal, moveable and immoveable, Lord Hardwicke, upon very plain 
grounds of distinction, was of opinion, that the lands would not 
pass by the law of Eugland, though they might have so done by 
the civil law. Grayson V. Atkjnsou, 2 Wils. 333. See Markam v. 
Twysden, 1 Eq. C. Abr. 211. and see Ridout v Pain, 492. Chat* 
tels real are not called so because they are real estate, but because 
they are extractions out of the real estate, per Holt, C. J. 

(5) As the? Courts had already got so far as to hold that the 
word legacy might signify a devise of land, when used in a will in 
that sense, (by Lord Macclesfield in Beckley v. Newland, 2 P. 
Wms. 182. and by Lord Mansfield, in Brady v. Cubit, Deugl. 40.) 
one might have expected that in the case above cited, Lord Mans- 
field would have rested the question as to the extent of the word 
effects, upon the broad ground of intention. 
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In the case of Doe on the demises of Andrew and 
others against Lainchbury and others*, both the 
words property and effects occurred in the resi- 
duary devise, blended with an enumeration of per- 
sonal things, but they were both considered as em- 
bracing the real property, the testator having used 
them in other parts of his will to describe real estate. 
By the residuary clause he devised all his "money, 
stock, property, and effects, of what kind or nature 
soever to A. and B. ; to be divided equally between 
them, share and share alike,” but he began his will by 
stating " as to my money and effects I dispose thereof 
as follows,” and then proceeded to dispose of parts 
of his real estate. And again having lands lying to- 
gether with the lands of another person, he directed 
the latter to be purchased, if offered for sale, to be 
added to his other adjoining properly : thus shewing 
by his own use of the words that he considered them 
Os being applicable as well to real as to personal estate. 

One clear doctrine results from all these cases : — 
that although the word 'estate,' taken independently 
of the context, by its own force, denotes not only real 
as well as personal estate, but the highest degree 
of real estate, and the word property carries of 
itself both real and personal property, while the word 
effects is generally and properly applicable to per- 
sonal estate only; yet that all these words, and, 
indeed every form of expression whereby a testa- 
tor declares his will in respect to the disposition 
of his property, submit to the rule which requires a 
will to be construed agreeably to the intention of the 
testator, where it can be collected from the whole 


T 11 East, 290, 



Sect. 3. As to Estate, Hereditaments, $c. 
will, and is consistent with law and public policy. 

No criterion is more frequently resorted to in the 
books for expanding’ or contracting the sense of 
the words, estate, property, and effects, than the 
company in which they appear. Thus, the word 
estate is frequently restrained to things ejusdem 
generis with those witli which it is coupled and as- 
sociated. As where a man, seised in fee of lands ab- 
solutely, and of other lands by mortgage not forfeited, 
devised first all his lands in fee to A., and all the rest 
of his goods, chattels, estates, mortgages, debts, &c., 
to C., it was holden that no freehold passed 2 ; and of 
this decision Lord Holt strongly approved in the great 
case of the Countess of Bridgewater v. the Duke of 
Bolton, above-cited. 

A long list of determinations to the same effect 
has been confirmed by a late case* decided by 
the present Lord Chancellor. There the testator, 
after directing that his debts should be paid out of 
his personal estate, gave certain legacies ; and, hav- 
ing a real estate in land, and a real estate in a rent- 
charge, devised the latter to his wife for life, and 
after her death to trustees to sell ; and, after giv- 
ing some more legacies, directed that as and for the 
monies to be received from the sale and disposal of 
the said rent thereinbefore devised in trust to be sold 
on the death of his wife, as also the monies to arise 
from a sale of the remainder of his household goods 
and furniture, ‘plate, linen, china, beds and bedding, 
and from all other his estate and effects, of what 


* Wilkinson p. Maryland, Cro. Car. 447. 1 Rol. Ahr* 834. 
? Woollam V- Kenworthy, 9 Vez. Jun. 137, 
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nature or kind soever, or wheresoever, the same 
should in the first place be subject and liable to, and 
diarged and chargeable with, the payment of the be- 
fore-mentioned legacies ; and the residue of such 
monies to arise as aforesaid, he directed to be divided 
and applied as therein mentioned. 

Upon this will. Lord Eldon observed, that, though 
the words charging the personal estate with the lega- 
cies could mean nothing, the personal estate being 
by law chargeable with the legacies, yet that they were 
capable of being fairly enough interpreted as applica- 
ble to the money arising from the sale of the real estate. 
The question was, whether upon the whole it was 
not clear that the testator did not mean that any thing 
of a real nature should pass under the word estate ? 
For that purpose every part of the will must be looked 
at, to determine, whether that word, in the context in 
which it occurs, and upon the general intention of the 
will, and all the phrases of it taken together, was to be 
understood ejusdem generis with the personal estate 
immediately before described, or as meant to take in 
the real estate. It was to be considered whether by the 
insertion of this word, where it occurred, the testator, 
who had anxiously provided for the application of a 
real estate, expressly devised upon the trust, could be 
taken to mean that this other real estate of which he 
was so seised, should by the effect of the word 
' estate* standing as it did, be cloathed, in the hands 
of the heir, with a trust of the very same nature as 
the estate specifically devised to the trustees. That 
was not the probable intention upon the will, taken 
altogether ; and upon the whole he thought, and so 
decreed; that the estate in question descended upon 
the heir at law, for his own benefit. 
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Where the testator explains his own meaning by 
the word estate, by shewing of what he understands 
it to consist, there can be no room for doubt. This 
was the plain reason of the decision in Timewell v. 
Perkins b , by Mr. Justice Fortescue, at the Rolls. 
The clause was thus, “Item; all those my freehold 
lands and hop-grounds, with the messuages, &c. now 
in the tenure of L., and all other the rest, residue, 
and remainder of my estate, consisting in ready 
money, plate, jewellery, leases, judgments, mort- 
gages, &c. or in any other thing whatsoever and 
wheresoever, I give to A. H. and her assigns for 
ever.” 

But where the word real is added to the word 
'estate/ whatever words of limited expression or par- 
tial extent may precede, or surround, or follow, it 
would be difficult, indeed, to maintain, that any tiling 
less than both land and inheritance are embraced by 
it. Thus in Ridout v. Pain c , where a testator gave 
all the rest, residue and remainder of his goods and 
chattels, and personal estate, together with his real 
estate. Lord Hardwicke said there could be no ques- 
tion but that the words, "together with my real 
estate,” would carry the land and inheritance, though 
accompanied with the other words, "goods and 
chattels, &c.” 

Whether the word e estate/ ‘ property/ and others of 
that general class, precede or follow the enumeration 
of particulars, .is a circumstance which seems to af- 
ford no solid criterion for deciding whether they are. 


» t Atk. 103. 


* 3 Atk. 488. 
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or are not, to be construed ejusdeni generis with the 
particulars specified. Nor can ordinary faculties of 
discernment see any better ground of distinction in 
the number of the articles enumerated ; or under- 
stand, why the articles which succeeded the word pro- 
perty in the above-cited case of Roe v. Yeud d , in 
the Common Pleas, were held to restrict that Word 
to personal things, while in the case of Doe v. Lang- 
lands e , the word property was construed to extend 
to real estate, notwithstanding it was followed by 
Words of like limited import. Probably, however* 
the last-mentioned case, which has treated the suc- 
ceeding words as accumulative rather' than explana-* 
tory, will be adhered to in future as the safer and 
more masculine decision; 

Where the word estate comes after several words 
properly descriptive of personalty only. Lord Hard- 
wicke has furnished a test more intelligible and ap- 
plicable than many others which have been relied on. 
He says that where the preceding words fully com- 
prehend all the personalty, so that there is nothing 
to satisfy the word 'estate,' unless it be held to 
apply to the real property, there, notwithstanding 
the company in which it is found, it will pass the real 
propel ty of the testator. The case in which this dis- 
tinctidn is found is that of Tilly v. Simpson f , in 
Chancery, Easter, 1746. The testator, after de- 
daring' that he intended to dispose of all his worldly 
estate, and making several devises to different per- 
sons, gave and bequeathed " all the' rest and residue 

* 2N.R.214. 

* 14 East. 370. 

* 9 T. R. 659 Note to Fletcher v. Smiton. 
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of his money* goods, chattels, and estate whatsoever/* 
to his nephew A. B., and the question was, whether 
a beneficial interest in a real estate not before dis- 
posed of, would pass to the nephew by this de- 
vise. 

Lord Hardwicke was of opinion that it would. He 
said, that where the court had restrained the word estate 
to carry personal estate only, it had appeared that it 
was the intention of the testator that it should be so 
understood : as where it had stood coupled with par- 
ticular descriptions of part of the personal estate, as 
a bequest of “ all my mortgages, household goods, 
and estate,” in which the preceding words were not a 
full description of the personal estate. But that it was 
otherwise where the preceding words were sufficient to 
pass the whole personal estate. If the testator had 
said, “ All the rest and residue of my personal estate 
and estates whatsoever,” a real estate would have 
passed, llis Lordship then observed that the bequest 
in the case before him amounted to the same, for the 
word chattels was a full description of the personal 
estate ; therefore, since the testator had used words 
comprehending all his personal estate, and then had 
used the word estate , that word would carry a real es- 
tate. That the word whatsoever was used, which 
was the same as if he had said, of whatsoever land 
it may be (6) ; and if that had been the case it would 
most certainly have carried the real estate. The case 


(6) In the late case of Hicks v. Dring, 2 M. and S. Trie. Term, 
1814 , the words after effeets were of what nature or kind soever ; 
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of Tirrell v. Page * was, his Lordship said, very ma- 
terial to the question, and he thought the cases could 
not be distinguished. There the gift was of " all the 
rest and residue of my money, goods, and chattels, 
and all other estates whatsoever, I give to J. L.” 
The only difference was in the word other, which he 
did not think could distinguish it. If it had been ' all 
the rest and residue of my household goods and mort- 
gages, and all other estate/ he did not think (hat 
those words would have carried the real estate. 

If the reasoning of Lord Hardwicke be thought a 
little refined, and seems, as far as it proceeds upon the 
ground of executing the intention, to found the infer- 
ence of intention upon a distinction of words rather 
too technical to decide the meaning of unlearned tes- 
tators, it nevertheless affords a principle of some cer- 
tainty, and which, if adhered to, may at least con- 
duce to judicial consistency. 

The word effects, we have already seen, by its general 
import, carries per se nothing beyond the personalty, 
although like all other words of description in a will, 
its sense may be enlarged so as to embrace real estate 
by force of the context. But though the words 
wheresoever and whatsoever, or, of what nature or 

* 1 Chan. C&. 262. 


but these words were not considered as enlarging the sense of the 
term. So in the case, already cited, of Woolham v. Kenworthy, 9 
Vez. Jun. 137. the word estate was preceded by the word other, 
and followed by the words of ahat nature or kind soever, and yet 
It was confined to things ejusdem generis. 
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kind soever, follow the word effects, they are not 
sufficient without other aid from the context to bring 
real estate within the descriptive force of the term. 

Thus, where a testatrix, seised in fee of real eststte 1 , 
devised “ all the rest residue and remainder of her 
effects wheresover and whatsoever, and of what na- 
ture, kind, or quality soeyer,” (except her wearing 
apparel and plate), to certain nephews and nieces, to 
be equally divided between them by her executors, it 
was held that the residuary clause did not carry the 
real estate \ 

There were several circumstances indeed in the The word* 

tc Yvllttt 

will last-mentioned, to oppose the extension of the nature or 
word effects to real estate, as, the exception of wear- ever” do 
ing apparel, and the placing the subjects of the de- h^e Uw 
vise under the management of the executors. But in thc’word 
a case just determined in the Court of King’s Bench, effect *' 
and not yet reported, the rule seems to be established 
that a simple disposition by a testator of all and sin- 
gular his effects of what nature and kind soever, 
will only pass the personal estate 1 . 

Nor will this word, although followed by the 
words of what nature or kind soever, always em- 
brace the whole personal property of the testa- 
tor ; it is often confined to such particulars only as 
are ejusdem generis with certain matters and things 
before enumerated. Thus, where a testator be- 
queathed to his wife an annuity of 2001. per annum, 
being part of the monies he then had in bank secu- 
rity, entirely for her own use and disposal, together 

* Cam field t. Gilbert, 3 East, 516. 

* Hicks v. Bring, iE andS.T, R. Tri*. Term, >814. 

3i 
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with all his household furniture and effects, of what 
nature or kind soever, the word was confined to ar- 
ticles ejusdem generis, that is, to household furni- 
ture k . 

It is very material, however, to observe that in the 
case last-mentioned, part of the testator’s personal 
property was devised to the wife in the foregoing 
part of the will; — a circumstance tending strongly to 
shew that the testator meant the word effects to ' re- 
ceive a limited interpretation. And this circumstance 
was sufficient to weigh against the consideration of 
the intestacy as to some of the property of the de- 
ceased which was the consequence of the construc- 
tion adopted. 

In the case of Camfield v. Gilbert, a little above 
cited, it appeared that the exception of wearing ap- 
parel and plate, served in some measure to mark 
and circumscribe the meaning which the testator 
meant to give to the word effects ; for by the exception, 
the class out of which the exception was made was 
implicitly characterized. And upon the same princi- 
ple of construction the sense of the word effects was 
in another case enlarged by force of the exception. 
Thus where the words in a codicil were "plate, 
linen, household goods, and other effects ,” (money 
excepted). Lord Eldon observed, that though the 
doctrine appeared to be settled in the Court of 
Chancery, that the words other effects in general 
meant effects ejusdem generis, yet as money could 
not be represented as ejusdem generis with plate, 
linen, and household goods, the express exception.of 
•money out of the other effects, shewed the testatrix’s 

* Rawlings v. Jennings, 13 Vez. Jon. 39. 



Sect. 4. When the tohole Estate passes. 4S& 

understanding that it would have passed by those 
words, and that express words were required to 
exclude it. She thought, that the words of the 
bequest would carry things not ejusdem generis. 

The disposition must, therefore, be taken to com- 
prehend all that she has not excluded, which was 
money only. His Lordship accordingly decided that 
stock in the funds which does not pass under the 
word money, was included in, and passed under, 
the words of the bequest '. 


Section IV. 

When the whole Estate passes. 

BY the law of England, in the conveyance of real The word 
estates, words of limitation are required to the dona- craswrym" 
tion or grant, for the creation of an estate of inherit- inherit! 1 * 
ance. Thus Lord Holt in the Countess of Bridge- ^nt!** 
water’s case *, in speaking of the construction of the 
word estate, said, that " most certainly in grants it 
would not pass a fee, because the law appoints that, 
let the intent of the parties be ever so fully expressed 
and manifested in grants, without the word heirs a fee 
shall not pass. (1) If a feoffment,” continued that 

' Ilotham v. Sutton, 15 Vez. Jun. 319. * 6 Mod. 108. 


(1) The Reader will find in Co. Litt. 9. b. many instances in In whatin. 
which a fee will pass by deed or grant without the word heirs, but * 

they are all exceptions which prove' the rule. Thus, if a father en- pass in a 
feoff the son to have and to hold to him and his heirs, and the son S^uhe*** 1 * 
enfeoff the father as fully as the father enfeoffed him, by this the 
father hath a fee-simple. So by the ancient law gifts in frank mar- 
riage, or tor the consideration of marriage, carried the inheritance 

Si 2 
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great judge, " be made to I. S. to have to him in fee • 
simple, whieh words can havte no other sense than to 
pass an inheritance, an estate only for life shall 
pass, and yet c fee-simple ’ in pleading, is that whieh 
describes the inheritance, as seisitus in dominico suo 
wt de feodo. It stands also upon the authority of 
Littleton k that “ if a man would purchase lands or te- 
nements in fee-simple it behoveth him to have these 
words in his purchase, * to have and to hold to him and 
his heirs;’ for these words ‘ his heirs’ make the estate 
of inheritance. For if a man purchase by these f to 
have and to hold to him for ever ;’ or by these words 
‘ to have and to hold to him and his assigns for ever 
in these two cases he has but an estate for term of 
life, for that they lack these words, ' his heirs’ which 
words only make an estate of inheritance in grants.’’ 

‘Sect. 1. 


without the word heirs. Corporations aggregate, which in judg- 
ment of law never die, take the fee without the word successors in 
the grant to them. And for the same reason, because the king ne- 
ver dies in judgment of law, a grant to him by deed enrolled passes 
the fee to him without the words heirs or successors. If one co- 
parcener, or joint-tenant releases to the other, or, if there be three, 
and one releases to one of the others, generally, and without the 
word heirs, the fee passes. A fine sur cognisance de droit come 
ceo, &c. by which it is implied, that there was a precedent gift in 
fee, will carry the fee without words of limitation. And so, by a 
common recovery the recoveror recovers the fee-simple without the 
word heirs. By those releases also which work by extinguishment the 
whole estate may pass without words of inheritance, as where the 
Lord releases to the tenant of the land all his right, &c. the seigon 
ory, rent, &c. are extinguished for ever, wi&out the word heirs. 
Audit is said that if land be conveyed by bargain and sale enrolled 
for a consideration in money, which reaches to the whole estate, 
the fee-simple passes, for the conveyance works by contract and by 
the use created. See Viner. Afrr. title estate, (K 9)and(L). 
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Upon the same authority it stands e that before thfc 
statutes 32 and 34 H. 8. where, by the custom of an- 
eient boroughs and cities, lands and tenements were 
devisable by testament, the great rule prevailed, that 
the will should be performed according to the intent 
of the devisor ; and therefore, if, before the statute 
taking away the necessity of attornment, (2) a man 
seiSed of a rent-service or rent-charge, devised such 
rent or service to another, the devisee was competent 
to distrain the tenant for the rent or service in arrear, 
without any previous attornment from such tenant : 
for if the effect of the gift were to depend upon the at- 
tornment of the tenant, perhaps the tenant might ne- 
ver attorn, and then the will of the devisor would 
never be performed. " So,” says the same venerable 
writer, “ if a man deviseth such tenements to another 
by his testament habendum sibi imperpetuum, and the 
devisee enter, he hath a fee-simple causa qua supra.” 
It was the maxim of the common law , and not, as has 
been sometimes said d , a principle arising out of the 
wording of the statute of wills, that ultima voluntas 
testatoris est perimplenda secundum veram intentio- 
nem suam. 

But it is equally a fundamental rule in respect to 
the operation of wills of land that the intention must 
be disclosed either by expression or clear implication, 
to carry the inheritance ; and this arises from the pe- 
culiar character of a will according to the law of Eng- 

* Lib. 3. c. 10. Sect. 585, 586. of Attornment. 3 4 See ante. 


(3) The necessity of attornment mistaken away by statute 4and 

5 Ann. c. 16. and the efficacy by statute ll Geo. 2. c. 19. 
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land, which considers it as an appointment to uses in 
the nature of a conveyance, and capable, as such, of 
operating only upon the real property which the tes- 
tator has at the time. In analogy, therefore, to the 
case of a conveyance, the devisor must mark his in- 
tention by expression, or some positive ground of in- 
ference, in the instrument itself, that is, either by a 
form of limitation, or by words amounting to a vir- 
tual declaration of his will. 

What shall amount to such virtual declaration of a 
testator’s will is not established on any system of 
rules; for no rule can anticipate the infinite va- 
riety of supposable cases. The rule which may, 
under circumstances, supersede every other is this, 
that the construction of every will is to be made with 
reference to the whole, and to be grounded upon a 
consideration of the reciprocal bearings of all the com- 
ponent parts. A doctrine, which necessarily, to a 
certain degree, renders every case upon wills an in- 
dividual case, and not to be used as a precedent but 
with great caution. 

Where decisions, however, have turned upon the 
signification of certain words, or phrases, as express- 
ing by circumlocution the settled operation of certain 
technical limitations, they may be said to have re- 
duced even this luxuriant branch of the law to the 
consistency and certainty of rule and system. Such 
constructions, too, as rest upon those primary rules 
which are borrowed from the consideration of the 
great end and purpose of all testamentary acts, as, 
that words are to be construed so as to effectuate dis- 
positions and to avoid intestacy ; and that every tes- 
tator is to be regarded as intending a benefit rather 
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than a burthen by his gifts, afford a standard of inter- 
pretation in a vast variety of cases. 

In the commentary upon the first section of his 
author. Lord Coke has stated by way of example se- 
veral cases to shew where estates of inheritance may 
pass in wills, without words of formal and regular li- 
mitation. As if a man devise lands to another in per- 
petuity, or to give, or to sell, or in fee-simple, or to 
him and his assigns for ever. (3) All which may be 
considered as examples of the circumlocutions above 
alluded to; and the case he puts of the devise of 20 
acres to another, and that he shall pay to his executors 
for the same ten pounds, whereby the devisee takes the 
fee, upon the ground that the devise might otherwise 
be a detriment rather than a benefit, by his dying before 
any profit could be derived from it, is an example of 
the rule that every testator is to be considered as in- 
tending a benefit to the object of the gift. 

A devise to a man and his successors® will give the What 

° words in a 

fee, and so will a devise to a man and to his blood, for wi| * are 

equivalent 

the blood runs through the collateral line, as well as to a limita- 
tion to the 
heirs. 

* Roll. Rep. 399. 


(3) The dictum in Perkins, sect. 557. that if lands be devised to 
J. S., to hold to him and his assigns, he will take by these words a 
fee is clearly not law, and is contrary to Lord Coke, who says in 
the passage to which we have been referring, that if a devise be to 
a man and his assigns, without sayiug/or ever, the devisee hath but 
an estate for life, Co. Litt. 9. b. And if the devise be to several, 
equally to be divided between them and their assigns, it carries 
only an estate in common for life. 
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the lineal f , but a devise to one et semini or*, it 
seems, to his posterity, would create an estate tail*. 
Nor is any particular form of expression necessary to 
the effect of the devise ; for if a testator releases , by 
his will, to I. S. and bis heirs, I. S. will take the fee*. 

Whether And whether the phrase used by the testator im- 
imporu'au ports the whole interest residing in himself, or the en- 
tejtator tire dominion and enjoyment of the thing by the de- 
ferethcen- vi***. the same effect is produced. Thus, it is the same 
nfonover thing whether a testator gives ‘ all his estate/ * all he 
the thing j s worth V f whatever he has in the world 1 / ‘ all his 
effect mein inherence */ f all his right, title and interest"/ f all 
his part, share and interest 0 .’ Or, devises his lands to 
I. S. “ to give sell or do therewith at his will and 
pleasure *” or f for his own use and to give away at 
his death to whom he pleases Y or f to dispose thereof 
at his free will and pleasure (4) in all of which 

f Co. Litt. 9. b. f Ibid. 

h At ty. Gen. v . Bam field 2 Freem. 268. Vin. tit. Dev. (La.) 

* And. 33. and see 1 Lord Raym. 187. 

* Huxtep v. Brooms n, 1 Bro. C. R. 437. But ally of itself, 
does not imply all the testator’s interest, see Bowman v . Milbranck, 
1 Eq. Ca. Abr. 208. 

1 Hopewell v. Ackland, Com. 164. 

■ Widlake v . Harding, Hob. 2. 

* Cole ». Rawiinson, 3 Bro. P. C. 7. 

° Andrew v. Southhouse, 5 T. R. 292. 

9 Bro. Tit. Dev. pi. 39. Co. Litt. 9. b. 

* Timewell ». Perkins, 2 Atk. 102. 


Difference (4) Goodtitle o. Otway, 2 Wife. 6. and see Maskelyne v. Mas- 

the phrase helyne, Ambl. 75. But there is a clear distinction between the ex- 

4 to be free- pression in the text which implies a perfect dominion of the estate, 
|y enjoyed , f 

and 4 to be and phrase, 6 to be freely possessed and enjoyed’ which m 

pose!? of/" case Good light d. Drcwry v. Barron, 11 East, 220. was 
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cases the' fee-simple would undoubtedly pass to the 
devisee. (5) 


Held to carry to the devisee nothing beyond an estate for life. 
The import of these words might be satisfied by being understood 
to mean 4 freely daring life,’ or 4 free from all charges,’ or 4 free 
from impeachment of waste.’ The testator might mean more, but 
the court ought not to give to them a more extended meaning than 
was necessary against the heir. In the above case it was observed 
by Mr. J. Le Blanc that if the lands had been given to the devisee 
4 freely to be disposed of,’ the intent would have been shewn to pais 
the fee. The case was distinguishable from Loveacres v. Blight, 
Cowp. 352. where similar words were held to pass the fee; for in 
that case, there being a charge on the devisees which might last 
longer than their lives, there was a ground for understanding the 
words of the devise in the largest sense they would bear, otherwise 
the benefit intended by the testator might be unavailable. 

Though it may be looked upon as settled that the devise of an es- 
tate, generally, to be at the disposal of the devisee, gives the fee- 
simple, yet where the estate is expressly limited to the devisee for 
life , with a power of disposition, the devisee takes no more than a 
life-estate with a power annexed. If the party dies without having 
executed the power, the interest ceases with the life, and no one can 
take by transmission through the devisee, 3 Leon 71. 4 Leon 
41. Tomlinson c. Dighton, 1 P. Wms. 149. Reid v . Shergold, 370. 
and see Bradley u. Westcott, 13 Vez. Jun. 445. And such a power 
must be exercised in conformity with the intention expressed in the 
terms of its creation. Thus in Doe d. Thorley v. Thorley, 10 East 
438. where a man devised all his freehold estate to his wife during 
her natural life , and also at her disposal afterwards to leave it to 
whom she pleased , the court adjudged that the word leave confined 
the authority of the devisee for life to a disposition by her will 
only. In Tomlinson v. Dighton the power of disposal annexed to 
the life estate was unrestrained. 

(5) Where the property is personal, the words 4 all lam possessed 
of and such like expressions, where they stand uncontrouled by the 
context will have the effect of passing all the personal estate which 
the testator has at his death, and not only what he possesses at the 
date of the will* 5 Vez. Jun. 816. 


m 
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a dim- In the construction of wills, words must receive a 
ekueiiud natural interpretation, and be understood in their re- 
impiie* the ceived sense. Thus in the case of Green v. Armstead*, 
Se where A. devised his house and land in C., to his son 

ample, g for his life, and then to remain to D. the son of 

B., except B. purchased another house with so much 
land, and of the same value, as the said house and land 
in C. for the said D. his son, and then B. might sell 
the house and lands in C. as his own, it was held that 
D. took a fee in the house, and lands in C., as B. did 
not make any purchase of any other lands ; for the 
word purchase imported, in common speech, an ab- 
solute purchase in fee. And therefore, if a man di- 
rects his executors to purchase land for his son, no 
doubt says the case, it will import a fee-simple. 


Appoint- 
ment of a 

E erson to 
e heir is a 
gift of the 
fee-simple. 


And though, as has been above remarked, a will, 
according to the law of England, is a species of con- 
veyance, differing in that respect from the Roman 
will, which is rather the appointment of an heir ; and 
though, in propriety of speech, no one can be truly 
the heir by our law, but he whom the law makes so ; 
yet, says the same great author from whom the point 
last-mentioned was taken, ” There is an heir by ap- 
pellation and vulgar acceptance, which imitates the 
state of a true heir. And, therefore, if by my will I 
appoint that 1. S. shall be the heir of my land, he shall 
have it in fee, for such estate as the ancestor hath, 
such estate he is to inherit.'” So in a subsequent 
case where the words of the will were, " I make my 
cousin, G. B., my sole heir and executor it was 
held not only that the lands passed without being 
mentioned, but a fee-simple in the lands'. 


r Hob. 65. 

• Spark r. Purnell, Hob. 75. ; and see the record in Wynche’s 
Entrees, 407. ‘Style 307, 383. 
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We have seen abpve, that one of the cases put by 
Lord Coke, in commenting on the first section of Lit- 
tleton, wherein an estate in fee might be passed by a 
will without the word heirs, was that of a devise to B. 
paying a sum of money to his executors. Accord- 
ingly it has long been settled, that where land is given 
by a will, with a direction that the devisee shall pay a 
gross sum out of it, the devisee thereby takes the fee- 
simple ; and this, although the sum so directed to be 
paid be below the value of the land for one year ; for, as 
has been before observed, one of the primary rules in 
the construction of wills, is this — that every devise shall 
be intended to carry with it a benefit ; and if the de- 
visee in the case supposed, took only an estate for life, 
he might die before he could be compensated out of 
the land, and so the devise, instead of a benefit, might 
bring a loss to him. 

Thus in Collier’s case", where a testator gave lands 
to his brother, paying to one person twenty shillings, 
and to others small sums, amounting to forty-five 
shillings all together, the land being of the value of 
31. per annum, it was adjudged that the brother took 
an estate in fce w . So, if I devise my land to I. S., in 
consideration that he will release 100/., which I owe 
him, to my executors, the devisee, upon releasing the 
debt, has the fee-simple for the same reason*. 

For the same reason, also, if I devise my lands 
charged with the payment of my debts and legacies, 
the fee will pass to the devisee. Thus,, where A. seised 
of lands in fee, made his will; and gave his cousin B. 
20/., to be paid out of his lands within one year ; and 
after other legacies, he gave all his lands to R. gene- 

* 6 Rep. 16. 3 Rep. 11. a. 1 Roll. Abr. 834. * Bendl. IS. 


If land is 
devised 
generally, 
and the de- 
visee of the 
land is 
charged, 
in respect 
thereof, 
with the 
payment of 
a sum of 
money, he 
takes fee. 


So if such 
devisre is 
charged 
with the 
payment of 
debts and ' 
legacies. 
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rally ; it was adjudged that R. took an estate in fee- 
simple 7 . And where a testator devised by the follow- 
ing words, “ All the rest, residue, and remainder of 
my messuages, lands, tenements, hereditaments, 
goods, chattels, and personal estate whatsoever, ffiy 
legacies and funeral expences being thereout paid, I 
give, devise, and bequeath unto my sister J. D. ; and 
constitute and appoint her my executrix and residuary 
legatee of this my will,” Lord Kenyon said, that the 
first words alone were not sufficient in law to carry 
the fee ; but that he relied on the words immediately 
following,— "IMy legacies and funeral expences being 
thereout paid,” as sufficient for that purpose; for the 
fund which was to answer these purposes ought to be 
as ample as possible. These charges extended to, and 
were to be taken out of, the property which was be- 
fore given ,to the residuary legatee ; and if that devise 
did not comprise the whole of the devisor’s estate, 
the interest as well as the land, the legacies and fune- 
ral expences might not be paid *. 

In a subsequent case decided by the same learned 
Chief Justice, the doctrine was more distinctly ex- 
pounded. The devise was in the following words : 

“ I give and bequeath my freehold house, with the 
appurtenances, &c. and all the furniture thereto be- 
longing, to E. Gibson, whom I make executrix of this 
my last will, she paying all my just debts, and funeral 
expences and legacies before-mentioned, in twelve 
months after my death. I also leave to the said E. 
Gibson, all the rest ajid residue of my personal es- 
tate.” The Judge before whom the cause was tried, 
being of opinion that the devisee took a fee by reason 

3 Freak t>. Lee, 2 Show, 38. 

* Doe d. Palmer and others v. Richards, 3 T. R. 356. 
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of the words, " The paying all my debts, &c.” non- 
suited the plaintiff. And on a motion to set aside the 
nonsuit. Lord Kenyon thought the direction perfectly 
right ; observing, that in. cases of this kind, the ques- 
tion has always been, whether the charge is to be 
paid only out of the rents and protita of the estate, or 
whether it is to be paid by the devisee at all events.; 
in the former case the devisee only takes an estate for 
life, but in the latter he takes the fee ; otherwise he 
might be a loser by the devise. The devisee, in the 
case under consideration, was bound to pay the debts 
and legacies at all events, and the charge was thrown 
on her in respect of the real estate \ 

Where lands are devised with a direction that the So also 
devisee shall make a perpetual yearly payment there- devisee is 
out, if the devisee were not to take an estate commen- witha per* 
surate with the charge, he could not fulfil the testator’s 
intention. Accordingly where one devised lands to C. ment ‘ 
his younger son, and directed thatC. should pay annu- 
ally to the elder son B. and his heirs, three pounds ; it 
was resolved that this was an estate in fee b . So iu 
another case, where lands were devised to J. and S., 
who were to pay yearly to the Merchant Taylors’ 
Company in London, six pounds ten shillings, it was 
resolved that the devisees took a fee-simple, by reason 
of the annual payment, without any regard to the 
greatness or smallness of the sum ; for as the charge 

*■ Do* d. Willey v. Holmes, 8 T. R. 1. See ajsp GoodtiUe d. 

Paddy v. Madden?, 4 Rest, 496. The distinction has turned in 
•U the cases on this — whether the debts, &c. were merely a charge 
on the estate devised, or a charge on the devisee himself, in respect 
of such estate in bis hands, per Lord EUenborough. 

k Shallard v. Baker, Cro. El. 744. 
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■ t 

continued for ever, the estate must continue so too, 
as without the estate, the charge could not continue *. 

Or with And although the annual payment to which the 

meat of an land is subjected, is to continue only for the life of 

annuity for J 

the life of another, the devisee of the land must have the fee ; 

anoth er * 

for otherwise the annuity might fail before the death 
of the person for whom it was intended. Thus, where 
a testator, after giving several legacies, gave to Mary 
Ramsey the sum of twenty shillings a year, for and 
during her natural life, to be paid by his execu- 
tors ; and gave his two yard-lands, with his house and 
homestead, and all the residue and remainder of his 
goods, chattels, and personal estate, to Thomas Al- 
len, he paying his debts, legacies, and funeral ex- 
pences, and made Allen his executor, the devise to 
Thomas Allen was adjudged to be of an estate in fee 
in the lands, because the annuity was given to Mary 
Ramsey, for her life, to be paid by the executor, 
which must have an estate to support it ; and, as the 
devises to Allen followed each ether immediately, 
they must be construed as one clause, so that the 
‘payment of debts and legacies was charged on the 
real as well as the personal estate 11 . 

And in another case, where a testator gave his two 
copyhold tenements to Sarah Boreham, she paying 
thereout forty shillings a year to her sister Elizabeth 
Boreham, though the gift of the annuity to E. B. was not 
expressed to be for her life, yet, there being reasons 
enough afforded by the other parts of the will for 
construing it to be so intended, it was held that the 

* Webb v. Hearing, Cro. Jac. 415., and Smith o. Tendall, 1) 
Mod. 90. 3 Salk. 685. 

* Goodright v. Allen, 3 Blackst. 1041. 
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annuity to Elizabeth-, made it a devise in fee to 
Sarah*. 

Upon a principle similar to that which is the true 
solution of the class of cases just above considered, it for pur- 
is held, that if lands are devised to trustees, for pur- whWi im- 
poses which require them to have the fee-simple in ?e*, thefce 
them to perform, the estate in fee will pass without without 
any words of limitation ; for, as Lord Hardwicke has limitation, 
observed, it has often been determined that, in a de- 
vise to trustees, it was not necessary that the word 
heirs should be inserted, to carry the fee at law ; for 
if the purposes of the trust could not be satisfied with- 
out having a fee, courts of law would so construe it f . 

Of chattels real a general devise, without any words 
of limitation or declaring any estate, passes the whole 
interest of the devisor'. If such property be devised 
to another for his life, and no intention appear to dis- 
pose of the whole interest, a possibility of reverter is 
left in the executors of the testator, to take effect upon 
the death of the devisee within the term. But a de- 
vise in a form of limitation which would pass the in- 
heritance in tail, if it were a freehold estate, will carry 
the absolute interest in a term or chattel interest h . 

For the remainder of a term cannot be made to depend 
upon a possibility so remote as the failure of issue, 

* Baddeley v. Leppingwell, 2 Burr. 1531. Wilmot, 223. and 
Good right d. Baker v. Stocker, 5T. R. 13. ; same point determined 
accordingly, and see Andrew v. Southouse, 5 T. R. 292. 

' Gibson v. Montfort, 1 Vez. 485. Shaw v. Wright, 1 Eq. C. 

Abr. 176., and see Oates v. Cooke, 3 Burr. 1684. Chapman v. 

Blissett, Ca. temp. Talbot, 145. 

* Fenton v. Foster d. Dyer, 307. a. Roll. Abr. 831. 

' k Seale v. Seale, 1 P, Wum. 290. Butterfield %. Butterfield, 

1 Vei. 133. 154. 
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and therefore the interest must stop with the first 
taker. 

*it» tfc« With respect to the force and operation of the 

operation preamble and introductory words in a will, after some 
amWe, oc*" fluctuation it is at length clearly settled, that although 
they make profession of disposing of all the testa- 
ln “ wUI * tor's property, in the fullest manner, they will not 
operate to carry the words of the devising clause be- 
yond their legal sense and signification. If the testa- 
tor commences his will with saying, " as touching the 
disposition of all my temporal estate,” (6) this will 
not of itself cause a devise of a house to A. without 
any words of limitation, to be construed an estate in 
fee-simple '. But if the words used in the devising 
part of the will, though not proper and technical, 
are yet sufficient to carry the interest contended for ; 
as, where a testator, after saying "as to all my worldly 
substance,” by the residuary clause of his will de- 
vised to his mother all the remainder and residue of 
all his estate and effects both real and personal , the 
mother was held to take the fee k . But in a subsequent 
case, where a testator devised thus, " as to all such 

1 Frogmorton and Wright v* Wright, 2 Blackst. 889* 
k Hogan r. Jackson, Cowp. 290. 


(6) In the case of Tanuer v. Morse, Ca. temp. Talbot, 284. it 
was contended that these words temporal estate in the introductory 
clause, in a strict sense, related only to estates of a certain dura* 
tion, and that were to continue for a time only ; but the Chancellor 
treated this as a very fallacious construction, the word temporal 
being the same as worldly, and used in opposition to the word 
eternal. There could not be a better specimen of the Tain 
disputations which sometimes find their way into court* of iustiot* 
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worldly estate as God has endued me with , I give 
and bequeath as follows : — I give and devise all 
that my freehold messuage and tenement lying 
in G. together with all houses, &c. and appurte- 
nances whatsoever, belonging to the same, to M. R., 
G. R., and T. R., my sister’s sons, equally,” and 
then, amongst other pecuniary legacies, gave the 
sum of ten shillings to his heir at law ; Lord Mans- 
field, after saying that he suspected extremely that 
the testator meant to give ' his nephews a fee in the 
premises, for he had no other landed property, and had 
given a disinheriting legacy to his heir at law, agree- 
ably to the vulgar notion taken from the Roman law, 
that the heir is to be cut off with a shilling (7), yet 
declared it to be impossible to find words in the will 
before him sufficient to controul the rule of law. 
Whatever the testator might intend, the misfortune 
was that quod voluit non dixit. The testator had not 
said that he meant to dispose of all his worldly estate; 
and there were no words that would connect the de- 
vise of the lands in question with the introduction so 
as to pass the whole interest : therefore the devisees 
would only take a life estate 1 . In the subsequent 
Case of Right v. Sidebotham ”, the same Chief Jus- 
tice declared himself bound by the decision of the 
case last-mentioned, and accordingly, with the con- 
currence of the other Judges, decided in the same 
way. 


1 Denn d. Gaskin ©. Gaskin, Cowp. 657. 
“ Dougl. 759. 


(7) Vid. Vin. c. 2. tit. 18. de inofficioso testamento. 
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In Ibbetson v. Beckwith", where considerable 
stress was laid by Lord Talbot on the introductory 
words, we are to observe that the testator devised by 
the word estate, the force of which word we have al- 
ready discussed, and the introductory clause contained 
words which Lord Mansfield treated in the case of 
Denn v. GaSkin as very material ; for there the testator 
expressed his intention to dispose of his worldly estate. 
But in the case of Frogmorton v. Wright, already 
cited®, where the writ begun with the words “ as 
touching the disposition of all my temporal estate,” 
no attention was paid to this distinction, nor has it 
been treated since with any regard. 

And although the word estate may be used by a 
testator in the devising clause of his will, yet if there 
is ground for inferring from the whole of the con- 
tents that the real estate was not intended to be devis- 
ed, the general introductory words, though embracing 
in the fullest manner the property, both real and per- 
sonal, will not overrule the inferences deducible from 
the whole tenor of the instrument. As, when a tes- 
tator begun his will thus, " as to all my estate and 
effects both real and personal,” and then proceeded, 
by a residuary clause, to give all the rest of his estate 
and effects of what nature soever, to A. and B., their 
executors and administrators, in trust to add the inte- 
rest to the principal , and so to accumulate the same, 
it being his will that the residue should not pass but 
at the time and manner as the principal sum of 4000/. 
(before given to A. and B.) was directed to be paid, 
it was held that a house, the only freehold of which 
the testator was seised, did not pass by the will ; and 


' Cii ; Tflmp. Ttlb. 157. 


* 3 Blackst. 889; 
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Lord Kenyon observed that the testator set out in the 
beginning of his will as if he meant to dispose of all 
his property ; but though these general words would 
have shewn his intention if there had been subse 
quent words in the will to carry that intention into ex- 
ecution as bad been said by Lord Talbot in Ibbetson v. 
Beckwith, it had been held in a variety of cases that 
alone they are not sufficient to dispose of a fee ; and 
by adverting to the residuary clause, there were no 
words to pass theestate in question. The testator only 
meant that that should extend to his personal estate. 
It was given to trustees, their executors and admi- 
nistrators , — technical terms applicable to personalty. 
But “ 1 rely,” said his Lordship, “ on the following 
words of the clause, ‘to add the interest to the princi- 
pal so as to accumulate the same.’ The interest and 
principal were to make one consolidated sum of the 
same nature, and are terms wholly inapplicable to 
real estate. Seeing, therefore, that there is nothing 
in the residuary clause to pass this estate, and that 
there is nothing in the will to make it necessary for 
the trustees to take it to perform any trust in them, 
the heir at law stands intrenched in his right as heir, 
and cannot be removed from it.” 

The importance of the introductory clause as 
manifesting an intention of complete and ultimate 
disposition, has been gradually declining in Courts 
both of law and of equity. In the case of Goodright 
d. Baker v. Stocker p . Lord Kenyon laid a very slight 
stress upon it, observing that, though the general 
introductory words would have some effect in the con- 
struction of the subsequent devises, as had been said 

' 5 T. R. 13. 
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by Lord T&lbot in a case before him, they could not 
of themselves have carried the fee. In another case 4 
Lord Ellenborough, in adverting to the effect of this 
clause, observes, that the construction might be con- 
sidered as in a degree aided by the introductory words 
of the will respecting his worldly and temporal estate, 
&c. which, stud his Lordship, "are allowed to have 
some weight in cases where the intention of the testator 
is doubtful, and where there are other words in the 
will to carry his intention into effect/' 

In the case of Goodright d. Drewry v. Barron *, 
which has been already cited for another purpose, 
the imbeciUity of this introductory clause was still 
more marked. There the testator after the introduc- 
tory words " as touching my worldly estate, &c.” 
devised a cottage, house, &c. to A. and his heirs, 
and also gave to B., whom he made his executrix, 
"all and singular his lands, messuages, and tenements 
by her freely to be possessed and enjoyed”, it was 
held that the latter words, being ambiguous, did not 
pass the fee against the heir, and that the word 
estate in the introductory clause, could not be 
brought down into the latter distinct clause. With 
respect, said the Chief Justice, to the introductory 
words, it has been held in many cases that they are 
not sufficient of themselves to carry a fee; but 
juncta juvant. And Mr. J. Le Blanc observed that 
the introductory words were a circumstance with 
others, from whence the testator's interest might be 
collected. 

Finally, in the case of Doe d. Wall©. Langlands’, 

’ Doed. Bates, v. Clayton, t East, 147. 

: 14 East, 373. ; 14 East, 372. 
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it was said by the present Chief Justice, thdt" very 
little inference of intention can be drawn from mere 
formal words of introduction, though we certainly 
find them in some cases called in aid to shew that 
a man did not mean to die intestate as to any part of 
his property; and the making a will at ail may also 
be used as affording such inference.’* 

The effect of the words usually employed in wmtfr 
the residuary clause is deserving of some consider* residuury 
ation. In Tanner v. Morse, (8) the testator de- 
vised in the following words " As to my temporal 
estate, 1 bequeath to my nephew T. (the testator’s 
heir at law), 50/.” then, after several legacies, he 
concluded thus: "And all the rest and residue of my 
estate, goods and chattels whatsoever, I give and 
bequeath to my beloved wife M. C., whom I make my 
full and sole executrix.” It was contended that as 
to the words "All the rest and residue of my estate," 
they must have relation to something that went 
before, and there was nothing disposed of in the will 
before that clause, but only some legacies charged 
upon the personal estate. Lord Talbot, however, 
decreed an estate in fee-simple to pass by the words 
of the will, considering the introductory clause fol- 
lowed by the devising words, as amounting to the 
same as if the testator had said; " 1 devise the rest 
and residue of all my temporal estate.” And, in- 
deed, it never has been doubted that if by necessary 
or feir 'construction the introductory words " As to 
all my worldly estate, substance, Ac." are fairly to 


(8) Ga. Temp. Talbot 264. Before Lord Chancellor King, and 
afterwards affirmed by Lord Talbot on a rehearing : reported in 
3 P. Wms. 2 85. by the name of Tanner v* Wise. 
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be construed as connected with the devising words 
that follow, the fee-simple passes under them ; for 
then it is really a disposition by, and not merely an 
.introduction to, the will. 

I* *■ observable that in the last-mentioned case, as it 
veto be* * 8 reposed in Peere Williams, Lord Talbot appears 
wordiof d to have adopted the argument of the counsel, that rest 
reUUon - and residue were mere words of relation, having a 
necessary reference to some property of the testa- 
tor before-mentioned in the will. 

But Lord Holt expressed a different opinion in the 
case so much above referred to, of the Countess of 
Bridgewater v. the Duke of Bolton*, wherein he 
said that it might be objected that the word residue 
was a word of relation, and therefore to be confined 
by its relation to something given before. But this 
he denied, and said “ Suppose a man gives some of his 
personal estate away by will, and in the same will, 
gives the residue of his estate, real and personal, away, 
should not this pass the freehold as well as the rest of 
his personal estate? Surely there is no doubt of it." 
“ And," saidhis Lordship, ” Considering the last clause 
of the will, whereby he orders these rents, in case of 
deficiency, &c. to be sold, and the remainder thereof, 
after the debts and legacies paid, to go to the Earl : 

I say, considering this clause, with other scattered 
clauses in the will, the rents thereby will pass. Some 
doubts have been made whether the word ' remainder 
of my rent* be sufficient to pass these rents : be- 
cause a remainder is a residue of something; so 
that if there be nothing sold, there can be no residue 
or remainder. But this depends upon the construe- 


* See e Mod. 108 . 
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tion of the word * remainder ; — whether there be a 
necessity to sell to make a remainder. But I do not 
think that the word remainder, here, is to be taken 
for a remnant of a totum, when part is extracted 
from it ; for if the rents are not sold, then they remain 
unsold, and the word remainder shall be understood 
for the rents remaining unsold. This word remain- 
der made some dispute which lasted for above an age. 
It. was a great question whether there could be a 
remainder of a thing created de novo”, and which 
never had been before. Since, a more reasonable 
construction has been made. If a man by deed 
grant a rent to A. and the heirs of his body, remain- 
der to B. and his heirs, this is a good remainder*.” 

There can not be a doubt, it is humbly apprehend- 
ed, of the propriety of these observations of Lord 
Holt ; which may be reconciled with those of Lord 
Talbot, above alluded to, by attending to the follow- 
ing distinction. 

The words, rest, residue, and remainder^ are not 
to be considered as mere words of relation, when 
the question is, __ what subjects are included .under 
them ; for it seems clearly settled, not only that 
property of the testator not before mentioned by 
him will pass under the residuary devise, unless there 
is something in the will itself to limit and contract its 
compass to the extent of the descriptive words used, 
» but property not distinctly in the contemplation of 
the testator at the time. Thus M. C. made her will, 
duly executed for passing freehold estates, and here- 
by gave devised and bequeathed all and every the 

U Plowd. 35. 

T l Sid. 285. Co. Lit t. 241. a not#, (4). 298. a note, (2). 

w 1 Hen. Blackst. 223. 
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real estates, which she was any ways seised of, inte- 
rested in, or entitled uuto, late the estate of W. N., 
to certain persons, in manner therein mentioned, 
and she gave to other persons other messuages, &c. 
by particular local descriptions : she then gave se- 
veral pecuniary and specific legacies, and afterwards 
devised and bequeathed all the rest and residue of 
her estate, of what nature and kind soever, unto C. 
for her life, with limitations over to other persons. 
The testatrix died soon after making her will, seised 
of eight acres of freehold, and four of copyhold lands 
of inheritance, in the parish of Chertsey, which 
were the lands in question, and not particularly de- 
vised by the will. She had duly surrendered the copy- 
hold to the use of her will. In this case there was no 
difficulty in construing the lands, of which there was 
no mention made in the will, as passing by the words 
" All the rest of my estate, of what nature or kind 
soever.” 

So also in the case of Goodright d. Earl of Buck- 
inghamshire and others, v. Marquis of Downshire*, 
the Court recognized the principle laid down in many 
antecedent cases, particularly in Smith d. Davis v. 
Saunders 3 ', that a residuary clause will extend to every 
latent reversion which the testator might have in him, 
unless it be expressly excluded by devise to some 
other person. 

But when the question is, not as to the particular 
parts of the property , but as to the quantity of inte- 
rest, which passes to the devisee by the residuary 
clause, it may frequently be of importance to consi- 
der the words, f rest,’ f residue’ and ‘ remainder,' in 
their relation to the things mentioned in the preceding 

* 2 Bos. et Pull. 600. • 2 Blackst. 730. 
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parts of the will. For if these words are considered 
alone, without any aid from the introductory words of 
the will, or the descriptive words used in designating 1 
the property, they are incapable, of themselves, of 
passing the absolute interest. 

Thus in the case of Canning v. Canning*, where 
the words were, “ all the rest, residue and remainder 
of my messuages, land, or hereditaments whatsoever 
and wheresoever, unbequeathed after my just debts 
legacies and funeral expenses are paid, 1 give to my 
executors, in trust for my daughters, &c.” it was ad- 
judged that the executors took only a life estate ; for 
the words “ all the rest,” &c. comprehended the par- 
ticulars only, and not the estate. So where the 
words were " all the rest of my lands, tenements and 
hereditaments, either freehold or copyhold, whatso- 
ever and wheresoever, after payment of my just debts, 

I give, devise and bequeath the same unto my wife, 

S. C., and I hereby nominate and appoint my said 
wife sole executrix of my will,” it was adjudged that 
the wife only took an estate for life*. And in the 
case of Doe d. Palmer, v. Richards b , where the de- 
vise was of "all the rest, residue and remainder of 
my lands, hereditaments, goods, chattels and personal 
estate,” it was admitted by Lord Kenyon that these 
words alone were not sufficient in law to carry a fee. 

But where a testator makes a partial disposition of 
his interest in a thing, whether it be a chattel or he- 
reditament, and afterwards devises or bequeaths the 
" rest, residue and remainder ,” &c. then these words 
may properly be considered as having a specific re- 
lation to what has gone before ; and standing in this » 

1 Mosel. 240. ■ Denn v. Mellor, 5 T. R. 558. 

* 3 T. R. 356. 
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light, they seem to have been always held to carry 
the whole of the testator’s remaining interest. And 
thus Lord Holt and Lord Talbot may be reconciled 
by adverting to the difference between a specific rela- 
tion,— -as that which exists between an individual whole 
and its component parts, and that more general rela- 
tion that exists between the several particulars which 
compose a numerical quantity. When rest or residue 
are used to signify this latter relation, the words im- 
port only the things devised, but when they denote 
the former species of relation they imply the quantity 
of interest remaining in the testator. 

Thus in Grayson v. Atkinson', where a testator be- 
gan his will thus — as to all my temporal estate where- 
with it has pleased God to bless me, I give and. de- 
vise the same as follows : — and then gave several lega- 
cies to A. ; and directed him to sell all or any part of his 
real and personal estate for the payment of his debts 
and legacies, and concluded with giving, “ all the 
rest and residue of his goods and chattels real and 
personal, moveable and immoveable, as houses, gar- 
dens, tenements, to A.” without using the word es- 
tate, or any words of limitation. Lord Hardwicke, 
though he doubted at first, was afterwards clearly of 
opinion, that A. took a fee in the realty. 

So in Hogan d. Wallis v. Jackson 4 , where, after 
beginning with the usual introductory words, “ As 
to all my worldly substance,” the testator gave to his 
mother his home and lands of G. for the term of her 
natural life, without the liberty of committing waste 
thereon, and gave other lands to her in the same man- 
ner, and after several legacies and annuities, devised 
to bis mother, all the remainder and residue of all his 


* 1 Will*. 333. 


* Cowp. 290. 
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effects, both real and personal, which he should die 
possessed of, the mother, by the residuary clause, was 
adjudged to take the fee in the testator’s fee-simple 
estates (9). 

In both the last-mentioned cases, we find the 
usual general introductory words; but as it has 
long been settled that these words can only assist, 
and not enlarge, the succeeding devises, or enable 
them to pass more than the words themselves are 
equal to, it' follows that these residuary words 
were considered as, of themselves, capable in law 
of carrying to the devisee the whole interest, when 
the context shews this to be the intention ; and 
such intention appeared in these cases by the relation 
of the residuary words to a preceding partial disposi- 
tion of the property. 

In the case of Norton v. Ladd®, upon a devise to A. Ofth? dc- 
for life, and after her decease the whole remainder of tnuinder or 
the lands to B., it was held that a remainder in fee-sim- revet8ion ‘ 
pie passed. And that case has never been doubted. 

And upon a principle similar to that which lias 
above been endeavoured to be explained, it seems, that 
when a testator has nothing but a reversion or re - 

• 1 Lutw. 755. 


(9) It was strongly contended that as the mother had a specific 
estate for her life, and that estate was made liable to impeachment 
for waste, such particular disposition to her was totally repugnant 
to, and inconsistent with, an intention to give her the absolute pro- 
perty in a subsequent part of the same will. But this argument 
was not suffered to prevail, and was considered by Lord Mansfield 
as answered by the decision of Ridout v. Paine. 3 Atk. 486. 
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matnder in fee, in the land, and devises it as such, 
the whole interest passes to the devisee; for though 
the will may have made no previous devise of a partial 
interest out of the subject, yet the words " reversion, or 
remainder,” naturally imply the quantity of interest 
remaining in the testator, after the determination of 
the antecedent estate or estates. 

Accordingly, in the last cited case of Norton v. 
Ladd, it was said, that the devise of a reversion car- 
ried the fee. And where a testator devised thus 
" I give to my son C. G. the reversion of the tene- 
ment my sister now lives in, after her decease ; and 
the reversion of those two tenements now in the pos- 
session of J. C.” Lord Hardwicke declared his opi- 
nion that the word reversion passed the fee f . "The 
interest,” said his Lordship, " which the testator had 
in it, was the reversion in fee which he had in hinv- 
self, expectant on those leases which he had granted, 
whether for life, or for years. ’ Reversion’ was the 
right of having the estate back again, when the par- 
ticular estate determined : it was descriptive of the 
right of reverter by way of eminence, that was in 
himself ; consequently there was no ground to split 
or divide it. Giving the reversion was giving the 
whole reversion, unless words are added limiting and 
restraining the interest.” 

Thus also, in the case of Cole v. Rawlinson*, Lord 
Treby observed that it had been lately adjudged in 
the Common Pleas, that when 1. S. having a remain- 
der in fee devised all his remainder to I. N., a fee 
passed to the devisee. And, where the Bell Tavern 
was settled upon A. for life, remainder to B. in tail, 

fiailis v. Gale, 2 Vez. 78. . * 1 Lord Raym. 187. 
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remainder to A. in fee, and A. devised all the house 
called the Bell Tavern to B. without saying for what 
estate, it appears by a note in Viner*, that the fee 
was held to pass. 

t 

I pass over the cases wherein the word estate has 
occurred in the residuary devise, as improper exam- 
ples of the force of the devising residuary words ; 
since that term, of itself, embraces the absolute fee- 
simple in a will. 

The effect of the residuary clause is very different 
in respect to real and personal estate. Which import- 
ant distinction is clearly and fully stated by Sir Wil- 
liam Grant, in the case of Cambridge v. Rous. His 
words are as follow : “ The third question upon the 
will of S. is, whether the particular legacies, lapsed 
by the death of M., fell into the residue, and pass by 
the residuary clause, or belong to the next of kin, as 
undisposed of. It has been long settled that a resi- 
duary bequest of personal estate, (for it is otherwise 
as to real) carries, not only every thing not disposed 
of, but every thing that, in the event, turns out to 
be not disposed of. And this, not in consequence of 
any direct or expressed intention ; for it may be ar- 
gued in all cases, that particular legacies are sepa- 
rated from the residue, and that the testator does not 
mean that the residuary legatee should take what is 
given away from him : no, for he does not contem- 
plate the case : the residuary legatee is intended to 
take only what is left; but that does not prevent the 
right of the residuary legatee. A presumption arises 
for the residuary legatee against every one except the 

* 8 Yin. 209. tit. Dev. (L, a) pL 29. 
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particular legatee. The testator is supposed to give 
it away from the residuary legatee, only for the sake 
of the particular legatee. In the case of lapse of real 
estate/ the heir at law takes ; but in the case of per- 
sonal property the residuary legatee is preferred 
either to the next of kin, or the executor.’* 

« 

It is, therefore, the settled rule of construction, that, 
as to personal estate, whatever is not effectually taken 
out of the bulk of the property, falls into the residuum, 
and passes by the general bequest thereof. Nor does 
it signify whether the particular legacy becomes in- 
effectual by the death of the legatee in the testator’s 
lifetime, or by the disposition itself being void in 
law. 

In Brown v. Higgs ', one of the bequests of the 
will was void under the statute of mortmain, and it 
was without difficulty determined that the subject of 
the void bequest passed to the residuary legatee : and 
to what was observed, as to the testator’s not meaning 
to include in the residue what he imagined himself to 
have previously disposed of, it was said by the Master 
of the Rolls, that the same argument might be urged 
in the case of lapsed legacies; for no man supposes his 
legacies will lapse, or will not take place. And, in 
Shanley v. Baker k , in the same court, the authority of 
Brown v. Higgs was recognized and confirmed. And 
again in Crooke v. De Vandez *, the particular phrase 
of “ what remains” used by the testator, being held 
to be tantamount to the word residue, and to in- 
clude every thing not already disposed of, personal 

1 4 Vet. Jun. 708. 

! 11 Vez. Jun. 330.. 


k Ibid. 732. 
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estate, bequeathed upon a contingency too remote, 
was held to pass under them to the residuary legatee. 

There is not any distinction as to this effect of the 
residuary bequest between specific and general lega- 
cies. And where a man by his will 01 gave and be- 
queathed all the rest and residue of his real and per- 
sonal estate, whatsoever, and wheresoever, and of 
what nature or kind soever the same might consist of, 
not therein before specifically disposed of, the ge- 
neral devise was held to comprehend specific legacies 
lapsed, upon the ground that the word specifically 
ought to be construed c particularly.’ The Master of 
the Rolls being of opinion clearly, that the testator 
was not to be interpreted as meaning to die intestate 
with regard to all sums specifically bequeathed, and 
testate with regavd to all pecuniary legacies. 

But if a devise of real estate becomes ineffec- 
tual from lapse, it is considered by the law as 
undisposed of; and, having been separated from 
the residue at the time that the will had an inci- 
pient operation, in the nature of a conveyance, 
it cannot be brought again into it by a subse- 
quent event. And where a testator manifests his 
intention to make a particular disposition of a real 
estate, and such disposition is void in law, still it will 
not pass inclusively in the residue, unless under spe- 
cial circumstances overruling the inference of inten- 
tion to separate it from the residue. Thus in a case" 
where the testatrix, having four sisters, devised par- 
ticular estates to them, with remainder to her own 


■ Roberts v. Cooke, 16 Vox. Jun. 451. 

* Amesbury s. Brown, cited 2 Black. 759. 
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right heirs, and afterwards gave the residue,, in a ge- 
neral residuary clause, to one of the sisters, and died, 
having no other real estate ; upon one of the particu- 
lar Estates determining, it was held that the rever- 
sion' did not pass by the residuary clause ; for though 
the devise might not operate to make the heir take 
by purchase, (10) yet it was in the nature of an 
exception out of the residuary clause, which deter- 
mination was approved by Lord Northington and 
confirmed by the Court of K. B. in Smith d. Davis v. 
Saunders \ 


• 2 Blackst. 736. 
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(10) Where the same estate is devised to the heir in quantity and 
quality, as he wonld have taken by descent if there had been no de- 
vise, the devise is void, and the heir will take by descent. But 
where by the devise a different estate is given from that which the 
law would give, the will prevails ; as where a man devises to A. 
and B., his daughters and co-heirs, in fee : for instead of an estate 
in coparcenary, they take as joint- tenants, with survivorship. So, 
if the devise be to them, as tenants in common. And if a man de- 
vise to one of several co-heirs of himself ; in as much as one co-heir 
cannot take without the others by descent, the whole shall pass by 
the devise. If a devise 'be to the heir and another in fee, the heir 
takes by purchase, for he takes subjeot to survivorship in a 
stranger. But if a testator devise to his heir and another, as te- 
nants in common, it seems that the devise to the heir, as to his moi- 
ety, is void, for he takes the part devised to Mm just in the same 
manner, as if it had been left to descend to him. And, where lands 
are subjected to a charge by a will, with a devise to the heir in fee, 
it seems that the heir will still take by his title of descent, and not 
by purchase ; and that if it is subjected to a temporary right of pos- 
session in another, until the heir pays a sum of money, and then is 
devised to the heir in fee, still the heir takes according to his better 
title, i, e. by descent. See Fcarne’s posthumous Works, 226. 229. 
and see Reading v. Rawstorne, 2 Lord Raym. 4th Ed. 829. x 
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Section V. 


By what words an Estate tail passes. 


IN conformity with the principle of giving effect 
to the intention, an estate tail, as well as an estate in 
fee, may be created in a will by expressions, be they 
ever so informal, that manifest the meaning of the 
testator. To discuss the varieties into which the 
cases in the books have expanded the doctrine, would 
require volumes of learned labour ; the reader can 
expect only the general heads of this multifarious 
subject to be treated of in this place. 

An inheritance in tail general, is properly created 
in a deed where lands or tenements are given to a 
man, and his heirs of his body begotten. And this 
estate, according to Littleton *, " is called general tail, 
because whatsoever woman such tenant in tail taketh 
for wife, (if he hath many wives, and by every of 
them hath issue,) yet every one of these issues, by 
possibility, may inherit the tenements by force of the 
gift ; because every of such issue is of his body en- 
gendered.” 

"In the same manner it is,” says the same author, 
" where lands or tenements are given to the woman, 
and to the heirs of her body ; albeit that she hath 
divers husbands, yet the issue which she may have by 

* Sect. 14, 15. 
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every husband may inherit as issue in tail by force 
of this gift, and therefore such gifts are called gene- 
ral tails.” 

He then defines the tenancy in tail special to be, 
“ where lands or tenements are given to a man and 
his wife, and to the heirs of their two bodies be- 
gotten ; in which case, none shall inherit by force of 
this gift, but those that be engendered between these 
two. And it is called special tail, because, if the wife 
die, and he taketh another wife, and have issue, the 
issue of the second wife shall not inherit by force of 
this gift, nor the issue of the second husband if the 
first husband die.” 

of the ne- These estates tail, whether general or special, are 
wonUin a not, in general, to be created by a gift inter vivos, with- 
createan out the words of limitation used by Littleton, as above 
estate tail. state< i . f or evcr y estate tail was a fee -simple at common 
law, and at common law, no fee-simple could be con- 
veyed by feoffment or grant without the word heirs; and 
to the word heirs must be added words to express 
from whose body the heirs intended are to spring (1). 


(1) Yet, says Lord Coke, if a man give lands to A. et haeredi- 
bus de cqrpore suo, the remainder to B. in forma predicts, this is a 
good estate tall to B., for, in forma pvaidicta do include the other. 
If a man letteth lands to A. for life, the remainder to B. in tail, the 
remainder to C. in forma predict a ; this remainder is void for the 
uncertainty. Bfct if the remainder had been to C. in e&dem form&, 
this had been a good estate tail, for idem semper proximo antece- 
dent! refertur. 

The words * of his body’ are not so strictly required, even in a> 
deed, but that they may be expressed by others which are tanta- 
mount ; for the example which the statute de donis puts, has not 
the words de corpore. The words are these— cum aliquis dat ter* 
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Therefore, if a man by deed give lands or tene- 
ments to A. and to his seed, or to the issues, or children, 
of his body, or to the issues of his body lawfully be- 

ram suam alicui viro ct ejus uxori et hairedibus de ipsis viro et mu- 
liere procreatis. Therefore, if lands be given to B. et hseredibus 
quos idem B. de prima uxore sua legitime procrearet, this is a good 
estate in especial tail, (although he hath no wife at the time,) without 
the words de corpore • So it is if lunds be given to a man, and to 
his heirs which he shall beget of his wife, or to a man et hseredibus 
de came sua, or to a man et hseredibus de se. In all these cases, 
these are good estates tail, and yet the words de corpora are omit- 
ted. 

The word begotten may in many cases be omitted in a deed; 
and though Littieton says, ingejidcrcd, or begotten, yet if the 
words be, 6 to be begotten,’ or, 6 whom he shall have begotten,’ 
the estate tail is good ; and, as procreatis shall extend to the issues 
begotten afterwards, so procreandis shall extend to the issues be- 
gotten before. Co. Litt. 20. b. 

If lands be limited by deed to the use of J. S. et haere^um mus- 
culorum suorum legitime procreatorum, remainder over, it is a foe- 
simple ; but if it be httredum musculorum de sc, or in English, the 
heirs of him lawfully begotten, especially where there is a remain- 
der over, it is tail. Bedell’s case, 7 Rep. 41. Where the premises 
in a deed come short of the full description, provided they have 
the word * heirs,’ the habendum may supply what is wanting to make 
the estate tail ; as if lands be given to B. and his heirs, to have and 
to hold to him 'and the heirs of his body, or if lands be given to 
B. and his heirs, to hold to B. and his heirs if B. have heirs of his 
body, but if he shall die without heirs of his body, that they shall 
revert to the donor ; thus has been adjudged an estate tail. See 
Co. Litt. 21. a. and the note by Mr. Hargrave, 124. 

It seems that a limitation in a deed to a man and to the Jiejr 
of his body in the singular number, gives him an estate tail. See 
Co. Litt. 2?. a. and Richards v.. Lady Bergayenny, 2 Vern. 23ft. ' 
And, according to many authorities, heir may be nomen collects 
vum as well in a deed as a will, and operate in both in the same 
manner as heirs in the plural number ; for which see the several 
authorities referred to by Mr. Hargrave, in note to Co. Litt. 8. b. 

% 
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gotten, A. has but an estate for his life*. And if a 
conveyance be to a man and his heirs male, he there- 
by takes a fee-simple without regard to the word 
male. 

What But in a will, if A. devise land to B. and his heirs 

words are 

sufficient male, the Jaw will supply the words c of his body / and 

in a will to * o • 

create an make it an estate tail*. And if land be devised to B. 

estate tail. an( j ^| g { 8sue> or t 0 hig children , and B. had none at 

the time of the devise, he takes an estate tail ; for 
the intention to give to the children the land by such 
a devise is plain ; and they cannot take as immediate 
devisees, not being in existence ; nor by way of re- 
mainder, for the devise is immediate to B. and his 
children ; therefore the words must be taken as words 
of limitation, that is, as vesting an estate tail in the 
parent 4 . 

In the case last supposed there is no way of exe- 
cuting the intention of the testator, but by giving the 
parent an estate tail ; but if B. has issue living, and 
land is devised to B. and his issue, or children, the 
intention of the testator to give an immediate estate, 
may be effectuated by a joint estate being executed iu 
B. and his children, and there being no words of in- 
heritance to indicate an intention to give more than a 
life estate, they take only as joint-tenants for life. 

Again, if the devise be to B. for his life, or to B. 
generally, and after his decease to his children, or 
remainder to his children, he having a son or daugh- 
ter, the father takes but an estate for life, with re- 
mainder to his children for life ; for no greater estate 


* Yent. 228, 229. 


Co# Litt. 20. b. 


* 6 Rep. 17. 
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would have passed by these words at common law, 
and to make a will operate differently from a convey- 
ance at common law. the intent of the testator must 

/ 

appear*. 

Where lands are devised to another generally, and 
without any words expressive of the interest he is to 
take, he thereby becomes entitled only to an estate 
for life. Nor will a greater estate pass to the devisee 
by a devise to him and his assigns. But if after such 
general devise the testator shews his meaning to be, 
though expressed in the loosest terms, to continue the 
estate in the descendants of the devisee, his estate 
will be enlarged so as to carry such intention into 
effect. 

Thus where a house was devised to three brothers, 
among them ; provided always that the house be not 
sold, but go to the next of the name and blood : it 
was resolved that the devisees took estates tail f . 

And where a person devised land to his three 
daughters, to be equally divided ; and if any of Jhem 
died before the other, then the one to be the other’s 
heir, equally to be divided ; a fid if his -three daugh- 
ters died without issue, then he willed it to (wo strun 
gers : it was adjudged that the daughters took estates 
tail «. " 

A person devised land to his wife for life, and ai m 
her decease to his son ; and if his son died without 
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* Wild’s Case, 6 Rep. 17. 

' Chapman’s case, Dyer, 333. 

1 King v . Rumball, Cro. Jac. 448* 
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jgsite, hating no son, that another should have it ; it 
was adjudged that the son took an estate in tail male h . 

R. J. being seised in fee of a copyhold of inherit- 
ance which he had surrendered to the use of his 
will, devised to J. Wedgeborottgh his house in the 
Brook, and 30/., and then gave other pecuniary lega- 
cies ; and to William Taylor, his sister's son, a house 
by the description of his " house on the green, with 
the ground and out-houses thereto belonging,” and 
declared his will and meaning to be, that if either of 
the persons before-named died without issue, lawfully 
begotten, then the said legacy should be divided 
equally between them that were left alive: adjudged 
that William Taylor took an estate tail 1 . 

A man having issue two sons, devised all his land 
to his eldest son ; and, if he died without heirs male, 
then to his other son in like manner. The court ob- 
served that the words 'of his body,’ which properly 
created an estate tail, were left out ; but that the intent 
of the testator might be collected out of his will, that 
he designed an estate tail; for, without this de- 
vise, it would have gone to his second son, if the first 
had died without issue. It was therefore an estate 
tail k . 

A. devised to the three sons of C. D, successively, 
in tail male, remainder to every son and sons of the 
said C. D. which should be begotten on the body of 
Sarah his wife. And for want of such issue to 


Robinson v. Miller, 1 Roll. Ab. 837. 

1 Hope ex. dem. Brown v. Taylor, 1 Burr. 268* 
1 Blaxton v. Stone, 3Mod*R. 133. 
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W. N. &c. with a proviso that the devisees and their 
descendants should take the surname and arms of the 
testator. The Court of King’s Bench resolved that 
the afterborn sons took several estates in tail male, in 
succession ; as the words u for want of such issue,” 
must be construed r for want of heirs male of the body,’ 
and that this was the true construction*. 

A person devised in these words : " I give and be- 
queath all my copyhold lands to my nephew Isaac 
Slater ; but, if the aforesaid Isaac Slater shall die 
without male heir, then my will is, that my nephew 
John Slater shall enter upon and enjoy the said copy- 
hold lands, his heirs or assigns, for ever ; provided 
the aforesaid Isaac Slater paid to his wife Elizabeth 
Slater, the sum of SI. a year, during her life ; with a 
power of entry to the wife if the annuity was not paid. 

It was contended, that Isaac took a fee by reason of 
the annuity. But Lord Kenyon said, it was dear 
from all the cases on the subject, that Isaac Slater 
took an estate tail. 


And although the testator gives to the devisee an what 

® word* -will 

express estate for his life only, such estate will ne- enlarge an 
vcrtheless be enlarged into an estate tail to give tate for life 
effect to the general intent of the testator by em- tate taii.**^ 
bracing the ulterior objects of the devisor, within its 
legal extent and duration. 

A. Dymock devised to his nephew William all his 
freehold estate at A* to hold to him during his natural 
life; and, after his decease, to and amongst his is- 

1 Evans r. Astley, 3 Burr. 1570. " 1 Vent. 230. 

2 
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sue; and, in default of issue, to be divided' between 
his nephew E. and his niece M. and to their heirs and 
assigns for ever n . Lord Kenyon said, that although 
this will was very inaccurately drawn, he thought the 
devisor’s general intention might be collected from 
the words of it : the great question in the case was, 
what estate W. Dymock took under the will. In the 
first clause the estate was expressed to be given only 
during his natural life, but in the next limitation it 
was to go to his issue, and in default of issue it 
was to go over ; it was clear, therefore, from the 
whole of the will, that the devisor did not intend that 
it should go over to those in remainder, until after a 
general failure of issue in W. Dymock. He there- 
fore thought that the Court was warranted by many 
determinations, and particularly by that of Robinson 
v. Robinson 0 , to give that effect to the will which 
would best answer the devisor's general intention ; 
though, by so doing, they might defeat some particular 
intention. Here the general intent was, that W. Dy- 
mock and his issue should take first ; then what con- 
struction would best effectuate that intention. It had 
been argued by the plaintiff’s counsel that W. Dymock 
took only an estate for life, and his children an estate 
tail : but it would be difficult to put two different in- 
terpretations on the word * issue :* and, even if that 
could be done, it would not further the intention of 
the devisor, for there were no cross remainders to the 
children, and they never can be supplied ; so that, 
according to the construction contended for, if one 
of the children died, his share would go over to those 
in remainder, in prejudice of those children who sur- 
vived ; which was certainly not intended by the de- 


Doe v. Applitij 4 Term. R. 82. 


1 Barr. 38. 
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visor. Therefore his general intent would be best 
answered by saying, that W. Dymock took an estate 
tail; and, in so determining, the Court would nftt 
go farther than had been done in other cases. Judg- 
ment was accordingly given that W. Dymock took 
an estate tail. 

A testator devised all his freehold messuages, &c. to 
his daughter, Mary Ayscough, and the heirs of her 
body, lawfully to be begotten, for ever, as tenants in 
common, and not as joint tenants ; and, in case his said 
daughter should happen to die before twenty-one, or 
without having issue on her body lawfully begotten, 
then he gave his freehold messuages to It. Ayscough 
in fee p . 

Lord Kenyon said, it was a rule of construction in 
cases of this kind, settled by a variety of decisions, 
but particularly by that of Robinson v. Robinson, that 
where it appeared in a will that the testator had 
a general intention, and also a secondary inten- 
tion , and they clashed, the latter must give way to 
the former. Here were no words of limitation added 
to the estate given to the children, (supposing they 
took as purchasers) ; and yet the remainder over was 
not to take effect till there was a general failure 
of her issue ; so that there must be an estate to com- 
prehend all her children for ever ; his Lordship con- 
cluded in these words — " 1 admit that in this case the 
testator intended that his daughter, M. Ayscough 
should only take an estate for her life, and that her 
children should take as purchasers : but then he also 
intended that all the progeny of those children should 


Particular 
intention 
expressed 
must give 
place tortlie 
general in- 
tention col- 
lected from 
the whole 
will. 


9 Doe o. Smith, 7 Term. R. 531. 1 Barr. 38. 
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take before any interest should vest in his more re- 
mote relations: now the latter intention cannot be 
carried into effect, unless M. Ayscough takes an es- 
tate tail ; in order, therefore, to give effect to the 
devisor’s general intention , according to the fair 
construction of the will, M. Ayscough must take an 
estate tail.” 

Henry Cook devised a messuage or tenement to 
Richard Cook for the term only of his natural life ; 
and after his decease, he gave and devised the same 
unto the lawful issue of the said Richard Cook, as 
tenants in common, to whom he gave, devised, and 
bequeathed, the same ; but in case the said Richard 
Cook should die without leaving lawful issue, then, 
and in such case, after his decease, he gave and de- 
vised the same to Elizabeth Harding in fee q . 

Lord Kenyon said, it had been the settled doctrine 
of Westminster Hall, for the preceding forty or fifty 
years, that there might be a general and a particular 
intent in a will, and that the latter must give way, 
when the former could not otherwise be carried into 
effect. That this doctrine had been confirmed by the 
cases of Robinson v. Robinson, Roe v. Grew, and Doe 
v. Smith. That the court would best fulfil the parti- 
cular intent of the testator in this case, by giving 
Richard Cook only an estate for life ; but the general 
intent was, that all his issue should inherit the entire 
estate, before it went over ; and that intent could only 
be answered by giving him an estate tail,, by im- 
plication from the subsequent words, " in default of 
his leaving issue.” 


4 Doe r. Cooper, 1 East R. 229. 
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If an estate be devised to a man for his life with re- 
mainders to his first and other sons indefinitely in tail, 
and then the limitation over is introduced by the es|.rw»i y , 
words “ in default of issue,” or “ for want of issue of maindem 

to lirst and 

the body of the first taker,” or " in default of heirs other sons, 

J and then a 

male” by these words in such a case the express es- limitation 

J over in de« 

tate for life given to the first taker, shall not be en- fault of iv 

• Stlf« 

larged by construction into an estate tail, for the li- 
mitations as they 6tand extend to all the issue of the 
first taker. And for this the case of Bamficld v. Pop- 
ham is the leading' and standard authority. But if 
an estate be given to a man for his life, with limitations 
to his issue falling short of the testator’s manifest in- 
tent to embrace all his issue within the scope of the 
limitations, and then come the words “ if he shall die 
without issue, or in default of issue,” these words in 
such a case will reflect back an estate tail upon the 
first taker, notwithstanding his express estate for 
life (2). 

The learned Editor of Pore Williams in his note 
to the case of Bamfield and Popliam very justly 
observes, that there is no general or fixed rule for 
the construction of words of this kind, but that 
courts both of law and equity consider the raising 
of estates tail by implication always to depend upon 
the question whether such implication be necessary, or 
not, to effectuate the general intention of the testator. 


r 1 P. Wms. 54. 


(2) Langley ». Baldwin, correctly stated in the case of the At- 
torney General r. Sutton, 1 P. Wms. 753. 
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That this is the true and proper criterion, appears 
strikingly from the case of Langley v. Baldwin. (3) 
That was a case referred by the Court of Chancery to 
the judges of the court of Common Fleas for their 
opinion, in the time of Lord Trevor. And the limi- 
tations run thus. To A. for his life without impeach- 
ment of waste, and with a power of jointuring , re- 
mainder to the first, second, and so on, to the sixth 
son of A., and no further, in tail male ; then came the 
words, “ And if A. shall die without issue male of his 
body,” remainder to B. in fee. And notwithstanding 
the limitation to A. was without impeachment of waste, 
and with a power of jointuring, which are usually 
coupled with a life estate, and therefore in some 
degree declaratory of an intention in the testator 
to confine the interest to the life of the first taker, 
yet the judges of K. B. were unanimously of opi- 
nion, that A. took an estate tail by implication ; be- 
cause if there should be a seventh son, and the six 
sons should die without issue, the property would pass 
over such seventh son and go to a remote remainder 
man, which could not be supposed to have been the 
intention of the testator; therefore, to let in such 
seventh son and other subsequent sons to take (but 
still to take as issue male of the body by descent and 
not by purchase) the court held that A. took, by im- 
plication of law, an estate tail. 


(3) In Ginger v. White, Willes, 348. The C. J. observed, that 
this case of Langley v. Baldwin was best stated in 1 P. Wms. 759. in 
the Attorney General v. Sutton. And in the case of Alanson v. 
Clithero, 1 Vez. 25. it was observed by Lord Hardwicke, that the 
case of Langley v. Baldwin was wrongly reported in Equity Cases 
Abridged in the very point. 


1 
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In the case of Ginger d. White v. White the de- 
vise may be shortly stated thus: the testator John 
White the elder, being seised in fee of the premises 
in question, devised to J. for life, and from and after 
his decease, to the male children of J. successively one 
after another as they were in priority of age, and to 
their heirs, and in default of male children of J. then 
to the female children of J. and their heirs, and in 
case the said John should die without issue, then he 
gave the house to his grandson W. ; and upon these 
limitations in the will it was held, that J. took only an 
estate for life ; in pronouncing which opinion it was 
said by Lord Chief Justice Willes, that to find out 
what construction is to be put upon the words of a 
will we ought in the first place to consider what the 
intent of the testator is, which is too often the last 
thing that is thought of. And in adverting to the case 
of Bamfield v. Popham he observed, “ It has been 
said, that that case has been held not to be law. I am 
sure.I have heard it cited, at least twenty times, in the 
Court of Chancery, and never heard it contradicted ; 
and, I believe, I never shall, except by those persons 
who know not how to distinguish it (though the dis- 
tinction is plain and obvious) from some other subse- 
quent cases/* The learned Chief Justice then pro- 
ceeded to point out what those cases were from which 
it was so distinguishable ; and mentioned particularly 
the case of Langley v. Baldwin. 

The limitations in Bamfield and Popham were to 
the first and other sons indefinitely in tail male, ex- 
tending to all the issue which might be born of the 
body of the first taker. Therefore in Bamfield v. 


• Willes, 348. 
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Popham there was no need of construing the express 
estate for life into an estate tail, since all the issue in 
tail were already comprehended under the limitations 
as they stood. And, as was observed in the case of 
, the Attorney General v. Sutton 4 , in such a case the 
words “ if he shall die without issue male,” shall be 
' considered as predicated of such issue male, and 
when vainly inserted, and they cannot operate or be 
of use, they shall not be construed so as to merge 
and destroy an express estate for life. 

The case of the Attorney General v. Sutton ", was 
to the same effect, which was shortly this : One 
seised in fee devised his lands to his nephew for his 
life, remainder to his first and second sons in tail 
male successively, (without carrying the limitations 
further to his other sons,) and after his said nephew’s 
death, without issue male of his body, then the re- 
mainder over to trustees, for charities ; and here the 
case of Langley and Baldwin was relied upon as 
expressly in point; and the difference was taken 
between that case and the case of Bamfield v. Pop- 
. ham, in which the limitation was to the first and every 
other son and sons in tail male successively, and so 
comprehending all the issue male of the first devisee 
indefinitely. This case passed through several stages 
of adjudication, but the words ff and if he shall die 
without issue male of his body” were at length ad- 
judged to give an estate tail to the first devisee. 

In Robinson v. Robinson *, the limitation was to 
Launcelot Hickes for his life, and no longer, and 
after his decease, to such son as he should have law- 


* 1 P. Wins. 753. 


Ibid. 


1 Bur. 38. 
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fully to be begotten, and in default of such issue 
then to the testator’s right heirs ; and these words, in 
default of issue , were held to give the father an estate 
tail ; for it was plain the testator did not design that 
his heirs at law should take until his lineal pos- 
terity was extinct. 

In the Attorney General v. Sutton the express 
limitations went no further than to the second son. 
In Langley v. Baldwin, the estate was expressly car- 
ried to the sixth son, and no further. And in the 
recent case of Wight v. Leigh y , the words of the 
will gave only life~estates to the sons. 

In all these cases the intention of the testator was 
plain, that the remainder over should not take place 
until the lineal descendants of the first taker should 
be exhausted ; to carry which general intention into 
effect, it was necessary to enlarge the life estate given 
to the first taker, into an estate tail ; but in Bamfield 
v. Popham the specified limitations carried the estate 
to all the possible issue of the first taker, in succes- 
sion. 

In the consideration of this point, whether the 
words be “in default of issue male,” or “in default 
of heirs male,” they are of the same force ‘in a will. 

In the case of Doe v. Aplin 2 , two of the learned 
judges observed upon the word “ issue,” that it was 
equal in extent in a will to the words “ heirs of the 
body,” and a saying of Mr. Justice Rainsford Y wa$ 
cited, “that the word ‘issue’ is, ex vi termini, nomen 

* 15 Vez. Jun. 564. * 1 T. R. 82 - 

•* Finch, 982. and sea the case of King v. M elting , 229. 


Issue CO* •* 
extensive 
wi(U heirs 
male, or 
heirs of the 
body. 
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collectivum, and takes in all the issue to the utmost 
extent of the family, as far as the words 'heirs of 
the body’ would do.” 

a limit* It is old and settled law that if a man devise an 

tion to one 

and his estate to another, in words that primarily import the 

heirs may * • */ * 

be reduced fee-simple, yet the subsequent words may controul 

subse 

quent the devise, and reduce the gift to an estate tail. 

•n Ltate Therefore, if a testator devise lands to A. and his 

ttll ‘ heirs, and afterwards devises the same lands to ano- 
ther, in case A. dies without issue, A.’s estate is re- 
duced to an estate tail ; the word * heirs’ being under- 
stood in the restricted sense of heirs of the body ; 
otherwise, the limitation over could not vest accord- 
ing to the intention of the devisor ; for the law does 
not carry its favour towards wills so far as to suffer 
the limitation of a fee upon a fee. 

Accordingly, in a very early case fc , where a man de- 
vised lands to A., his daughter, and her heirs, and if 
she died without issue in the life-time of her sister B., 
that it should remain to B. and her heirs : three judges 
held this to be an estate tail in A., against the opinion 
of Dyer, who thought that A. took only a fee-simple 
conditional ; but the resolution of the three judges 
has been since established by an uniform series of 
decisions*. 

In Brice v. Smith d this rule of construction was 

* Clatche's case, Dyer, 330. 

* Soulle v. Gerrard, Cro. El. 525. Dutton v. Engrain, Cro. Ja. 
497. Chadock tS. Cowley, Cro. Ja. 695. and particularly the case 
of Fitzgerald v. Leslie, 3 Bro. P. c. 154. 

* WiHe»,'l. 
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considered applicable to the case, where after a 
devise by a testator of his freehold messuage to his 
son P. B. and his heirs for ever, on condition of his 
paying a sum of money to W. B., the following clause 
was added, “ Item, my will and mind is, that in case 
any of my said children, unto whom I have bequeath- 
ed any of my real estates, shall die without issue, then 
I give the estate of him so dying, unto his or their 
right heirs for ever.” In this case it was said that 
though heirs would have been construed heirs of 
the body, in case the remainder had been devised over 
to a stranger, it would be otherwise in the case be- 
fore the court, because the remainder was devised 
over to the heirs of the person so dying without issue. 
But Lord C. J. Willes, who delivered the opinion of the 
court, said, “ that though this distinction had seemed 
at first to be of some weight, yet, that when consi- 
dered, it made no difference in reason or law. That 
even in grants, if there were words that created an 
estate {ail, the grantee would have an estate tail, 
though -the next remainder was limited to his heirs; 
and nothing was more common in settlements than to 
limit an estate to a man and the heirs of his body, re- 
mainder to his right heirs ; and for this plain reason — 
to prevent his disinheriting his issue, except by some 
solemn act done in r liis life-time.” The court were all 
clearly of opinion that P. B. took an estate tail. 

Although there was a charge upon the devisee, 
in respect of the estate, that circumstance appeared 
to have no weight in the case last-mentioned, not be- 
ing adverted to either by the bar or by the bench. 
But in Dutton v. Engram e , a question of this sort 


* Cro. Ja. 427. 
3 M 
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arose. William Gold well, seised of lands in fee, 
devised them to his wife for life, and after her death 
to John his eldest son and to his heirs, upon condi- 
tion that he, as soon as the land should come to him 
in possession, should grant to Stephen, his second 
son and his heirs , an annual rent of 4/. out of the 
said tenements, and that if the said John died without 
heirs of his body, that the land should remain to the 
said Stephen and the heirs of his body. 

The first question was, whether John had an 
estate in fee by the devise, which was to him and his 
heirs, upon condition that he should grant a rent to 
Stephen and his heirs, whereby the intent was shewn, 
as it was said, that he should have a fee, otherwise 
' he could not legally grant such a rent to have conti- 
nuance after his death. But it was resolved to be an 
estate tail ; for, being limited that if he died without 
issue, then it should go to Stephen, and the heirs of his 
body, that shewed what heirs of John were intended, 
viz. heirs of the body. But yet, by the limitation of the 
will, he was to make a grant of the rent, which being 
by appointment of the donor, was not contra for- 
mam donatoris, but stood with the gift, and should 
bind the issue in tail. 

And in a much later case f , where J. B. devised to 
his wife for life, and after her decease to be equally 
divided among his four children. A., B., C., D., and 
to each of them and their heirs for ever, share and 
share alike ; and in case they should be minded and 
agree among themselves to sell the estate, they should 
have equal shares of the monies from thence aris- 


1 Roe v. Avis, 4 T. R. 005. 
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ing: but if they agreed to keep the estate whole 
together, then all the rents, issues, and profits there- 
of, should be equally paid and divided between 
them and to the several and respective heirs of 
them on their bodies lawfully begotten, share and 
share alike ; it was held that the children of J. B. 
took only estates tail in their respective fourths ; for 
though it was given to them and their heirs, and they 
had also a power of selling the estate by the former 
part of the devise, yet the subsequent words, “ to the 
several and_ respective heirs of them, on their bodies 
lawfully begotten,” restrained the operation of the 
former words, and reduced the estate devised to an 
estate tail 1 . 

Where a man devised lands 1 ' to A. his son for ever, 
and after his decease remainder to his heir male for 
ever, with other remainders over, it was holden an 
estate tail in A. ; for, though the first devise being to 
him forever, would give him the fee-simple ; yet the 
subsequent words to his heir male, shewed what sort 
of inheritance the devisor intended him (4). 

f See also to the same effect. Doe v . Rivers, 7 T. It. 276. and 
Doe v, Whichelo, 8 T. R. 211. 

* Roll. Abr. 836. 


(1) The words < for ever * in this case, by force of (he succeeding a gmeial 
words, were rendered inoperative, and then the case was, ns if the 
first limitation had been to A. generally, or for his life, with re- rule in ^ 
mainder to his heir male, and in a will is the same as if the icmain- * 

dej had been to the heirs of his body, which, by an ancient rule 
of law, expounded in Shelley’s case 1 Rep. 1)3. is not an estate iu 
contingency, or in abeyance, awaiting (lie coming of such heir into 
existence, and then attaching primarily in him as the root of a 

2m2 
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And what would otherwise be an estate tail general 
may by subsequent words be confined to the heirs in 
tail male. As if a man devise lands to his wife for her 
life, and after her decease to her son, and if he dies 
without issue, having no son , that then J. S. shall 
have it, the son by this devise takes an estate in tail 


new succession , but executed in the ancestor, and giving him ail 
immediate estate tail. In the fifth section of Mr. Fearne’s contin- 
gent remainders, and in the treatise of Mr. Preston exclusively on 
the subject, the student will find this rule explained in all its va- 
rieties of application, and with all the distinctions which negatively 
mark its boundaries. The lineaments of the rule, (which it would 
be an idle shew of learning to treat of at large in this place, in- 
stead of referring the reader to those publications, which have been 
distinctly devoted to the consideration of it,) are shortly these. 
An estate for life to A., remainder to his heirs or to the heirs of his 
body, is not an estate in A. for his life, with a contingent remain- 
der to his heirs or the heirs of his body, but an immediate estate in 
fee or in tail in A. So, if A. by will or otherwise, has an estate of 
freehold limited to him, and the same instrument contains a subse- 
quent limitation to his right heirs, or to the heirs of his body, 
after some other estate for life, or in tail, interposed between such 
limitation of the first estate to him, and such subsequent limitation 
to his heirs, or heirs in tail, this remainder to the heir or heirs of 
the body of A. vests in A. as a remainder, and is transmitted 
through him by descent as from ancestor to heir. The general rule 
is this, that whensoever the ancestor takes any estate of freehold, 
whether it be or be not such as may determine in his life-time, and 
there is afterwards in the same conveyance, an unconditional limita- 
tion to his right heirs, or heirs in tail, (either immediately, and without 
the intervention of any mean estate of freehold between his freehold 
and the subsequent limitation to his heirs, or mediately, that is, 
with the interposition of such mean estate), there, such subsequent 
limitation to the heirs, or heirs in tail, vests immediately in the 
ancestor, and does not remain in contingency or abeyance; with 
this distinction, that where such subsequent limitation is immedi- 
ate, it then becomes executed in the ancestor, forming, by its unio* 
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male, for though the devise to the son, and if he die 
without issue, would have been a good tail general, 
yet when the devisor added the words “ having no 
son,” he thereby explained what issue he intended 
should inherit the land '. 


‘ Roll. Abr. 837. 


with his particular freehold, one estate of inheritance in possession ; 
but whore such limitation is mediate , it is then a remainder vested 
in the ancestor who takes the freehold, not to be executed in pos- 
session till the determination of the preceding mean estates. As, 
if there be an estate to A. for his life, or during the life of C. or 
any other sole estate of freehold, remainder to the heirs of the 
body of A., this is an estate tail executed in possession in A. ; but 
if there be an estate to A. for his life, or during the life of C., or 
any other estate of freehold, remainder to B. for life, remainder 
to* the heirs of the body of A., this is only a present freehold 
in A. with a vested remainder to him in tail, to take effect in pos- 
session after the determination of B.’s estate. 

Where the limitation to the heirs, or to the heirs of the 
body of any ancestor taking the preceding freehold, is con- 
tingent, even though the estate so limited could by no possibility 
have vested in the ancestor, as in the case of a gift to two for their 
joint lives remainder to the heirs of the one dying first, the heir 
still takes by descent. But if the contingency on which the vesting is 
to depend, happen in the life-time of the ancestor, the remainder is 
then in the class of vested remainders, and as such attaches in the 
ancestor. So that whether limited on a contingency, or so as that 
it may immediately vest, it is the ancestor’s estate, and the heir can 
only take by descent. 

And where, between the estate of freehold given to A., and the 
subsequent limitation to his heirs, or heirs of his body, contingent 
estates are limited to others, though in such a case there is nothing 
interposed to prevent the immediate union of the limitations to the 
ancestor and his heirs, yet such union does not operate -to merge 
the freehold in A. necessary to support the intervening contingent li- 
mitations ; but the two limitations are united and executed in the 
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Thus it appears that such is the deference paid by 
the law to the intention of a testator, that devises re- 
gularly passing estates for life may operate to give 
estates of inheritance, and words giving the fee- 
simple may be restrained to estates tail, by the impli- 
cation arising upon subsequent expressions. But 


ancestor, only until such time as the intervening limitations be- 
come vested, and then open and become separated, in order to let 
in such intervening limitations as they arise. Thus in Lewis 
Bowie's case, 1 L Hep. 80. where there was a limitation to husband 
and wife, for their lives, remainder to the first and other sons of 
the marriage in tail, remainder to the heirs male of the bodies of 
husband and wife, the court resolved that it was an estate tail exe- 
cuted in the husband and wife sub modo, that is, so as not to merge 
the estates for life absolutely, but executed only till the birth of 
the first son : and then the estates should become divided by opera- 
tion of law', and the husband and wife become tenants for tlu ir lives, 
with remainder to their first and other sons, remainder to husband 
and wife in tail. 

But for this junction of the two estates to take place in the 
case of husband and wife, the remainder must be the same in 
quality with the preceding limitation, that is, if the limitation 
of the freehold be joint) the subsequent limitation of the inhe- 
ritance must be joint also, as in the case of Lewis Bowles just 
mentioned. And, if there be a limitation to the wife for her life, 
remainder to the heir of the body of husband and wife, no remainder 
is executed in the wife. So, if the limitation of the freehold be not 
joint but successive, as to one for life, remainder to the other for 
life, remainder to the heirs of their two bodies, the ultimate limi- 
tation is not executed in possession, but the husband and wife take 
a joint remainder in tail. Though in the case of a limitation to 
A* for life, remainder to the right heirs of him and B., a stranger, 
(B. being alive at the time), the ulterior limitation is said to be 
executed immediately in A. for a moiety, 2 Roll. Abr. 417. pi. 6. 
and see Roe u. Quartley, 1 T. R. 630. 

For this rule to apply there must, of course, be an estate in the 
ancestor ; but it does not siguify whether this estate is in him by 
l 
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there are cases which carry the principle still farther, 
for an estate tail may sometimes arise by the mere 
force of implication, without any express words of 
devise to the party himself, upon the principle of so 
construing the intention of the testator as to give it 
a legal effect. 


express limitation, or by implication, or by resultancy, Pibus v. 
Mitford, 1 Vent. 372. But both the estates must be legal, or both 
equitable for the union to tukc place. Venables and AVife r. Mor- 
ris, 7 T. R. 342. 438. 

And although the limitation to the ancestor be succeeded by a 
limitation to the heir, or heir male, in the singular number,, the 
rule above-mentioned operates to make this an expansion of the 
first estate into an estate tail ; but if words of limitation are super- 
added, the person answering the description of heir takes by pur- 
chase, and becomes the root of a new inheritance, the stock of a 
new descent, and the rule in Shelley’s case has no influence on 
such a case ; still, however, if the first words of limitation are in 
the plural, words of superadded limitation engrafted upon them 
will not convert them into words of purchase. In Archer’s case, 
2 Rep. 66. lands were devised to A. for life, remainder to the next 
heir male of A., and to the heirs male of the body of the next heir 
male ; A.’s estate was adjudged to be only an estate for life, and the 
remainder to the next heir male to be a good contingent remainder 
taking effect in him by purchase. But in the great case which gave 
the name to the rule, the limitation was to the use of the heirs of 
the body of Edward, lawfully begotten, and of the heirs of the 
body of such heirs male lawfully begotten, remainder over, in vir- 
tue of which limitation Edward took an estate tail. 

Nevertheless, if the superadded words limit an estate of a differ- 
ent nature from that which the ancestor would take by virtue of the 
first limitation to his heirs or heirs male, as if there be a limitation 
to A. for his life, and after his decease to the use of his heirs, and 
the heirs female of their bodies ; the rule in question seems to be 
excluded. But for such superadded words of limitation to exclude 
the rule, they must describe an estate descendible in a different 
course, and to different persons as special heirs from those to 
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Thus in the case of Walter v. Drew k , where a testa- 
tor having two sons, devised his lands to his second son 
and his heirs, if his eldest son should happen ,to die and 
leave no issue of his body lawfully begotten, it was held 
that the eldest son took an estate tail by implication, for 
otherwise the limitation to the second son would have 
been an executory devise, which, as being limited 
to take effect upon an indefinite failure of issue of 
the elder brother, would have been void as being too 
remote '. 

Thus also in a case in Dyer®, a testator having two 
sons and a daughter, devised his land to the younger 
son and his heirs, and if both of his two sons should die 
without issue, remainder to the daughter ; the young- 
er son died, and then the testator died, and it was 
held that the daughter took a good remainder; but to 
make it such the elder brother was adjudged to take 
an estate tail by implication of law ; for if he had taken 
no estate, then the limitation to the daughter would 
have been an executory estate, limited to take effect 
after the indefinite failure of issue of the elder bro- 
ther, and consequently void as being too remote. 

* Com. Rep. 372. 1 See note infra, page 543. * P. 330. 


whom the previous limitation would carry the estate ; for if the 
devise be to A. for life, and after his decease to the heirs of his 
body begotten, and their heirs for ever, A. clearly takes an estate 
tail. 

For the full discussion and explanation of all these points, the 
studious reader is referred to the elaborate treatise of Mr. Fearne 
on Contingent Remainders, particularly the 6th edition, by Mr. 
Butler, who has added greatly to the value and utility of the ori- 
ginal work. 
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And where a testator devises land to his heir at law, 
after the death of his wife ; here, as the heir at law 
is plainly excluded during the life of the wife, un- 
less the wife takes it nobody can, and it must be' 
in nubibus till the wife’s death. Therefore to avoid 
this consequence, the wife takes an estate for her life 
by implication. 

In the case of Willis and Lucas", a testator 
having two sons, devised his lands to the younger 
son for his life, he and his heirs paying thereout a 
rent to the elder brother during his life,' and after the 
death of the younger son, and also of his wife, to 
the first and other sons of the younger son in tail ; 
the younger son died, and the question was whether 
his wife took any estate ; and it was held she took by 
implication an estate for her life ; and the ground 
upon which it was so held, was the plainly intended 
exclusion of the heir by the devise of a rent to him 
during his life. 

So in Goodright v. Goodridge 0 , J. G. having two 
sons, Richard and John, devised all his lands to his 
wife for life, and then proceeded thus : “ And my 
will is, that if my son Richard do happen to die with- 
out heirs, then my son John shall enjoy my lands,” 
and the court held that Richard took an estate tail by 
implication. 

There can be no regular remainder limited after a After ade. 

° vise to A. 

fee-simple : therefore, where an estate is devised to his 

* heirs, a re- 

one and his heirs, and that if he dies without heirs, it maindcr 

over, upon 

•hall remain over to another, this last limitation is a.* dying 

without is- 
suers gene- 
rally void. 


1 P. Wins. 471. 


• Willes, 309. 
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void p . Nor can the law help such a devise by any 
construction for which the will itself does not afford 
some argumentative support. But where the limita- 
tion over is to one who is a collateral heir of the de- 
visee, the testator is construed to mean by the word 
heirs, heirs of the body, and the first devisee takes 
only an estate tail, for it is not possible that he 
can die without an heir, while the person to whom 
the remainder is thus limited, or his issue, continue 
in existence. 

Accordingly, where a testator devised his houses to 
Francis his son, after the death of his wife ; and if his 
three daughters, or either of them, should survive 
their mother, and Francis their brother, and his heirs, 
then, that they should enjoy the same houses for the 
term of their lives, it was resolved that Francis the son 
had but an estate tail under this will ; for by f heirs,’ 
in this place, was intended f heirs of the body,’ be- 
cause, the limitation being to his sisters, it was neces- 
sarily to be intended that it was, if he should die with- 
out issue of his body, for they were his heirs colla- 
teral; and the intention being collected by the will, 
the law should adjudge accordingly q . 

And the same construction prevails where the re- 
mainder is limited to the heirs of the testator himself; 
if such heirs must also be heirs of the first devisee. 
Thus in Nottingham v. Jennings', where a person, 
having issue three sons, John, Francis, and William, 


v Co. Litt. 18. a. Vaughan, 269. 

* Webb v. Hearing, Cro. Ja. 415. and see Tyte v. Willis, Ca. 
Temp. Talb. 1. Morgan «. Griffiths, Cowp. 234. 
r Com. Rep. 82. 
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devised his land to Francis and his heirs, and for de- 
fault of heirs of Francis, to the heirs of the devisor, it 
was said by Holt C. J. that as the testator had devised 
that his own right heir should take after the death of 
Francis without heirs, although his own right heir 
took nothing by the devise, (for he took by descent), 
yet that circumstance shewed the testator’s intention 
to have been, that upon the death of Francis without 
issue, the eldest son should take, and that, therefore, 
the word heirs must be construed to mean issue , be- 
cause Francis could not die without an heir as long 
as the testator had an heir. 

But where the devise was to one and his heirs, and 
if he died without heirs, then to a charity ; this devise 
over was held to be void*. And again, where the tes- 
tator devised to his son and his heirs, and if he should 
die without heirs, remainder over to another who was 
half brother to the first devisee: upon a question 
made, whether the first limitation was in fee or in 
tail. Lord llardwicke said it was a plain case, and one 
of those points which the court would not suffer to be 
argued, as having been determined before (5) : for 

9 

• Attorney General v. Gill, 2 P. Wms. 369. 


(5) It would be in contradiction to the nature of a remainder, 
to be limited after a fee ; for Lord Coke defines a remainder 
to be 46 a remnant of an estate in lands or tenements, expectant 
upon a particular estate, created together with the same at one 
time and this is the nature of a remainder, whether vested 
or contingent ; it is that which remains of the fee after a particular 
estate has been carved out of it. At common law there were two 
sorts of particular estates — an estate for years, and an estate for 
life ; but by the statute de donis another sort of particular estate, 
the estate tail, was introduced, leaving a reversion, or remnant of 


Of the pro- 
perties of a 
remainder 
vested, 
and contin- 
gent. 
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this was a devise over to a stranger, as the law con- 
sidered him, and who would not in any event inherit 
as heir to his brother 4 . 

pifcation 1 * Cross remainders, or reciprocal expectancies, ini 
■aindtr* 6 " success * 0I b between several persons, to and amongst 
whom an inheritance in land is originally devised, are 
also interests which may arise in a will without ex- 

4 Tilbury v. Barbut, 3 Atk. 617. 


the fee in the donor, which is always to be distinguished from a 
possibility of reverter, and a right of entry for a condition broken* 

To satisfy the above definition of a remainder, it follows that 
one or other of these descriptions of a particular estate, must first 
be carved out of the fee. If land be conveyed or devised to A. for 
his life, and after A.’s decease to B. and his heirs, the estate vests 
in interest, though not in possession, nnd is a proper vested re- 
mainder in B. And this answers Lord Coke’s definition, for B.’s re- 
mainder passes from the grantor at the same time as A.’s life estate 
in possession. Again, if land be conveyed or devised to A. for life, 
and if B. die in the life-time of A., then after B.’s decease to C. 
and his heirs, C.’s estate is contingent. 

To be a proper remainder, it must exist in lands and tenements, 
and not chattel interests, which are not the proper subjects of re- 
mainders in law. And to be a good contingent remainder, it is a 
rule that some /vested estate of freehold must precede it ; which 
rule arises from the necessity there is for the freehold to pass out 
of the grantor at the time that the remainder is created. If I limit 
an estate to the use of A. until C. return from Rome, and after 
the return of C., to the use of B. and his heirs ; A., in this case, 
has a particular estate which is to last till C.’s return, which being 
an uncertain period, such particular estate in A. is a freehold, for 
it may last for his life, and the residue of the estate after C.’s re- 
turn, is a remnant of the fee expectant upon the particular estate ; 
but as C.’s return from Rome is an uncertain event, the limitation 
of such remnant over being dependent thereupon, is a contingent 
remainder. 
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press limitation, by force of the implied intention of 
the testator ; though it is a settled rule that they can 
only be created in a deed by express limitations*. The 
formal limitation, which it is safest to adopt both in 
wills and deeds, runs as follows : — To the use of all 
and every the sons or daughters, &c. (as the case may 

’Cole 0 . Livingston, 1 Ventr. 22 4. Doe 0 . Dowell, 5 T.R. 521. 


Mr. Fearne has distinguished contingent remainders into four 
sorts : — 

First, where the remainder depends entirely on a contingent de- 
termination of the preceding estate itself ; as if A. make a feoff- 
ment to the use of B. till C. return from Rome, and after such 
return of C., then to remaip over in fee, here the particular estate 
is limited to determine on the return of C., and only on that de- 
termination of it is the remainder to take effect ; but that is an 
event which po<* ibly may never happen, and therefore the re- 
mainder, which depends entirely upon the determination of the 
preceding estate, is dubious and contingent. 

Secondly, where some uncertain event, unconnected with, and 
collateral to, the determination of the preceding estate, is, by the 
nature of the limitation, to precede the remainder ; as if a lease 
be made to A. for life, remainder to B. for life, and if B. die be- 
fore A., remainder to C. for life. So if lands be given to A. in tail, 
and if B. come to Westminster-hall such a day, to B. in fee ; here 
B.’s coming to Westminster-hall has no connection with the deter- 
mination of A.’s estate ; but as it is an uncertain event, and the re- 
mainder to B. is not to take place unless it should happen, such re- 
mainder is therefore a contingent remainder. 

Thirdly, where a remainder is limited to take effect upon an 
event, which, though it certainly must happen some time or other, 
yet may not happen till after the determination of the particular 
estate ; (and it is necessary that some preceding freehold estate 
should subsist and endure till the contingency happens, though a 
remainder may be so limited as not to vest till the very instant 
at which the preceding estate determines :) as if a lease be made to 
J. S. for life, and after the death of J. D. the lands to remain to 
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be) and of the heirs of their respective bodies issuing, 
share and share alike, as tenants in common ; and in 
case there shall be a failure of issue of the body or 
bodies of any of such sons or daughters, then as to the 
part or parts, as well accruing and surviving, as ori- 
ginal, of such of them whose issue shall so fail, to the 

another in fee ; now it is certain that J. D. must die some time or 
other, but his death may not happen till after the determination of 
the particular estate by the death of J. S., and therefore such re- 
mainder is contingent. So in case of a lease for life to A., and af- 
ter the death of A. and M., the remainder to B. in fee, this is a con- 
tingent remainder; for the particular estate being only for the life of 
A., and the remainder not to commence till after the death of A. 
and M., if A. die before M., the particular estate will end before 
the remainder can commence, which is very possible, and therefore 
such remainder is contingent. 

Fourthly, where a remainder is limited to a person not ascer- 
tained, or not in being at the time when such limitation is made ; 
as if a lease be made to one for life, remainder to the right heirs of 
J. S. ; now there can be no such person as the right heir of J. S. 
until the death of J. S. (for nemo est h seres viventis) which may 
not happen till after the determination of the particular estate by 
the death of tenant for life, therefore such remainder is contingent. 
—So where a remainder is limited to the first son of B. who has 
no son then born ; B. may never have a son, or if he should, the 
particular estate may determine before the birth of such son ; there- 
fore this remainder is contingent. — So if an estate be limited to two 
for life, remainder to the survivor of them in fee, the remainder is 
contingent; for it is uncertain who will be ihe survivor. 

Cases With respect to the doctrine adverted to in the text, — that a fee 

the limita* cannot be mounted on a fee ; it may be useful in a short compass to 
aj^being 0 ^ shew wherein limitations over may be invalid on this ground of ob- 

mounted jection ; as, 
an a fee * 

1. When there is a limitation to A. and his heirs, (which is a 
pure fee-simple) remainder to another who cannot possibly be heir 
to A., and his heirs, the limitation over is void. 

2. When there is a limitation to A. and his heirs, as long as A. 
and his heirs shall be lords of the manor of D., or while B. or any 
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use of the survivors or survivor, and other or others 
of them, equally to be divided between them if more 
than one, share and share alike, as tenants in com- 
mon, and to the several and respective heirs of the 
body and bodies of such surviving and other son or 
sons, daughter and daughters ; and if all such sons 


issue of his body shall be in existence, and when A. or his heirs 
shall cease to be lords of the manor of D., or after the decease of B. 
and failure of his issue, then to C. and his heirs ; in either of these 
cases the remainder to C. is void. 

But where an estate is limited after a limitation of the fee, but Of the na- 
not so as to await its natural expiration by efflux of time, but so as to reg tric- 
happen within a certain period, and then to take place in exclusion 
of the first estate ; this ulterior disposition of property, though roid vises, 
at common law, is valid under the form and character of limita- 
tions to uses or executory devises, provided it be limited to take 
effect within a certain distance of time allowed and prescribed by 
the rules, in that respect, which have been settled by a series of cases 
and authorities. 

What these rules are has been so clearly and concisely shewn by 
the late Mr. Serjeant Williams in his note to the case of Purefoy 
v. Rogers, 2 Saund. 388. that it is conceived a full extract from it 
will be the best mode of completing the object of this note, i. e. of 
placing before the reader a very short, but faithful outline of this 
difficult doctrine. 

“ One of the properties of executory devises is, that they cannot 
be aliened or barred by any mode of conveyance, whether by re- 
covery, fine, or otherwise; therefore until the contingency happens 
upon which the limitation is to take place, executory devises create 
a kind of perpetuity ; for which reason the law has put them under 
some restraint, and circumscribed the bounds within which they are 
to be allowed. 

At first it was held that the contingency must happen within the 
compass of a life, or lives in being, or a reasonable number of years 
after ; at length it was extended a little further, namely, to a child , 
in ventre s^. mere at the time of his father's death, because, as that 
contingency must necessarily happen within the usual time of ges- 
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or daughters shall die without issue, or there shall be 
but one such son or daughter, then to the use of such 
one son, or daughter, and the heirs of his or her body.” 
This formal language, however, is not indispens- 
able in a deed, and so long as the limitations are de- 
scribed substantially, and in terms, it matters not. 


tat ion, that construction would introduce no inconvenience : and 
the rule has in many instances been extended to twenty-one years 
after the death of a person in being, as in that case likewise there 
is no danger of a perpetuity. Goodtitlc v. Wood, Willes Rep. 
213. Therefore it is now become an established rule, that an exe- 
cutory devise is good, if it must necessarily happen within a life or 
lives in being and twenty-one years, and the fraction of another 
year, allowing for the time of gestation. Long v. Blackall, 7 Term. 
Rep. 102. This rule was adopted ip analogy to legal formal limi- 
tations, namely, for a life or lives in being with a remainder in tail 
to unborn children, who cannot bar it till twenty-one, and the 
fraction of another year, since the statute of William, if tenant for 
life should leave his wife ensient. Porter v. Bradley, 3 Term llep. 
146.” The Serjeant then states an example of what he calls the pro- 
per executory devise, which is where an estate in fee is devised, fol- 
lowed by a limitation of the inheritance over to another upon the 
happening of a particular event, and thus proceeds : 

a 2. There is another species of executory devises, where a tes- 
tator gives a future estate to arise upon a contingency, or at a cer- 
tain time, and docs not part with the fee, but retains it ; and on his 
death the fee descends to his heir in the mean time. 1 Salk. 229, 
230. As where a man devised to his wife till his son attained the 
age of twenty-one, and then that his son should have the lands to 
him and his heirs; but if he died without issue before his said oge, 
then to his daughter and her heirs, this was adjudged to be a good 
executory devise to the daughter, if the contingency happened, and 
that in the mean time the fee descended to the son as heir ; but if 
he lived to twenty-one, though he died after without issue ; or if 
he left issue, though he died before twenty-one, the daughter could 
not have the lands, because her brother was to die before twenty- 
one, and without issue to iutitle her to take. 3 Leon. 64. 70. 


s 
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though the terms are informal, and to a certain degree . 
incorrect 

In a will, cross remainders may be implied, with* 
out any express limitations, where there is evidence **>* rule of 

presuuip- 

furnished by the tenor of the instrument, to shew that tion. 
tt Doe v. Wainewright, 5 T. 11. 427. 


Ilinde r. Lyon. 2 Roll. Rep. 197. 217. Boulton's case. Palm. 132. 

S. C. 1 Kq. Cas. Abr. 188. So where a testator devises lands to A. 
in fee to commence six months after his decease, it is a good exe* . 
cutory devise, and during those six months the estate descends and 
continues in the testator’s heir at law. 1 LutW. 798. Clarke 
Smith, S. C. cited 2 P. Will. 43. So where a man seised in fee de- 
vised to trustees for 500 years upon certain trusts, remainder to the 
first and other sons of his eldest sou T., who Was then a bachelor, 
successively in tail-male, remainder over ; the limitation to the un- 
born son of T., was held good by way of executory devise ; and it 
Was also held that the inheritance descended to T. till he had a son, 
or till his death without one. Gore v. Gore, 2 P. Will. 28. In 
this case it Is to be observed, that the contingency, upon which the 
executory devise is limited to the first son of T., must in all events 
happen on the death of T., for it must take place either on the 
birth of a son to T., or on his death without having had any son. 
A man having only one sister and heir, who had issue A., and 
afterwards married W., by whom she had issue B. and M., de- 
vised lands to his sister until B. should attain twenty-one, and af- 
ter B. should have attained tliqt age to B. and his heirs; and if B« 
should die before twenty-one, then to the heirs of the body of W. 
and their heirs, as they should attain their respective ages of twenty- 
one. The testator died ; B. died before twenty-one, living W., and 
afterwards W. died. It was adjudged that T. M. either as heir of 
B., or as heir of the body of W., being of age after the death of 
W., took the estate by way of executory devise. Taylor r. Biddall, 
2 Mod. 289. There M. who was the heir of the body of W. could 
not take till the death of W., because nemo est hares mentis ; and 
as that hefr of the bod y of W. who should attain twenty-one might 
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it was the testator's intention that the estate should go 
in that course of succession. But it has been said 
that the law never favours cross remainders even be- 
tween two persons only, and that between more than 
that number, they could not, under any circumstances, 
be implied w , on account of the confusion that would 

w 2 Roll. Rep. 282. Gilbert v. Whitty, Cro. Ja. 655. Daven- 
port v. Oldis, 1 Atk. 579, 580. per Lord Hardwickc. 


not have been born before his father’s death, and the estate could 
not vest in him till his age of twenty-one, it is evident the estate 
might possibly not have vested under that limitation till twenty-one 
years after a period of a life then in being. So where a testator de- 
vised lands unto his grandson W. S. and his heirs.; but in case 
W. S. should die before he should attain his age of twenty-one years, 
then to his grandson T. S., and if T. S. should die before he should 
attain his age of twenty-one years, then to such other son of the 
body of his daughter 3VI. S. by his sou in law T. S., as should hap- 
pen to attain his age of twenty-one years in fee, and for default of 
such issue remainder over. The testator died leaving two grand- 
sons, the said W. S. and T. S. who both died under age ; after- 
wards another son A. of the body of M. S. by T. S. was born; it 
was held by the judges of the court of K. B. upon a case sent to 
them, and afterwards decreed by Lord Talbot, that it was a good 
executory devise to this after-born son A., if he should attain his 
age of twenty-one years: and the judges decided it upon the au- 
thority of the last mentioned case of Taylor v. Bkldall ; the record 
of which was searched and found to agree in the material parts of it 
with the printed report. Stephens v . Stephens, Cas. Temp. Talb. 
238. In this case the limitation was confined to vest at the infant’s 
age of twenty-one, which must necessarily happen within twenty- 
one years after the death of its mother M. S. who was then in be- 
ing. So where a devise was to the child with which the testator’s 
wife was then ensient, in case It should be a son, during his life, 
and after his decease then to such issue male, or the descendants of 
such issue male, of such child, as, at the time of his death, should 
he his heir at law ; a ad in case, at the time of the death of such 
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be likely to arise from the division of the estate among 
so many, and (he uncertainty as to what interest 
would vest in the survivors*. But this exclusive doc* 
trine has received considerable qualification, and the 
following distinction has since prevailed, viz. : “ That 
the presumption is in favour of cross remainders be- 

* Holmes v. Meynel, Sir Tlios. Jones, 173. 


child, there should be no such issue male, nor auy descendants of 
such issue male then living, or in case such child should not be * 
son, then to P. L. ; it was held that it was a good executory devise 
over to P. L. within the limits allowed by law' with respect to exe- 
cutory devises ; for the devise over to P. L. must take effect, if at 
all, after a life* which must be in being within nine months after the 
&visor’s death. Long v. Blai kail, 7 Term Rep. 100. ^This case, it 
is to be observed^ begun with a devise to a posthumous child for life, 
with a limitation over, upon a failure of issue of his body at his 
death ; which of course would include an heir male then in ventre 
sa mere ; for as the devise begun with the allowance for the birth of 
a posthumous child, and also might conclude with it, the time might 
be claimed twice over; and so the time allowed for the birth of a 
posthumous child after lives in being and twenty-one years might 
be enlarged to two periods of gestation. And therefore in a late 
case, it was objected in argument, either that the effect of beginning 
an executory devise with the life of a person in the womb had es- 
caped the attention of the Court of King’s Bench; or if that court 
did take it into their consideration, and meant to say that the exe- 
cutory devise was nevertheless a valid one, then it was insisted, that 
the opinion of the judges in that case was questionable, as having 
.exceeded former determinations, because it added a further period 
to the boundary of executory devises, and the decision had tjie ef- 
fect of taking the life of a person en ventre sa mere for a life in be* 
ing; but that objection was over-ruled, and the case of Long v. 
Blackall was allowed and approved of as a case of undoubted Jaw, 
4 Vez. Jun. 354. 373. 333. 341. 

“ It has been held, in support of a testator’s intent, 4hat a limita* 
tion in a will which., in one event, would have operated as p. contin- 

2*2 


m 
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tween two and no more; but where the question 
arises, whether cross remainders, are to be implied 
between more than two, they are rather to be pre- 
sumed against, although such presumption against 
them may be answered by circumstances plainly 
indicating a general intention which cannot be sa- 


gent remainder, but which event did not happen, should operate as 
an executory devise, provided it falls within the established rule of 
law respecting executory devises. As where a devise was to S. son 
of J. for life, remainder to his first and other sons in tail-male, re- 
mainder to any other son or sons of the said J. who had no other 
son then born, remainder over. S. died in the life-time of the tes- 
tator without issue, and afterwards the testator died ; it was held by 
Lord Talbot that on the event which happened, namely, S.’s death 
in the testator’s life-time, it would best effectuate the testator’s in- 
tent to construe the limitation over to the first and other sons of 
J., to be an executory devise, though if S. had survived the testa- 
tor, they would have operated as contingent remainders. Cas. 
Temp. Talb. 44. Hopkins v. Hopkins. See Brownsword v . Ed- 
wards. 2 Vez. 249. S. P. 

M With regard to executory devises it is a rule, that wherever one 
limitation of a devise is taken to be executory, all subsequent li- 
mitations must likewise be so taken. However it seems to be es- 
tablished, that whenever the first limitation vests in possession , those 
that follow vest in interest at the same time, and cease to be execu- 
tory, and become mere vested remainders and subject to all the in- 
cidents of remainders, as appears by the before-mentioned cases of 
Stephens v . Stephens, and Hopkins v. Hopkins, and also Doe v. 
Fonnerau, Dougl. 487. 

u 3. A third sort of executory devises or rather bequests is, where 
a term Jbr i/ears or other personal estate is bequeathed to one for 
tife, remainder over to another ; the remainder shall take effect as an 
executory bequest. At common law, if a man bad granted by deed 
* term of years to A. for life, remainder over to B., A. had the 
whole term in him ; and therefore no remainder could be limited 
after it. But when long and beneficial terms came in use, the con- 
venience of families required that they might be settled upon a 
child, after the death of the parent. Such Hesitations were soon 
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tisfied but by the construction of cross remainders/* 
And this seems to be nothing more than a return 
to good sense and ancient law ; for in Clache’s case 7 , 
13 Eliz. where a man having issue Jive sons, de- 
vised lands to his four younger sons and the heirs 
male of their bodies ; and if they all died without is- 
sue of their bodies, or any of their bodies, that the 

* Dyer 303. b. 


allowed to be created by will; and the old objections ivere re- 
moved by changing the name from remainders to executory be- 
quests. 

“It is an established principle that the limitation over of a term 
after a general failure of issue is void, as being too remote. Saltern 
v. Saltern, 2 Atk. 312. 376. If however the testator makes use of 
words in his will which indicate an intention to confine the gene- 
rality of the expression of dying without issue , to dying without 
issue living at the time of the person's decease , they will be so con- 
strued to effectuate the intent. As where a term was bequeathed 
to II. for life, and no longer, and after his decease to such of the 
issue of the said H. as H. should by will appoint , and in case H. 
should die without issue then over to A. ; H. died without issue 
living at his death ; those words upon the whole of the will were 
construed to mean issue living at his death ; because it was to be 
intended such issue as A. should or might appoint the term to, 
namely, issue then living. Target v. Gaunt, 1 P. Wms. 432. So 
where a testator gave the residue of his real and personal estate to 
his nephews W. and G., and if either of them should depart this 
life, and leave no issue of their respective bodies, then he gave the 
said premises to D., Lord Chancellor Parker observed that the devise 
carried a freehold as well as a leasehold ; nevertheless, he thought 
it might be reasonable enough to take the same word in two differ- 
ent senses as to the two different estates ; and that as to the free- 
hold, the construction should be, if W. or G. died without issue ge- 
nerally, and as to the leasehold, the same words might be construed 
to mean a dying without leaving issue at their death . Forth v. 
Chapman, 1 P. Wms. 667 . Thus also, where a term was bequeathed 
to T. son of D. and S. and the heirs lawful of him for ever \ but in 
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lands should remain to his right heirs, it was held that 
no part should revert as long as any of his sons had 
issue male. 

The more modern eases have confirmed the doctrine 
of the case in Dyer, and whether cross remainders 


case he should happen to die and leave no lawful heir , then and in that 
Case the testator gave the premises after the death of the said T. to the 
tiext eldest son or heir of the said D. and S. T. died without issue. 
.The court were clearly of opinion on the authority of the last cited 
case of Forth v. Chapman, which had been uniformly followed by 
a series of cases down to that time, that the limitation over was 
good ; for it was equivalent to leaving no issue at the time of his 
deaths 2 Term Rep. 720. Goodtitle v. Pegdcn. Sec also 1 P. 
Wms. 198. Nichols v. Hooper. Ibid. 563. Pinbury v . Elkin. Ibid. 
534. Hughes v. Sayer. Ibid. 748. Pleydell v. Pleydell, 2 P. Wms. 
421. Maddox ®. Staines, 3 P. Wms. 258. Atkinson v. Hutchinson, 

Cowp- 410) 411. Denn v. Geering per Lord Mansfield. But 

though iu these last cited cases it was held, that the words, 6 if the 
* legatee shall die without issue,’ then over, in bequests of per- 
sonal property, ex vi termini, and of themselves, signified a dying 
without issue living at the death of the first taker; yet the more mo- 
dern cases agree that they are not to be so understood, but on the 
contrary they shall be intended to mean an indefinite failure of is - 
sue, unless the contrary appear from other circumstances in the 
will." 2 Atk. 313, 314. Beauclerk v. Dormer, Ibid. 376. Saltern v. 
Saltern, 2 Vez. 181. Earl of Stafford v. Buckley, 1 Bro. C. C. 190. 
Begge v . Bensley. 5 Vez. Jun. 440. Rawlins v. Goldfrap.” 

[The distinction taken in Forth u* Chapman between real and 
personal estate, was doubted, if nt>t denied, by Lord Kenyon, in 
Porter ©. Bradley, 3 T.' II. 146. who considered the words, leaving 
issue, as having a confined relation to the time of the death of the 
parent, in the cases both of real and personal estate : but the great 
authority of Lord Eldon in Croke v. De Vandes, is decidedly in 
favour of the distinction taken in Forth r. Chapman.] 

“It seems now to be established, notwithstanding some old opi- 
nions to the contrary, that contingent and executory estates and 
possibilities, accompanied with an interest, are descendible to the 
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are to be inferred where the question regards more 
than two persons, seems now to depend upon the 
same general principle of effectuating the testator’s 
intention, as in all other questions of construction 
upon wills. 


heir, or transmissible to the representative of a person dying, or 
may be granted, assigned or devised by him, before the contingency, 
upon which they depend, takes effect. Willes’s Rcp.2tl . Goodtitle 
v . Wood, 2 Burr. 1131. Selwin v. Selwin, 8. C. 1 Black. Rep. 
251. 2 Wils. 29. Goodright v. Searle, 1 Black. Rep. 605. Roe u. 
Griffiths. Moor v. Hawkins before Lord Northington, cited in 
1 H. Black. 30. Roe v. Jones, and 3 Term llcp. 88. Where Uoo 
©. Jones was affirmed in K. 13. on error. Cas. Temp. Talb. 117. 
King i?. Withers. 

“It is enacted by statute 39 and 40 Geo. 3. c. 98. that no person 
shall by any deed, surrender, will, codicil, or otherwise, settle or 
dispose of any real or personal property, so that the rents, profits, 
or produce thereof shall be wholly or partially accumulated for any 
longer term than the life of such grantor'or settler, or the term of 
twenty-one years from the death of such grantor, settler, devisor, 
or testator, or during the minority of any person who shall be liv- 
ing, or in ventre sa mere, at the time of the death of such grantor, 
devisor, or testator, or during the minority only of any person who, 
under the trusts of the deed, surrender, will, or other assurance di- 
recting such accumulation, would for the time being, if of full age, 
be intitlcd unto the rents, issues and profits, or the interest, divi- 
dends, or annual produce so directed to be accumulated; and in 
every case where any accumulation shall be directed otherwise than 
as aforesaid, such direction shall be null and void, and the rents, 
issues, profits and produce of such property so directed to be accu- 
mulated, shall, so long as the same shall be directed to be accumu- 
lated contrary to the provisions of that act, go to and be received 
by such person as would have been entitled thereto, if such accu- 
mulation had not been directed. Provided that the act shall not 
extend to any provision for the payment of debts, or for raising por- 
tions for children, or to any direction touching the produce of 
timber.” 

To this useful extract may be properly subjoined the rule which 
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A person devised land to his four sisters and a niece 
for their lives, share and share alike, as tenants in 
common and not as joint-tenants, remainder to tiieis 1 
sons successively in tail male, remainder to their daugh- 
ters in tail, the reversion to his own right heirs*. 

Lord Mansfield said, that wherever cross remain- 
ders were to be raised by implications between two, 
and no more, the presumption was in favour of cross 
remainders ; where they were to be raised between 
more than two, there the presumption was against 
cross remainders ; but that this presumption might be 
answered by circumstances of plain and manifest in- 
tention either way. This was a qualification of the rule 
laid down in former cases ; for they seemed to say that 
there should not be cross remainders between more 
than two ; but the true rule was to take it with the 
qualification above stated. Here the presumption was 
against cross remainders, and judgment was given 
that there were no cross remainders. 

A devise was in these words-: — “ To the use of all 

i 

and every the daughter and daughters of the body of 
P. H., and to the heirs of her and their body and 


* Perry v. White, Cowp. 777. 


was laid down by Lord Hale in the above-mentioned case of Pure- 
foy v. Rogers, namely, “ that where a contingency is limited to 
depend upon an estate of freehold which is capable of supporting a 
remainder, it shall never be construed to. be an executory device, 
but a contingent remainder only.” A rule which Lord Kenyon 
in delivering the opinion of the court in Doe v, Morgan, 3 T. R. 
363, stated to have uniformly prevailed without any exception to 
the contrary. 
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bodies lawfully issuing ; such daughters, if more than 
one, to take as tenants in common, and not as joint- 
tenants ; and for default of such issue, to the right 
heirs of the devisor for ever.” There were two 
daughters, and one of them having died an infant, 
file question was whether her sister became entitled 
to her moiety. A case being sent out of the court 
of Chancery for the opinion of the Judges of the 
King’s Bench, the certificate was : — “ There are no 
words in the instrument which intimate any intention 
to limit over the respective shares of the two daugh- 
ters dying without heirs of their bodies respectively : 
on the contrary, the limitation over is of the whole 
estate, limited to all the daughters, and is to take 
place on the express contingency of failure of all and 
every the daughter and daughters, and the heirs of 
their body and bodies; and the limitation over on 
default of such issue is to the heir at law. Conse- 
quently we are of opinion, that as nothing is given 
to the heir at law, whilst any of the daughters or 
their issues continue, they must amongst themselves 
take cross remainders*.” 

George Phipard devised all his lands, situate, &c. 
to his brothers William and John, and his sister Eli- 
zabeth, and the heirs of their bodies, as tenants in 
common, and not as joint-tenants ; and for want of 
such issue, to his own right heirs for ever ; and gave 
all the residue of his goods and chattels, as well real 
as personal, to his said brothers and sister, to be 
equally divided betweeen them. Upon a case out 
of Chancery, Lord Mansfield saW, that the reason 
given in the old cases against raising cross remain- 

* Wright®. Holford, Cowp. 31. reported by the name of Wright 
®. Eiigleficld; Ambl. 468. 
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den, to prevent the splitting of freeholds, had not 
very great weight at the time it was given, and cer- 
tainly had none now. To be sure where they were 
to be raised between two, and no more, the favour- 
able presumption was in support of cross remainders ; 
where between more than two, the presumption was 
against them ; but the intention of the testator might 
defeat the presumption in either case. 

In general, he believed, in devises of this kind, the 
intention of the testator was in favour of cross re- 
mainders. But there must be some circumstances 
manifesting such intention. In the present case, the 
testator had two brothers and a sister ; if he meant 
his estate should have gone to his heir at law, there 
was no occasion to make a will; therefore, it was 
clear he did not mean his brother John should take 
as heir, or that William should do so. But he meant 
that his sister should be equally an object of his 
bounty. It was clear that he meant no division should 
take place to create an inequality between them till a 
failure of the heirs of all their bodies. He therefore 
began with the disposition thus : “As to all my tem- 
poral estate, I give all my lands to my two brothers 
and my sister, and to the heirs of their bodies law- 
fully begotten.” 

These were the words of an ignorant man, and 
the will was inaccurately drawn ; for there could not 
be a limitation to two brothers and a sister, and to 
the heirs of their three bodies. The court, therefore, 
must mould them as near to the intent of the testator 
as they could. The lands, he said, were equally to 
be enjoyed by his brothers and sister, and the heirs 
of their bodies. It was impossible to have expressed 
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his intention, that his sister should take equally with 
his brothers, more plainly. He meant his estate 
should continue fettered with an intail, during the 
existence of the persons then in being, and their 
issue ; and that his heir at law should* take nothing 
till after that intail was determined : whereas, if the 
construction were to be, that the heir at law should 
take upon the failure of issue of any one, the elder 
or the younger brother, as the case might happen, 
would then take a fee in the ■ share of the deceased 
brother or sister, and so create an inequality, which 
the testator never intended to make : for it was limited 
to them, and the heirs of their bodies, and for want 
of such issue : want of issue there plainly meant 
issue of all of them. How could it then be execut- 
ed, but by raising cross remainders ? It seemed to 
be as strong a case as that of Wright v. Holford. 
The other judges concurred, and the court certified 
that these were cross remainders b . 

T. B. being seised in fee, devised all his manors, 
&c. to all and every the daughter and daughters of 
the body of his daughter Martha, and the heirs 
male of the body of such daughter or daughters, 
equally between them, if more than one, as tenants 
in common, and not as joint tenants ; and for 
default of such issue, he gave and devised all his 
said premises unto his right heirs for ever. Upon 
a case sent out of Chancery for the opinion of the 
judges of the King’s Bench, Lord Kenyon said, that 
as betweeji two only, it should be presumed that 
cross remainders were intended to be raised ; but if 
there were more than two, it was necessary to resort 


* Phipard v . Mansfield, Cowp. 797. 
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to other words in the will to discover an intention to 
raise cross-remainders : but, here, there was no doubt, 
from the words of the limitation over, but that the 
devisor intended to raise cross remainders between 
the grand-daughters. The testator clearly intended 
that the whole should go together ; .whereas, if no 
cross remainders were raised between the grand- 
daughters, it would go to the right heirs by separate 
portions on the death of each grand-daughter*. 

Mr. Justice Buller said this was a stronger case for 
raising cross remainders than that of Phipard v. 
Mansfield ; for here, besides the words, ' for default 
of such issue,’ namely, issue of all of them, the de- 
vise over is of all the devisor's estates. Now, they 
could not all go together, but by making cross re- 
mainders between the grand-daughters. 

The court certified, that the daughters of Martha 
took estates in tail male, with cross remainders. 

A person devised an estate to all and every the 
younger children of Mary Foxon, begotten or to be 
begotten, if more than one, equally to be divided 
among them, and to the heirs of their respective bo- 
dy and bodies, to hold as tenants in common, and not 
ns joint tenants. And if the said Mary Foxon should 
have only one child, then to such only child, and to 
the heirs of his or her body lawfully issuing ; and for 
want of such issue, he gave and devised the said pre- 
mises to C. N. The question was, whether cross 
remainders were raised between the younger children 
of Mary Foxon*. 

* Atherton v. Pye, 4 Term. Rep. 710. 

4 Watson v. Foxon, 2 East. R. 36. 
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Lord Kenyon said, that where cross remainders 
Were to be raised by implication between two, and no 
more, the presumption was ia favour of cross remain- 
ders : where they were to be raised between more 
than two, the presumption was against them ; but 
that presumption might be answered by circum- 
stances of plain and manifest intention either way. 
Whatever was declaratory of the intention of the 
party, he took to be expressed. No technical words 
were necessary to convey an intention ; but, if taking 
the whole instrument together, there was no doubt 
of the party’s meaning, the court arrived at the con- 
clusion. Now, here the testator set out with devis- 
ing all his farm, &c. to his daughter and grand- 
daughter for their lives, remainder, after the death of 
the survivor, to all and every the younger children of 
Mary Foxon, if more than one, equally to be divided 
amongst them, and the heirs of their respective body 
and bodies as tenants in common : and, if only one 
child, then to such only child, and the heirs of his or 
her body, &c . ; and for want of such issue he gave 
and devised the said premises to his son-in-law, C. N. 

(what he meant by the said premises was evident, and 
could not have been rendered clearer by saying, all 
the said premises, though it might have served to 
multiply words.) Then, after several limitations, 
and for want of such issue, he proceeds to divide the 
estate into thirds, to go to different persons : till then 
the entirety of the estate was to be preserved, and 
all was to go over at the same time. But great stress 
was laid here upon the word respective , as disjoining 
the title ; and the authority of Lord Hardwicke was 
referred to in the cases mentioned. No person re- 
garded whatever fell from that great Judge, with more 
reverence than he did ; but it was unworthy of his 
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great learning and ability, to lay such stress as he was 
stated to have done, on the word ‘respective.’ Cre- 
ating a tenancy in common, divide^ the title as much, 
whether the word ‘respective’ was used or not. And, 
as to what might have been said by other Judges, with 
reference to the opinion delivered in Comber v. Hill ®, 
and Davenport v. Oldis, in subsequent cases where the 
word ‘respective’ did not occur; feeling themselves 
right on the principle on which they proceeded, it 
was not to be wondered at, that they were desirous of 
relieving their own minds from the weight of Lord 
Hardwicke’s opinion : but it was too much to infer 
from thence that those Judges, therefore, approved 
of his opinion, or that their judgments were govern- 
ed solely by that consideration. In the case of Ather- 
ton v. Pye, the devise over, in default of such issue, 
was of all the testator’s said lands : and stress was 
laid by some of the Judges on the word all , in sup- 
port of raising cross remainders between the issue, 
he would not say by implication, but by what the 
Judges collected to be the intention of the testator. 
But the word ‘ all ’ was not decisive of that case, 
and, in truth, made no difference in the sense ; for 
a devise over of the said premises, or the premises, 
or all the said. premises, meant exactly the same 
thing. Admitting, therefore, the general rule, that 
the presumption was not in favour of raising cross 
remainders by implication between more than two,, 
still that was upon the supposition, that nothing 
appears to the contrary, from the apparent inten- 
tion of the testator. He had no doubt here, but 
that the testator intended to give cross remainders 
among the issue of M. F. The devise over of the pre- 
mises meant all the premises. He intended that all 

' ■ 2 Strange, 069. 



the estate should go over at the same time. ‘He 
thought Lord Mansfield’s quarrel with Davenport#: 

Oldis well founded ; and he agreed with the eases of' 
Wright v. Holford, and Phipard v: Mansfield ; and 
he could not distinguish this case from those. He 
was clearly of opinion, that the intention of the tes- 
tator was the polar star, by which the court should 
be guided in the construction of wills, where no law 
was infringed, &c. Here the intention was clear to 
give cross remainders. The other Judges concur- 
red ; and judgment was given accordingly. 

Thus it appears, therefore, that by a series of 
weighty decisions, the severe doctrine of opposing the jj^*^** 
implication of cross remainders between more than tion of 

1 . cross re- 

two, has entirely given way to the principle of con- mamdm 
suiting the testator’s intention, without regard to tech- wore than 

n ° two, has 

nical phraseology. If the object of the testator by the given way 
. . J to the prill- 

limitation over, after the devise to the persons before- cipie of 
named to take as tenants in common in tail, appears the testa- 
to be to limit the estate entire and unbroken to those tion . mUU ' 
in remainder, and not till after the failure of all the 
issues of the persons so previously entitled as tenants 
in common, to effectuate that intent cross remain- 
ders will be implied among such tenants in commpn. 

And very slight verbal particularities have been con- 
sidered as marks of such intention. Thus in Hoe v. 

Clayton r , it seemed to weigh much with the court 
that the limitation over was a devise of all the estate. 

And in the subsequent case of Doe d. Gorges v. 

Webb*, where the testatrix devised the premises to 
her daughters as tenants in common, and the heirs of 
their bodies, and in default of such issue, gave the 
same to her own. right heirs for ever; the word 
f 6 East, 628. * 1 Taunt. 234. 
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* same’ was considered as shewing that the testator 

meant to give all together to the devisee over, 

\ * 

In a very late case in Chancery h , however. Lord 
Eldon did not seem to think the reasoning from 
these expressions, f all,’ or f all the premises,’ or ‘the 
same,’ very satisfactory. But liis' Lordship fully 
adopted the opinions of the Judges in the later cases, 
as to the improper stress laid by Lord Hardwicke, in 
Davenport v. Oldis 1 , on the purport of the words seve- 
ral and respective in the devise to the persons and 
their issues in tail ; since the words “ to take as te- 
nants in common,” do equally without these words 
import estates in severalty ; and the estates of tenants 
in common do, as such, without more words, descend 
to their issues respectively. 

Upon the whole it may be doubted whether, con- 
sistently with the spirit of the modern cases upon 
this subject, which evidently shew a strong disposi- 
tion to take cases out of the inllucnceof the supposed 
rule of presumption against the implication of cross 
remainders between more than two, such distinction 
between the cases grounded on the difference of num- 
ber has in reality any longer a practical existence ; 
for it will be difficult to understand the proposition 
that the courts lean one way, and the presumption of 
law another. And it must be difficult, if not impos- 
sible, to apply this supposed difference of presump- 
tion to those numerous cases where the devise is not 
to individuals named and ascertained, but to* the fu- 

* Green v. Stephens, 17 Vez. Jun. 64. 

1 1 Atk. 579. 580. See aho Comber v. Jiill, 2 Strange, 969. 
and Williams v. Browne, 996. 
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tare children of persons having none at the time of 
the devise ; for if these presumptions are to be con- 
sidered as founded upon the intention of the testator, 
such intention in the case last supposed must be in- 
ferred as provisionally and in prospect contemplating 
the possible alternative of the objects of the devise 
being two and no more, or above that number, and 
calling for a different construction as the event may 
«hape the case. 


Section VI. 


By what words an Estate for life only will pass. 

IT seems to be a safe and fundamental principle in 
the construction of wills, that it shall be made accord- 
ing to the rules of the common law in respect to estates 
limited or conveyed by deeds, unless there is some- 
thing clearly to be collected from the will itself dis- 
closing a different intention in the testator (1). And 
it will be useful as a check upon the zeal sometimes 
discovered for executing the supposed intention of a 
testator, to remember Lord Chancellor Harcourt’s 


(1) Carth. 5. per Bridgman, C. J. wlio cites Wild’s case, 0 Rep. 


10. in support of the position. 


%0 
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observation in Bale v. Coleman % that “ the intent 
which ought to govern must be a certain and mani* 
fest intent, and not an arbitrary one ; it must be ac- 
cording as it appears upon the will, and according to 
the known rules of law ; — it is not to be left to a la- 
titude, and as it may be guessed at." (2) 

* See Via. Abr. tit. Dev. (D. b.) 7 MSS. Rep. 


General (2) The following general rules respecting the construction of 
the con- wills seem to be pretty steady in their application. — The construe- 
wUlf Cti0I10f ti° n °f must k et h e samC in c o ur ts of law and equity, 1 Bl. 

Rep. 377. Words tending to disinherit the heir at law, will not 
have that effect, unless the estate is completely devised to another. 
Dougl. 763. The common expression in the books that an heir 
shall not be disinherited, except by express words, or necessary 
implication, is incorrect : the proper terms of the rule are, that the 
intent of the testator ought to appear plainly in the will itself, other- 
wise the heir shall not be disinherited. Moon d. Fag v. Ileaseman, 
Willes, 141. And whore there is no ambiguity it has long ago 
been said by great authority, that a devisee is as much favoured as 
an heir at law. 6 Mod. 133. 2 Vern. 340. per Holt C. J. in Falk- 
land v. Bertie. The order of words is not to be regarded, but a 
transposition may be made to render a limitation or disposition sen- 
sible, Hob. 75. Spark v. Purnell, 2 Vez. 32. East v. Cook, id. 
74. Duke of Marlborough v. Lord Godolphin, id. 248. and see 
Brice v . Smith, Willes, 1. In respect to which a court of equity 
has no more power than a court of law. And this can only be done 
to come at the meaning of the testator, and not to alter or affect the 
operation of the devise : it ought never to be done where the 
words are plain and sensible, much less to let in different devisees 
or legatees in a will : for to do that would be to make a new will, 
ibid, et vid. 2 Leon. 165. Blackler o. Webb, 2 P; Wms. 384* 
Repugnant words may be rejected, Boon v. Cornyforth, 2 Vez. 
278. Cole v. Rawlinson, 2 Lord Raym. 831. The devise of a 
trust is to be construed in the same manner as that of a legal es- 
tate, and not to be varied by subsequent accidents* Atkinson v. 


9 
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If there are no expressions in a will giving Whew 
in direct terms an estate of inheritance, nor any no word# 
plain grounds for inferring an intention to give fnherftancc 
such estate, nothing passes away from the heir at p ounds for 
law beyond an estate for life. Therefore, as before an^ten? 
has been observed, a devise of land to a person ge- u^thVde- 


Hutchinson, 3 P. Wms. 259. The intent of thetestator is to be the 
rule of construction if the words will bear it out; but if the force of 
the words be such that the intent cannot be complied with, the rule of 
law must take place, Brownsword v. Edwards, 2 Vez. 248. Loose; 
general, and doubtful words may be rejected as surplusage, where 
they oppose a plain precedent devise, or the broadand manifest intent 
of thetestator. Hob. 65. 6 Mod. 112. Wills should be so construed, 
as to preserve estates in the intended channel of descent, Cro. Car. 
185. 1 Leon. 285. 2 Vez. 615. 2Str. 798. Effect ought to be given, 
if possible, to the whole will, and a codicil is to be considered as part 
of it, Gray v. Minethorpe, 3 Vez. Jun. 105. ; and a construction 
may be made to support the intention upon the whole will even 
against strict grammatical rules, 11 Vez. Jun. 148. But an express 
disposition cannot be controuled by inference, Collettu. Lawrence, 

1 Vez. Jun. 269. Words of desire arc of imperative obligation, 
if the object be certain, Eccles r. England, Prec. in Ch. 200. 
ll&rland v. Trigg, 1 Bro. C. C. 142. Pierson v. Garnett, 2 Bro. 
C. C. 38. ; unless there is plainly a discretion intended to be given, 
Cunliffe v. Cunliffe, Ambl. 686. Morris v, the Bishop of Durham, 
10 Vez. Jun, 522. If a testator uses technical phrases he must Bar 
supposed to understand them, unless by other parts of the will he 
manifests the contrary, Phillips v. Garth, 3 Bro. C. C. 60. Green 
o. Howard, l Bro. C. G. 31. 3 Bro. C. G. 234. And, prim£ facie, 
words must be understood in their legal sense, unless a contrary 
intent plainly appear, Holloway v. Holloway, 5 Vez, Jun. 401. 
It is an universal rule, that words having an obvious construction, 
are not to be rejected upon a suspicion that the testator did not 
know wkat he mfeant by them, Milner v. Slater, 8 Vez. Jun. 295. 'If 
a testator expresses himself incorrectly the court will supply proper 
words, if the meaning distinctly appear, Dodson v . Hay, 3 Bra. C. C. 

2 o 2 
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miy ana! ner&Uy b disposes of nothing but an estate for the life 
tatefor of the devisee, and the addition of the word e assigns’ 
will not enlarge it. Accordingly, if a man devise in 
the following manner*, “ I devise Black Acre to 

* Fairfax v. Heron, Prec. in Ch. 68. 


* Vin. Abr. tit. Dev. (Q. a). But if a man devise Black 
Acre to one in tail, and also White Acre, the devisee will have an 
estate tail in White Acre also, for this is all one sentence , ibid* 
And so it has been held that if in the first clause no devisee is named, 
as where a testator says, “Item, I give the manor of D., Item, I 
give the manor of S. to J. K. and his heirs,” this shall be referred 
to both the manors, and J. K. will have the fee in both. Ibid. 


404, Doe d. Leach v. Mecklem, 6 East, 486. But mistakes in a 
will are never to be intended if a reasonable construction can be 
found out, Purse u. Snaplin, 1 Atk. 415. General words will be 
controuled to render the whole will consistent, Whitmore ». Trelaw- 
ney, 6 Vez. Jun. 129. Where there is no connection by gramma- 
tical construction, or by direct words of reference, or by the de- 
claration of some common purpose, between distinct devises in a 
will, the special terms of one devise cannot be drawn in aid of the 
construction of another, though in its general terms and import it 
may be similar, and apply to persons standing in the same degree 
of relationship to the testator, Wright ex dem. Compton v . Comp- 
ton, 9 East, 267. In trying the meaning of phrases used in a will 
all circumstances may be looked at, in which the court might have 
been called upon to determine the meaning of the same phrases ap- 
plied to a different state of facts, Earl of Radnor v. Shafto, 11 
Vez. Jun. 457. 

Every word ought to have an effect if possible, and not incon- 
sistent with the general inteution, which if manifest is to controul, 
Blandford v. Blandford, Roll. R. 319. Constantine v. Constantine, 
6 Vez. Jun. 100. The general words of a will may be restrained 
jn cases where it appears that the devisor did not intend to use them 
lg their general sense, Strong v* Tea te, 2 Burr. 912. and Doe on 
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my daughter P. and the heirs of her body begotten ;■ 
Item, I devise to my said daughter White Acre;” the 
daughter shall have but an estate for life in White* 
Acre ; for the word f item’ has not the force of the 
words f in the same manner/ or ' in forma predict!!/ 


dem. Re&de v. Reade, 8 T. R. II 8. ; but the safest course is to 
abide by the words ; unless upon the whole will there is some** 
thing amounting almost to demonstration, that the plain meaning 
of the words is not the meaning of the testator, 9 Vez. Jun. 205. 
In every will there is a tacit condition both iu law and equity, 
that whoever would derive a benefit under it must acquiesce in 
the whole of it, however disjointed the parts, Molyneux v. Scott,' 
1 Bl. Rep. 377. 

Croke, Justice, laid down three rules which, he said, if ob- 
served, would open all the doors in every will : 1st. No will ought 
to be construed per parcella but by the entirety ; 2d. No contra- 
riety or contradiction to be admitted ; 3d. No nugation, nor any 
thing nugatory ought to be in a will ; 2 Bulst. 178. 

The same word in different parts of the same will should be con- 
strued in the same sense, Whitmore zr. Lord Craven, 2 Ch. Ca. 169. 
unless the general intention calls strongly for a difference of con- 
struction ; and sometimes they may have a different force as applied 
to different subjects , Forth v. Chapman, 2 Vez. 616. It isan ordi- 
nary rule that where a former clause in a will is express , positive , 
and particular , a subsequent clause shall not enlarge it, Roberts v. 
Kiffin, Barn. C. R. 261. Constructions of wills shall be made 
according to estates at common law by deed, unless something in 
the intent of the will appear to the contrary, Carth. 5. per Bridg- 
man, C. J. cites 6 Rep. 16. Wild’s case. Wilis in general are 
construed from the making , unless circumstances, or the tenor of 
them, shew that the construction should be from the death , but the 
intermediate time is not to be regarded, 1 Vez. 295. 

The intention of a testator must be construed in consistency 
with the rules of law, so as not to be considered as intending to 
limit a fee upon a fee ; or to create a perpetuity ; to make a chat- 
tel descendible to heirs; to put the freehold in abeyance; or to 
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which would be tantamount to repeating the words of 
limitation. 

. And if a man, seised in fee of a house and land, 


prevent a tenant in tail from Buffering a recovery) Hodgson v. Am* 
brose, Doug. 341. 

If wofds admit of a two-fold construction) the rule is to adopt 
such as tend to make good the instrument) even ip the case of a 
deed) much more of a will. The intention of a testator is not to 
fail because it. cannot take effect to the full extent, but it is to 
work as far as it can, Atkinson v. Hutchinson, 3 P. Wins. 269. 

A will is not to be controuled on account of an unmeritorious ob- 
ject ; nor does the amount of property, nor the want of prudence 
in the disposition, afford a fair ground for contrnuling a will, Thel- 
luson v. Woodford, 4 Vez. Jun. 312, 313. 329. 340. 

Where the whole property is given with a particular interest out 
of it, it operates by way of exception out of the absolute pro- 
perty ; and where an absolute property is given, and a particular 
interest in the mean time, as until the devisee shall come of age, 
and when he shall be of age then to him and his heirs, the rule is 
that it shall not operate as a condition precedent, but as the des- 
cription of the time wlien the remainder-man is to take in posses- 
sion, Goodtitleo. Whitby, 1 Burr. 228. Boraston’s case, 3 Rep. 16. 
Doeo. Lea, 5 T. R. 41. Hanson p. Graham, 6 Vez. Jun. 239. 
Lane v. Goudge, 9 Vez. Jun. 229. 

‘ And’ must be read as ( or,’ where it is necessary, to put area* 
tenable construction on the will, 2 Atk. 643. Read v. Snell, 1 P, 
Wms. 434. and uote 2. 3 Atk. 86. 193. 408. or where it is neces- 
sary to give effect to all the words, 7 Vez. Jun. 459. 3 Vez. Jun. 
450. 6 Vez. Jun. 311. So 4 or ’ is sometimes to be read as a copu- 
lative, Gro. El. 525. Pollexfen, 645. 2 Str. 1175. 3 Atk. 390. 
1 Wils. 140. 0 East, 366. 6 Vez. Jun. 341. and a disjunctive at 
the end of a period shall not disjoin the preceding sentences, if 
the intent is against it, 3 Atk. 391. 12 Vez. Jun. 112. A vide- 
licet shall be rejected if repugnant ; not if it can be reconciled and 
made restrictive, Wilson r. Mount, 8 Vez. Jun. 194. Rumbold 
s. Rumbold, id. 65« 
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Makes his will in this manner, " I devise the moiety 
of my house to my wife for her life ; Item, I devise 
the other moiety of my house to J. S. ; Item, I de- 
vise to J. S. all the said house, and all the land that 
appertains to it after the death of my said wife j” J. S. 
will take only an estate for life in the premises after 
the death of the wife *. 

i 

So if I devise Black Acre to J. S. Item, I devise 
White Acre to J. S. and his heirs, it is only an estate 
for life in Black Acre ; for the Item has no depend- 
ence upon the first clause, but is distinct and 
several. 

The cases of Denn v. Gaskin d , and Right v. Side- 
botham *, have been already produced as instances of 
the rule which will not suffer a greater estate than for 
the life of the devisee to pass by a will without proper 
words of limitation, or a plain indication op the face of 
the instrument of an intention in the testator to give 
an inheritance. The words of Lord Mansfield in the 
last-mentioned case are very declarative of the law 
on this subject. 

* 

“ I verily believe,” said his Lordship, "that almost 
in every case, where, by law, a general devise of 
lands is reduced to an estate for life, the intent of 
the testator is thwarted; for ordinary people do 
not distinguish between real and personal property. 

The rule of law, however, is established and certain, 
that express words of limitation, or words tanta- 

* Vin. Abr. tit. Der. (Q. a.) * Cowp. 657. ante, Sect. '4. 

* Dough 750. ante, Sect. 4. 
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mount, are necessary to pass an estate of inheritance, 
r all my estate,’ or * all my interest/ will do ; but ' all 
my lands, lying in such a place/ is not sufficient ? 
such words are considered merely descriptive of the 
local situation, and only carry an estate for life ; nor 
are words, tending to disinherit the heir at law, suf- 
ficient to prevent his taking, unless the estate is given 
to somebody else. I have no doubt, but that the tes- 
tator’s intention here was to disinherit his heir at law, 
as well as in the case of Denn v. Gaskin ; but 'the 
only circumstance of difference between that case 
and this, and which has been relied on as in favour 
of the defendants, if the testator had any meaning 
by it, (which I do not believe he had) rather turns 
the other way ; because he uses different words in 
devising different parts of his estate. I think we are 
bound by the case of Denn v. Gaskin.” Judgment 
that the widow took only a life estate in the last-men- 
tioned premises. 

So in another case, where C. B. being seised and 
possessed of freehold and leasehold property, lying 
contiguous, and demised together, made his will and 
devised to his wife all his freehold and leasehold mes- 
suages, &c. and all his estate and interest therein, 
for and during her natural life, and after her decease, 
he devised the said messuages to his sisters-in-law, 
M. S. and M. B., as tenants in common ; but in case 
his mother should give any disturbance to his wife, 
then his will was, that the same should go to his kins- 
man, W. B„ his heirs and assigns for ever; and 
charged his estate with the payment of all his just 
debts, to be paid out of the yearly rents of his estates 
by his said wife. Lord Mansfield said, there were no 
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words of limitation added to this devise, and there- 
fore, that it was clear, by the rule of law, that it was 
only an estate for life, unless it could be found from 
the whole of the will taken together, and'applied to 
the subject matter of this devise, that the testator's 
intention was to give a fee ; and, accordingly, judg- 
ment that the sisters-in-law took only an estate for 
life' 

Sir R. Worsley, being seised in fee of the pre- 
mises in question, devised them to trustees, upon 
trust that they should stand seised thereof, to the use 
of his grandson Robert, Earl of Granville, for life, 
remainder to his first, and other sons in tail male ; 
remainder to Lady Carteret for life ; remainder to 
her first and every other sons in tail male, and in de- 
fault of such issue, rr to the use of all and every the 
daughter and daughters of the body of the Lady 
Carteret, lawfully issuing, as tenants in common, and 
not as joint- tenants, and in default of such issue, to 
the use and behoof of his own right heirs for ever 6 . 

Lady Carteret had one daughter. Lady Catherine 
Hay ; and the question was, what interest she took 
under this devise ? A case was sent out of Chancery 
to the Court of King’s Bench, for their opinion. 

Lord Kenyon — The general rule which is laid 
down in the books, and on which alone courts can 
with any safety proceed in the decision of questions 
of this kind, is, to collect the testator’s intention. 


' Roe v. Blackett, Cowp. 235. 

6 Hay v. Earl of Coventry, 3 Term Rep; 83. 
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from the words he has used in his wiH, and not from 
conjecture. It is not necessary that any technical or 
artificial form of words should be used in a will ; but 
we must collect the meaning of the testator from those 
words which he has used, and cannot add words 
which he has not used. The objection then occurs 
in this case, “ voluit sed non dixit.” The plaintiff ’s 
argument goes to shew, that the daughters took es- 
tates in tail general: but that could not have been the 
intention of the devisor, as no such estate is given in 
any part of the will, and the devisor has totally laid 
aside the daughters of the first devisee, and the 
daughters of his sons. The words here used, tech- 
nically considered, only confer an estate for life on 
Lady Catherine Hay. It has been argued that we 
may presume an intention in the devisor, from other 
parts of the will, to give estates in succession to the 
daughters ; but I cannot find any words to warrant 
such a construction. If, indeed, the word 'such' 
had not been introduced into this clause' We might, 
perhaps, have said that, as ‘issue’ is r genu$ genera- 
lissimum,' it should include all the progeny, but here 
the word f such’ is relative, and restrains the words 
which accompany it. 

The certificate was, that Lady Catherine Hay took 
an estate for life. 

where With respect to the consequence of charging the 

though the A , . . * . e ® 

land i« estate with the payment ot a gross sum of money, 
«3y au’fe or of debts or annuities, it has been shewn upon 
jmsc&s, what principle this is considered as conferring the 
fee-simple upon the devisee, without words of limita- 
tion. But it is laid down in Collier’s case, that a 
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devise to a person, to the intent that with the promts 
he should educate his daughter h , or of the profits -of 
the land, pay .to one so much, and to another 80 
much, whs but an estate for life, for he was sure to 
have no loss *. A distinction which has ever since 
been acknowledged, though the courts have occa- 
sionally felt themselves embarrassed on the applica- 
tion of it. Where a testator devised all his lands, 
tenements and messuages whatsoever, after his debts, 
legacies, and funeral expenses were discharged, to 
T. M . ; it was said by Fortescue M. R. that here the 
debts were not at all events charged upon the real 
estate, but only contingently, if the personal estate 
should be deficient ; and therefore it did not come up 
to the cases cited of a gross sum to be paid out of 
land, and consequently gave no more than an estate 
for life to the devisee \ 

And in another case, where a testator devised as 
follows : — I give and devise unto N. Lister, all that 
my customary estate, &c. and all the rest of my 
lands, tenements, and hereditaments, either freehold 
or copyhold, whatsoever and wheresoever ; and also 
all my goods, chattels, and personal estate, of what 
nature or kind soever, after payment of my just 
debts and funeral expenses, I give, devise and be- 
queath the same unto my wife Sissily Carr,” and ap- 
pointed her sole executrix. The question was, whe- 
ther Sissily Carr took an estate in fee or only for 
life'. 


* Bacon v. Hill, Cro. Elis. 497. 

1 6 Rep. 16 a. 

k Mcrson a. Blackmorc, 2 Atk. 3-10. 

1 Derm v. Mellor, 6 Term. Rep. 558. 
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Lord Kenyon said that where a devisee is directed 
to pay an annual rent charge, or a solid sum to ano- 
ther person, out of the estate devised, it had been 
properly decided that the devisee should take a fee, 
because he might be a loser unless the estate in his 
hands were at all events sufficient to enable him to 
bear those charges. Where a sum of money was 
given, it might be payable before the rents became 
due : and where an annual charge was made on the 
estate, it might continue beyond the life of the de- 
visee, and, therefore, it was necessary, in both those 
eases, that the devisee should have a permanent fund. 
This case had been compared to that of Doe v. Ri- 
chards", but there the words were, "my legacies and 
funeral expenses being thereout paid;” which im- 
ported that those sums were to be paid by the devisee 
out of the interest given to her : and if she had died 
immediately after the devisor, and had only taken a 
life-estate, the fund out of which she was to bear 
those charges might have failed. The court was 
therefore compelled to make that decision, and he 
was now perfectly satisfied with it. But, in the case 
before the court, the words of the will were, "after 
payment of my just debts and funeral expenses.” 
Now, supposing the devisor had, in the beginning of 
the will, charged his debts and funeral expences on 
his real estate, and had then, after a series of limita- 
tions, devised to his wife, in the words now used, it 
conld not have been contended, that such a charge 
on the real estates would have passed the fee to his 
wife ; and if not, the place in which the same words 
were introduced, could not vary the question. He 
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admitted that the real estate was charged with the 
payment of debts and funeral expenses, if the per- 
sonalty was not sufficient for that purpose ; but there 
were no words charging the estate in the hands of 
the wife, with the payment of those debts. This, 
therefore, essentially distinguished the present case 
from that of Doe v. Richards ; for there, the debts were 
to be paid by the devisee, and were a charge on the 
estate in his hands ; whereas here, the debts were no 
charge on the devisee. Judgment was given, that 
Sissily Carr took only an estate for life. 

On a writ of error in the Exchequer Chamber, 
this judgment was reversed, upon the ground that 
the words “ all the rest of the real estate,” created 
an estate in fee \ 

On being afterwards carried into the House of Lords, 
the following question was put to the judges : — “ What 
estate the devisee, Sissily Carr, took in the premises 
in question ?” And the judges having taken time 
to consider the said question, the Lord Chief Baron 
of the Court of Exchequer delivered their unanimous 
opinion, that Sissily Carr took an estate for life in the 
premises in question. Whereupon the judgment of 
the Court of Exchequer Chamber was reversed, and 
the judgment of the Court of King’s Bench affirmed. 

Again, where a testator made his Will in these 
words : — As to what real and personal estate it hath 
pleased Almighty God to bless me with, I give and 
dispose of the same as followeth. First, my will is,, 
ttyat all my debts and funeral expenses be justly paid 


m 
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off and discharged out of my personal estate, and if 
the same shall fall short, I do hereby charge my real 
estate with the payment of the same. 1 do hereby 1 
give and devise alt my messuages, lands, tenements, 
and hereditaments whatsoever, situate, &c. unto Wit* 
liam Allen of S. bon of Thomas Allen of S. aforesaid, 
deceased. The question was. What estate passed by 
these words ? And Lord Kehyon said, that the debts 
were not at all events charged upon the real estate, but 
only contingently, if the personal estate should not be 
sufficient, and therefore did not come up to the cases 
cited of a gross sum to be paid out of the land, and, 
consequently, gave no more than an estate for life to 
the devisee, and judgment was given accordingly*. 

wo«sU In the last section many cases were produced to - 

vritingan shew that an express estate to A. for life with re- 
state tail . . , . , . 

have been mainder to a definite number of his sons in succession 

curtailed 

in their ef- in tail, followed by a devise over in default of issue 

jfcct to a 

life estate of A., affords a ground for construing A. to take an 

ceding estate tail in order to carry the estate to all the child- 

tory words, ren of the first taker. And the distinction between 
such a case and one wherein, after such express estate 
for life, the limitation was to all and every the son 
and sons in tail without limit, was pointed out. In 
Lowe v. Davis p , vve have an instance of a contrary 
kind to those wherein an express estate for life has 
been enlarged into an estate tail, to effectuate the ge- 
neral intention of the testator. In that case, a devise 
to a man by words formally limiting an estate tail, 
was so restrained by subsequent words as to pass only 
an estate for life. The devise was to I. S. and his ‘ 
heirs lawfully to be begotten, that is to say, the first,' 


• Doe v. Allen, 8 Term R. 497. 
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second, third,, and every other son and sons Sufedes- 
sively, lawfully to be begotten of the body of the Said 
I. S., and the heirs of the body of such first, second, 
third, and every other son and sons successively, law- 
fully issuing, as they shall be in seniority of age, and 
priority of birth, the eldest always and the heirs of his 
body to be preferred before the youngest and the 
heirs of his body, and in default of such issue , then 
to his right heirs for ever ; and the court adjudged the 
estate of I. S. to be for life only, and not an entail. 

The countess of S. devised lands to trustees to pay Of the 
her debts and legacies, and then to settle the remain-* construe- 
der one moiety on her son Henry and the heirs' of eutory 
his body, by a second wife, and in default of such is- 
sue to her son Francis, and the heirs of his body •; the 
other moiety to Francis and the heirs of his body, 
with remainders over, and directed that it should ne- 
ver be put in the power of either to dock the entail. 

It was decreed that the sons should be only tenants 
for life, without impeachment of waste ; and should 
not have an estate tail conveyed to them notwithstand- 
ing the express words of limitation q . The founda- 
tion of which decree was that the estate was not exe- 
cuted but only executory ; and that therefore the in- 
tent and meaning of the testatrix was to be pursued. 

She had declared her mind to be that her sons should 
not have it in their power to bar their children, which 
they would have if an estate tail was to be conveyed 
to them. And it was said to be as strong in the case 
of such an executory disposition for the benefit of the 
issue, as if the like provision had been contained in 
marriage articles. But had she by her will devised to 


* Leonard v. the Earl of Suisex, 2 Vern. 526. 
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her floss an estate tail, the law must have taken place, 
notwithstanding any subsequent clause or declaration 
in the will, that they should not have power to dock 
the entail. And this agrees with, and well explains, 
what was said by Lord C. Harcourt in Bale v. Cole- 
man, that “ the intent must be construed according 
to what appears upon the will, and according to the 
known rules of 

It appears that the decision in the case just above 
stated was grounded upon the latitude afforded to the 
court to interfere in moulding the settlement of which 
the will was directory, according to the spirit, though 
not according to the letter of the will. But where the 
devise is immediate in its operation, not directing a 
settlement, but settling the estate by positive limita- 
tions, even though the subject of the devise is a trust 
estate, such equitable limitations seem to be subject 
to the same strict construction as legal estates, and to 
afford no room for the exercise of judicial discretion 
in departing from the letter of the will to effectuate 
the general and presumable purposes of a settlement. 
And such appears to have been the principle which 
governed Lord Harcourt in his reversal of the decree 
of Lord Cowper in Bale v. Coleman r . 

In that case the testator devised to trustees and their 
heirs for payment of debts and legacies, and after 
debts and legacies paid, willed that one fourth part 
should be and remain in trust for E. for life, with 
power of leasing ; and after her decease, in trust for 
C. for and during the term of his life, with like power 
of leasing, and after his decease to the heirs male of 
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the body of C., remainder over. This being the de- 
vise of a trust. Lord Cowper conceived that it differed 
from an immediate devise, and that it was rather to 
be looked upon in the nature of an executory devise, 
to take effect after debts paid ; or in the nature of 
marriage articles ; besides that the enabling C. to make 
leases seemed to imply very strongly, that he was to 
have no power to dispose of the inheritance. 

But the same cause coming on before Lord Har- 
court, upon a rehearing, he said the case of a will dif- 
fered from the cases of marriage articles, in the na- 
ture of which the issue were particularly considered, 
and looked upon as purchasers. That in cases of a 
will where the parties claim voluntarily, the testator's 
intent must be presumed to be consistent with the rules 
of law ; and that at law the same words would cer- 
tainly create an estate tail. That it could not be in- 
ferred with any certainty from the power of leasing, 
that no estate tail was intended, such power being 
more beneficial than that which was given to a tenant 
in tail by the statute ; and as the debts were admitted 
by the pleadings to be all paid, the same construction 
was to be made as if there had been originally no 
trust. His Lordship, upon these grounds decreed. 

A.’s share to be conveyed to him and the heirs male 
of his body. 

We do not find that distinction alluded to by' Lord 
Harcourt in the above case, which has been so fre- 
quently recognized in other cases, namely, between 
executed and executory trusts ; but on the negative side 
as denying to executed trusts a greater latitude of con- 
struction than is conceded to the limitations of legal es- 
tates, his doctrine has the support of a very prevailing 

% p 
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series of authorities. Lord Harcourt was not called 
upon to make any distinction between trusts executed 
and immediate, and trusts executory and prospective, 
as the trusts in the case before him were undoubtedly 
of the former kind, and the decision of his Lordship 
proceeds upon the analogy between this description of 
(rusts and limitations of the legal estate. Instead of 
simply denying the resemblance of these executed and 
completed estates in equity to the case of articles di- 
rectory of a future, settlement, he takes rather too 
broad a ground by insisting on the supposed propriety 
of a severer construction of wills than of marriage ar- 
ticles, drawn from the distinct natures of the instru- 
ments themselves, which would extend such severer 
construction to executory as well as to executed trusts 
if contained in a will. 

Unction**** The distinction between these two descriptions of 
executed * riI8 ^ s has been the hinge on which a great many im- 
tory trusts P ortant ' ar| d much considered adjudications have 
turned; and without resorting to which, we should in 
vain search for a principle to reconcile the cases on 
the subject. In the case of the Earl of Stamford v. 
Lord Hobart* determined by Lord C. Cowper, whose 
decree was affirmed by the Lords, the opinion of Lord 
Harcourt as to the propriety of putting a stricter con- 
struction in general upon wills than marriage-articles, 
was implicitly denied. It was there observed that, as it 
was usual for equity, in cases of executory articles for 
settling of estates, to supply informalities and defects, 
especially when the things supplied were necessary to 
support the main intent of the parties, and to carry 
such articles into execution, according to that intent. 


•iBro. P.C. 288 . 
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as far as it might agree with law, though not strictly 
according to the words and penning of the articles ; 
so a fortiori would equity do in the case of a will, 
where the same was to be executed by a conveyance 
to be made. 

If the view of this doctrine taken in the last cited 
case be a correct one. Lord Harcourt’s general rea- 
soning from the distinct characters of the instruments 
themselves, the one, i. e. marriage articles being consi- 
dered as standing on obligatory and valuable considera- 
tions, the other on the mere intention and voluntary 
bounty of the testator, seems to have gone too far, and 
further than was necessary for the support of his deci- 
sion of the case before him ; there being quite suffi- 
cient ground for it in the analogy between trust estates 
executed or fully limited, and estates at law, and in 
the sound intelligible maxim of equitas sequitur le- 
gem. I have insisted the more on this point, because 
in the learned and elaborate discussion of these cases 
by the late Mr. Fearne, that profound writer seems 
to lend some countenance to this mode of treating the 
subject. 

The strict consideration of trust estates which was 
the ground of the decision in Bale v. Coleman was 
fully adopted by Lord Hardwicke in Garth v. Bald- 
win \ In which case, there was a devise of lands to 
a trustee, in trust to pay the rents and profits to S. 
for her separate use for her life, as if she were sole ; 
and after her decease to pay the same to E. her squ 
for life, and afterwards to pay the same to the heirs 
of his body, and for want of such issue, to pay the 
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came te all and every other son or ions of the body of S. 
begotten, Ac. Upon the question Whether E. was en- 
titled to the lands in tail, or for life only. Lord Hard- 
wieke proceeded on this principle, namely, that in limi- 
tations of a trust either of a real or personal estate to 
be determined in that court, the construction ought 
to be made according to the construction of limita- 
tions of a legal estate, unless the intent of the testator 
or author of the trust plainly appears to the contrary: 
He laid it down as a maxim, that he was not, in a 
court of equity, to overrule the legal construction of 
the limitation, unless the intent of the testator or au- 
thor of the trust appeared by declaration plain, viz. by 
plain expression or necessary implication. And ac- 
cordingly he decreed a conveyance in tail to B. 

It could scarcely have been expected that after the 
decree of Lord Hardwieke in Bagshaw v. Spencer*, 
his Lordship would have reasoned as we find him do- 
ing in Garth v. Baldwin just above cited : for in Bag- 
•haw v. Spencer, the expressed ground of the deci- 
sion was the distinction between a trust in equity, 
find a mere legal estate ; his Lordship at the same 
time declaring that all trusts in notion of law were 
meet story, and that the distinction between trusts ex- 
touted and executory had never been established. 

Again in the case of Roberts v. Dixwett? Lord Hard- 
wick© observed, that the latter part of the trust was 
merely executory, to be carried into execution after 
the performance of the. antecedent trusts. That the 
whole direction, therefore, foil upon the court, and 
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they were to direct how the parties were to convey* 
He said, that the Court had taken much greater liber- 
ties in the construction of executory trusts, than 
where the trusts were actually executed ; and directed 
a conveyance to the sons successively in tail, it being 
not a trust executed, but executory. 

Thus notwithstanding the reasoning of Lord Hard* 
wicke in Bagshaw v. Spencer, he will be found in 
other cases decided by him both before and after that 
case, to have upheld by his authority the distinction 
taken by Lord Talbot in Lord Glenorchy v. Bosville*, 
Which may be considered as the great case upon the 
subject. The devise in that case was to trustees, and 
their heirs, in trust till the marriage, or death of the 
testator’s grand-daughter, to receive the rents and 
profits, and pay her an annuity for her maintenance ; 
and, as to the residue, to pay his debts and legacies, 
and after payment thereof, in trust for his grand* 
daughter, and if she married a Protestant, after her 
coming of age, or with consent, then to convey the 
estate after such marriage, to the use of her for life, 
without impeachment of waste, remainder to her hus- 
band for life, remainder to the issue of her body with 
several remainders over; and one of the questions 
was, whether Lady Glenorchy, (the grand- daughter) 
under this will was tenant for life or in tail. Lord 
Talbot said he should have made no difficulty Of de- 
termining this to be an estate tail had it been the 
case of mi immediate devise. He thought, in cases of 
trusts executed, or immediate devises, the construe* 
tion of the courts of law and equity ought to be the 
same, for there the testator did not suppose any other 
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conveyance would be made. That the case of Pa* 
pillon v. Voice 7 seemed a strong authority for exe- 
cuting the intent in executory trusts, as well as in 
marriage articles; and he accordingly decreed to Lady 
Glenorcby only an estate for life with Temainder to 
her first and other sons in tail male, &c. 

SonofX* ^ would be useless to cite more cases upon this 
writhe subject. All of them which had taken place before and 
iterations 6 during t ' me h ave ^ een collected, and reasoned upon 
of Lord fey M r Fearne in his Essay on Contingent Remain- 
MdLord ders, whose opinion was strongly in favour, as well of 
the close analogy between trust estates executed and 
legal estates, as of the distinction between such ex- 
ecuted trust estates, and such trusts as are execu- 
tory, and which leave something to be done on which 
a court of equity may ground its special interference 
to carry the intent of a testator into full effect. We 
may conclude with observing, that Lord Thurlow in 
Jones v. Morgan *, adhered to the principle of apply- 
ing the same rules to trust as to legal estates where 
the devise is immediate ; and that Lord Eldon in the im- 
portant case of the Countess of Lincoln v. the Duke 
of Newcastle a , said, that there is a distinction be- 
tween a will making a direct gift, and a covenant by 
articles to be executed, but none between a covenant 
in consideration of marriage, and an executory trust 
by will. 
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Section VIL 

What words create a Joint- Tenancy, and what a 
Tenancy in common in a Will. 

INDEPENDENTLY of all inference to be 
drawn from the contents of the will, it is well settled 
that a devise to two or more generally, or to two or 
more and their heirs, makes them joint-tenants. 

Courts both of law and equity are said now to lean Courts «f 

1 J # law and 

against joint-tenancy ; though formerly it. was other- equity lean 

. “ against the 

wise, upon the ground of the inconvenience of mul- construe- 
tiplying services under the old tenures a . Any words jotot-t«* 
therefore, importing an equality of benefit, will lead nancy ‘ 
to the construction of a tenancy in common. Thus, 
nothing is better settled than that in a will, the words 
“ equally to be divided” will create a tenancy in 
common. 

But it sometimes happens that after such dislri- what ha* 
butive words the testator adds an express limita- construc- 
tion to the survivor , or directs that the estate may thereare 
be enjoyed with benefit of survivorship ; which has a porting «n 
tendency to embarrass the construction. It has been fnterest^ 0 * 
laid down in positive terms that where lands are de- “rvfvor* 
vised to two or more persons, to hold to them and the P <ta£ n ^ 
the survivor of them, they will take an estate in joint- * ce *' 
tenancy, though there may be other words in the will 
indicating a tenancy in common \ And Lord Hale 
has said, that a devise to two equally to be divided 
between them, and to the survivor of them, makes 

* 3 Atk. 524. * Furse v. We ekes, 2 Roll. Ab. 90. 
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an estate in joint-tenancy upon the express import of 
the last words e . But this doctrine has not prevailed 
in later cases, in which the courts have been ingenious 
to give effect to the words of severance without sacri- 
ficing the words of survivorship. 

In some cases, however, the construction of words in 
a will, as importing a joint-tenancy, has been favoured 
as tending to effectuate and preserve the estates. As 
where a testator devised to Jane and Elizabeth all his 
estate, to be equally divided between them during 
their natural lives, and, after the deceases of the said 
Jane and Elizabeth, to the right heirs of Jane for 
ever; the only question was, whether this devise 
made Jane and Elizabeth joint-tenants for life, so as 
that, upon the death of Jane, the whole survived to 
Elizabeth for life ; or whether, upon the words “ equally 
to be divided between them,” they were tenants in com- 
taon d ? 

Lord Chief J ustice Holt pronounced the opinion of 
the Court that they were joint-tenants, notwithstand- 
ing the words ,f equally to be divided among them,” 
and that the lands ought to survive to Elizabeth: 
1st Because, though upon such words, generally they 
would be tenants in common ; yet if it should be so in 
this case, it would be expressly against the intent of 
the testator, and would defeat the heirs of Jane of 
part; for they were to take altogether, and not by 
moieties, one at one time, and one at another, but 
all at once ; if they should be tenants in common, 
they must take by moieties at several times. 2dly, It 

* 1 Veat. 2X6. 
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was expressed that the heirs of Jane were not to take 
till after both their deceases. 3dly, If they should 
be tenants in common, then the heirs of Jane would 
be in danger to lose a moiety ; for, as to that one 
moiety, it must be a contingent remainder ; so that 
if Elizabeth had died during the life of Jane, the 
contingency for that moiety not happening [when the 
particular estate determined ,] it must descend to the 
heirs at law of the testator, who were Elizabeth and 
the issue of Jane, as coparceners. 4thly, Jane and 
Elizabeth were heirs at law of the testator, and, as 
such, the whole would have descended to them in co- 
parcenary, if no will had been made ; but it was 
plain, the testator intended to prefer the heirs of Jane 
to the whole. It was therefore adjudged that Eliza- 
beth and Jane took as joint-tenants. 

A. Haws devised all his estate in D. to his four 
younger children. A., B., C., and D., their heirs and 
assigns for ever, equally to be divided between them, 
share and share alike, as tenants in common, and not 
as joint-tenants, with benefit of survivorship *. Lord 
Hardwicke said, that, in Chancery, joint-tenancies 
were not favoured ; because they were a kind of es- 
tate that did not make provision for posterity : neither » 
did courts of law at this day favour them, though 
Lord Coke says, that joint-tenancy is favoured, be- 
cause the law was against the division of tenures : 
but, as tenures were abolished, that reason had ceased, 
and courts of law inclined the same way with the 
courts of equity. Another was, that where there 
were contradictory words in a will, the court made a 
reasonable and uniform construction, and would re- 
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ject such words us were absurd, and contradictory to 
the intent of the testator. The words " equally to 
be divided,” in a will made a tenancy in common ; 
here was also added, “ as tenants in common, and 
not as joint-tenants,” which are very strong words ; 
but then, it was also said, “ with benefit of survivor- 
ship,” which last words created the difficulty in the 
case ; that is, to know at what time the testator in- 
tended this benefit of survivorship should take place. 
This might be explained by another part of the 
will, where he plainly pointed out a survivorship 
among the children themselves, as to personal estate, 
where the words were, <f If any of my younger child- 
ren die under age and unmarried, then I direct that 
the share of him so dying, shall go to the survivors.” 
Then he came to this devise of his real estate, to his 
said four younger children ; but it was true he did not 
say, with the like benefit of survivorship. He 
thought it was natural to consider this as a fund or 
provision for these four children; and that he meant, 
if any of them should die before 21, or unmarried, 
that the share of the child so dying should go among 
the other children : and he was of opinion that C. 
dying under age, his share did survive to the others, 
and should not go to the heir at law. 

Adverting to what had been urged in argument, 
viz. that by the words “ with benefit of survivorship,” 
might mean to prevent a lapse if one or more died in the 
life-time of the testator, his Lordship seemed to think 
this too nice a construction, and observed that it was 
not probable that the testator meant by the * benefit of 
survivorship/ survivorship of himself; for a testator sel- 
dom provides for a contingency in his own life-time, for 
when any such happens he may alter his will if he 
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pleases. But, continued his Lordship, if no other rea- 
sonable construction can be put upon these words, the 
court ought to resort to it, as in the case of Lord Bindon 
v. the Earl of Suffolk'; which was the case of a de- 
vise to five grand-children, share and share alike, 
equally to be divided between them, and if any of 
them die, then to the survivor , and they were held to 
take as tenants in common ; for by the words “ if any 
of them die, his share shall go to the survivor,” Lord 
Cowper said, it must be intended, if any of them 
should die in the life-time of the testator, for by that 
construction every word of the will would have its 
effect and operation. 

And in the case of Rose d. Vere v. Hill*, where the 
devise was to the testator’s five children, and the sur- 
vivors and survivor of them, and the executors and 
administrators of such survivor, share and share alike, 
as tenants in common, and not as joint-tenants. Lord 
Mansfield and the Court of King’s Bench, consi- 
dered the devise as creating a tenancy in common 
in fee, -and that the words " survivors and survivor” 
related to the death of the testator. 

But where J. S. devised lands to A. and B. and the 

survivor of them , and their heirs and assigns for ever, 

equally to be divided between them, share and share 

alike, and A. died in the testator’s life-time, and then 

the testator died, leaving C. his heir at law, the court 

said, that wills must be so expounded that, if possible, 

every word might have its effect. That, in that case 

the devise being to two and the survivor of them, 

they were plainly joint-tenants for life; and that the 

next words “ and to their heirs equally to be divided 

« 
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between them, share and share alike/* as plainly im- 
ported them to be tenants in common of the inherit* 
ante, by which construction every word of the will 
took effect. But A. having died in the testator's life- 
time, B. became thereby entitled to the whole for his 
life ; and the inheritance of A. having lapsed by his 
death, his moiety must descend toC. as the testator’s 
heir at law k . 

rirect*of Where there are two different dispositions of the 
lqt°dUp" 8ame estate * n a will, the better opinion seems to be 
*itioitt of that the two devisees shall take in moieties : though 
*uL te in * kord Coke was of opinion that the latter words re- 
voked the former*. In many of the old books it is 
said generally, that there should be a joint-tenancy 11 ; 
but Mr. Hargrave observes, that according to the mo- 
dern opinions, and, it seems, the best, there will be 
a joint-tenancy, or tenancy in common, according to 
the words used in limiting the two estates ; by which 
it is meant, that, if the two estates given by the will 
have the unity or sameness of interest, essential to a 
joint-tenancy, the devisees shall be joint-tenants ; but, 
if otherwise, they shall be tenants in common. 

The court* The books abound in cases in which, where real or 
have laid 1 

hold of personal estate is devised to two or more persons, the 
words in courts have shewn an inclination to lay hold of any 
tenancyin words in the will indicating an intention to make an 
common. partition of the property, to construe it a tenancy 

in common. A man devised his lands to his wife for life, 
the remainder to A., B.,and C., and their heirs respec- 
tively, for ever. And the question being, whether A., 
B v and C., were joiat-tenants, or tenants in common, 

* Barker v. Giles, 2 P. Wms. 280. 

1 Co. Litt U2. 6. n. 1. 2 4tk. 373. 3 Atk. 493. k Plowd. 539. 



the court held that they were tenants in common/: 
for the intent of the devisor appeared in the will, 
that every one shonld have his part, and their heirs ; 
so here was a provision made for children ; and the 
word ‘ respectively/ would be idle, if another con- 
struction should be made, and would signify no more 
than what the law said without it 

So, where lands were devised to five persons, their 
heirs and assigns, all of them to have part and part 
alike , and the one to have as much as the other ; it was 
adjudged to be a tenancy in common “. 

Again, where L. devised lands to his two sons 
equally, and their heirs, it was adjudged, that the 
devisees took as tenants in common ; for, otherwise, 
the word ‘equally,’ would have no meaning". 

A person devised a messuage with the appurte- 
nances, unto M. G. and T. R. equally to them, his 
sister’s sons. Lord Mansfield said, there was no 
room for argument ; ‘ equally’ implied a division ; 
whereas, if they were to take as joint-tenants, there 
would be no division °. 

A man devised lands to his two sons and their heirs, 
and the longer liver of them, equally to be divided 
between them and their heirs, after the death of his 
wife. The court was of opinion, that the sons were 
tenants in common, and that the devise was good ; 
and the reason was grounded upon the construction of 

1 Tonct v . Frampton, Style, 434. and me the same point in 
Heathe t>. Heathe, 2 Salk. 123. 

“ James v. Collins, Het. 29. Cro. Car. 75. 

* Lewen v. Cox, Cro. EKz. 693. 1 Tern. 32. 

* Dean v. Gaskin, Cowp. 607. 
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wills, that it ought to be according to the intent of the 
devisor: his intent appearing to be not only to provide 
for his two sons, but for their posterity ; and that not 
only his two sons, but their heirs, should have an 
aqual part : for the words were, " equally to be di- 
vided between them and their heirs.’* And though, 
by the first words it was given to them and the sur- 
vivor of them, yet the last words explained what he 
intended by the word c survivor ;’ that the survivor 
should have an equal division with the heirs of him 
who should die first. And, though the testator had 
not aptly expressed himself, yet, upon all the words 
taken together, his meaning seemed to be so p . 

A person devised a freehold estate to trustees and 
their heirs, in trust to permit his three sisters and 
their assigns to hold and enjoy the said premises, and 
to receive the rents thereof, to their sole and sepa- 
rate use ; and as his sisters should severally die, he 
gave the premises to their several heirs. Lord Hard- 
wicke held, that the plain meaning of the words, 
"as they severally die,” &c. was, that the sisters 
should take as tenants in common *. And in another 
case, a devise of the profits of land in trust for the tes- 
tator’s six younger children, to be distributed among 
them in joint and equal proportions, was held to give 
a tenancy in common, and not a joint-tenancy'. 

A testator devised all his real estates to trustees, as 
soon as his three daughters should attain their res- 
pective ages of twenty-one, to convey to them and 
the heirs of their bodies , and their heirs, as joint - 

* Blisset v. Cranwell, Salk. 226. 

* Sheppard v. Gibbons, 2-Atk. 441. 

r Ettricke v. Ettricke, Ambl. 650. 

3 
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tenants. Lord Hardwicke, after observing that, on 
account of the direction to convey, this was an exe- 
cutory trust, in which case, the court assumed greater 
latitude of moulding the will according to the inten- 
tion of the testator, gave his opinion, that the 
daughters did not take as joint-tenants, hut that con- 
veyances should he made to them at twenty-one res- 
pectively, in tail, with cross remainders in tail ; by 
which means, survivorship would he preserved upon 
the death of any daughter without issuer which was 
the most that was meant by joint-tenants *. 

Robert Clarke devised his estate to trustees, and 
their heirs, to the use of the testator’s niece Susan- 
nah Clarke, and his two nieces Elizabeth Garland 
and Ann Corry, and the survivor and survivors of 
them, and the heirs of the body of such survivor and 
survivors, as tenants in common, and not as joint- 
tenants, and for want of such issue remainder over*. 

Upon a case sent by the Master of the Rolls for 
the opinion of the Court of Common Pleas, the 
Judges of that court certified, that the devisees took 
as tenants in common. 

T. S. devised a term for years and all her interest 
therein to her two daughters'; they paying yearly to 
her son 25 1. by quarterly payments, viz. each of them 
1 21. 10s. yearly out of the rents of the premises, dur- 
ing his life, if the term so long continued. This was 
clearly held a tenancy in common, by Lord C. Jef- 
feries, the 25 1. being to be paid by the two daughters 
equally in moieties' 1 . 


* Maryat v. Townley, I Vez. 102. 

* Garland v. Thomas, 1 N. R. 82. 
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* 

But where fiat although according to these cases, find k great 
•ionsMcur many more that might be produced, the inclination 
tenancy in of the courts against the construction of joint-tenan- 
courtTwiii cies, disposes them to give effect to the slightest ex* 
the eon** 1 pressions indicating the intention to benefit the de* 
onco^ec- visees equally ; yet where no such expressions occur, 
the courts' will not, on conjectural grounds, make a 
object ** construction which has no foundation in the will itself 
to support it. Nor will the subject matter of the de* 
onewiyor v * se or legacy supply any argument one way or the 
the other, other. And in the case of a mere money legacy, the 
rule is the same. Thus the present Lord Chancellor, 
in a late case ", stated that, upon the doubt which 
Lord Thurlow had expressed in Perkins v. Baynton * 
whether there could be a joint-tenancy of a mere 
money legacy or a residue, and the cases cited upon 
the distinctions attempted upon the question, where 
the residuary legatees were executors, he had looked 
at one of the original wills in Doctor’s Commons, where 
a construction had been pat upon these bequests; and 
he had made up his mind upon the point, upon which 
he had never any doubt since, that a simple bequest 
of a legacy or a residue of personal property to A. 
and B., without more, is a joint-tenancy. 

• K«w «. Rouse, 1 Vem. 363. 

" Croeke v. De Vandez, 9 Vez. Jun. 197. * 1 Bro. C. €. 118# 
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WILLS AND CODICILS. 


chap. i. 

PRESUMPTIONS AND PAROL EVIDENCE. 


SECT. I. 

Double Portions. 

TllE rule prevailing in courts both of law and 
equity, that external evidence may be received to 
rebut presumptions, submits the operation of written 
instruments, more extensively than any principle hi- 
therto noticed, to the controul of extrinsic circum- 
stances. In Courts of Equity, more especially, this 
allowance has prevailed. The genius of the com- 
mon law inclines it to generality and certainty, and 
even its presumptions are in some cases too inflexible 
to be disproved.. But equity, as its rules are framed 
more for particular than general relief, allows all its 
presumptions to be repelled by opposite testimony, 
and by testimony of every kind. 
vol. n. B 
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■amption** Thus it is a settled rule of presumption in equity, 
douWepor- (^ orrowe( ^ from the civil law) that if a father gives 
tion*. a legacy to a child, and afterwards advances the like 
sum to the same child, such advancement operates 
as an ademption of the legacy. This presumption 
was opposed in Ellison v. Cookson a , by extrinsic 
evidence, consisting of declarations .and correspond- 
ence, which were admitted on the above doctrine of 
receiving parol evidence against presumptions ; 
though, as, in the opinion of the court, the evidence 
when received did not with sufficient clearness de- 
monstrate any intention of the testator opposed to 
the presumption, the presumption prevailed. In 
Debeze v. Mann b , (which, indeed, was the case of a 
father and putative child, "but the legacy being ex- 
pressed to be for a portion it came up to the principle 
upon which the presumption is founded in the case of 
a general legacy by a lawful parent) (1) the presump- 
tion was repelled by parol evidence of words used in 
conversation, clearly importing a design to better the 
child beyond the extent of the advancement, and be- 
cause there was no way of carrying into effect such 
design, but by construing the legacy to be un- 
adeemed. 

The doctrine of the Court of Chancery seems to be 
this ; that where a parent gives a legacy to a child, 
without stating any purpose for which it is given, it 

* 1 Vez. Jun. 100. b 2 Br. C. It. 165. 


(1) The cases of a natural child, vide Grave v. Lord Salisbury, 
1 Bro. C. R. 425. and of uncle and niece, vide Shudall v. Jekyll, 
3 Atk. 516. are said to be out of tbe rule. 
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is nevertheless to be understood as a portion, and 
therefore on the principle of leaning against doable 
portions, if the father afterwards advances a portion 
on the marriage of that child, it is an ademption of the 
legacy by a constructive satisfaction of it in the whole 
or in part. But if a stranger gives a legacy to a 
child, not describing it as a portion, and afterwards 
makes such advancement by way of marriage portion, 
such subsequent advancement will not be construed 
an ademption or satisfaction of the legacy. In the 
case of a stranger either the legacy must be described 
as a portion, or the advancement must be expressly 
stated, or distinctly appear, to have been made for 
the very purpose of satisfying the legacy. In such 
a case, although the advancement is expressly made 
by way of marriage portion, still if the legacy is not 
expressly given for the same purpose, such advance- 
ment will not operate as an ademption. 

It follows, therefore, that as the law does not re- 
cognize the relation of the putative father and legiti- 
mate child, the father stands as a stranger ; and thus 
the case of an illegitimate child has in this respect an 
advantage over one legitimately born ; since if a le- 
gacy, be given to him by his putative father, such le- 
gacy will not be covered by any subsequent advance- 
ment unless it appears positively that such advance- 
ment was intended to be a satisfaction of the legacy. A 
legacy from a father is understood as a portion, though 
not so described; what he gives thus to his child is 
presumed to be meant by way of provision, as paying 
a debt of love and natural affection ; if, therefore, he 
afterwards advances him by a provision in his life- 
time such provision is considered as given in the same 
spirit and feeling, and as paying the same debt of na- 

b2 
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tore which he had intended to discharge by his will. 
But in the case of a stranger, what he gives' by hi> 
will he gives as a mere bounty, and what he after- 
wards advances, he gives as an addition to his first 
bounty. Where these double gifts take place be- 
tween parent and child the presumption of satisfac- 
tion takes place notwithstanding slight circumstances 
of difference between the advancement and the por- 
tion, and a difference in the amount e . 

And it would seem that where a testator standing 
or acting in loco parentis, after giving a legacy to 
the object of Ins care, makes a provision in his life- 
time for the legatee, such advancement will be pre- 
sumed to be in satisfaction. At least parol evidence 
will be easily let in to shew that the legacy was in- 
tended as a provision or portion 4 . 


• Pye ex parte Dubost ex parte, 18 Vez. Jun. 140. 

* 7 Vex. Jun. 508. and Monck. ». Lord Monck, 1 Ball and Beat- 
ty’s Reports, 298. 
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Section II. 


Debts paid by Legacies. 

IT is also a rule of presumption well established 
in Courts of Equity, that where a legacy is given by 
a debtor to his creditor, exceeding, or equal to, the 
amount of the debt, it is a satisfaction of the debt. 
This rule of presumption, though established, is met 
by another, viz. that every bequest is prima facie 
a benevolence (1) ; on which ground the courts have 
of late viewed it with great jealousy, and have shewn 
a very ready disposition to take cases out of it, 
wherever any thing could be collected from the will, 
indicative of a contrary intention in the testator (2). 


(1) See the remark of Lord Chancellor Talbot in Fowler n. Of the op* 

Fowler, 2 P. Wms. 353. and of Lord Hardwicke in Richardson o. Sueucei^of 

Greese, 3 Atk. 68. who there says, that the maxim of debitor non Sje con- 
7 dieting 

preesumitur donare would not hold, if it were to be reconsidered, ruled— that 

And again, that u legacies naturally imply a bounty.” And ob- 

serve what was remarked by Lord King, in reversing the decree of namd to in- 

tend 0 dVo 

the Mastei of the Rolls, in Chauncey’s case, 1 P. Wms. 410. Lord tohudebtor, 
Alvanley also called it a very absurd rule, 3 Vez. Jun. 466. ^acinim- 

(2) I do not undertake to enumerate all the circumstances which plyabimty, 
will take a case out of the operation of this rule of presumption. 

The following, however^ are the most prominent. Where the pay* 
ment of debts is particularly mentioned in the will, Chauncey’t 
case, 1 P. Wms. 409. If the legacy is contingent, Spinks v . Ro- 
bins, 2 Atk. 491. Postponement of the period of the payment of 

l 
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But notwithstanding the strong disposition of the 
courts to bound the application of this rule of pre- 
sumption, parol evidence has been refused by great 
chancellors to be admitted to take a case out of its 
operation. Thus in Fowler v. Fowler *, Lord Tal- 
bot, after having at the same time declared his disap- 
probation of the maxim, and his apprehension of the 
danger of attempting to alter it, observed that, 
though in some cases (3) parol evidence had been 
allowed, in order to shew that the testator designed 
to give the legacy, exclusive of the debt; yet his 
opinion was against admitting such evidence, for 
then the witnesses and not the testator would make 
the will. And in Richardson v. Greese b . Lord Hard- 
. wicke, . after remarking that the court had always 
shewn itself dissatisfied with the rule, and had been 
fond of distinguishing cases out of it, observed that 
these distinctions were not to be taken from particu- 
lar circumstances dehors the will, but must be found 
in the will itself. 

Of thf dig- Whether the rule is a rule merely of presumption 

Unction j r i 

* 3 P. Wms. 353. b 3 Atk. 60. 


the legacy, Clarke v . Sewell, 3 Atk. 96. Nicholls v. Judson, 2 Atk. 
300. Uncertainty as to duration or commencement, Matthews v. 
Matthews, 2 Vez. 635. The subjects of the debt and legacy not 
being qjusdem generis, Broughton v. Errington, 7 Bro. P. C. 12. 
Eastwood v. Vincke, 2 P. Wms. 614. Where the debt is incurred 
after the date of the will, Cranmer’s case, Salk. 508. Thomas v* 
Bennett, 2 P. Wms. 341. Fowler u. Fowler, 3 P. Wms. 354. 
Where the legacy is to a servant, 3 Atk. 69. by Lord Hard* 
wicke. 

(3) This had been positively so adjudged, thirty years before, 
to Cwthbort v. Peacock, 2 Vera. 599. 
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or of settled and fixed construction, seems to be the 
•true question upon which these decisions turn ; for 
where a positive rule of construction is established rule* of 
by the maxims or practice of the court, the instru- tion. 
ment to which such positive rule of construction 
applies, becomes incapable of any other sense or 
operation ; so that to oppose such construction, is to 
contradict the instrument itself. 

If, therefore, this presumption of a legacy's be- 
ing a satisfaction of a debt could be shewn to 1 be 
established upon a technical and positive rule of 
construction, a sufficient reason would appear for 
the rejection by the courts of all extrinsic evidence 
to oppose its operation, however easily such an 
odious rule might give way to opposite inferences, 
arising out of the context and apparent design of 
the instrument itself. 

In the case of double portions, when the testator 
subsequently advances the legatee, the presumption 
is not connected with any rule of construction, since 
the will is in that case not affected by construction, 
but, pro tanto, revoked by a presumption arising 
entirely out of an act of the testator posterior to the 
will : but where a legacy is presumed a satisfaction, 
the will has an operation and construction ; though, 
by being made to act upon a sum already due to the 
legatee, the benefit, prima facie intended, is lost. 
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Section III. 


Double Legacies. 

*»c?« by*" WHERE the same thing is given to different per- 

in«tru” e sons b y tbe 8ame instrument, the decisions must ne- 
ment , cessarily turn wholly upon construction. And though 
the rule of construction is differently stated by very 
high authorities, some considering the last bequest 
as revoking the first, others regarding both as co- 
operating to effect a joint-tenancy, and others again 
regarding them as rendering each other void for 
uncertainty ; yet 1 conceive, that, whichever of these 
opinions be right, parol evidence is to have no share 
in determining the operation. But the question is 
opened again, if we advert to the case of two lega- 
*ntfn«tru c * es to tbe same P e, ' s °n by different instruments, 
m<mt«. i n which the rule of construing the bequests accumu- 
lative, seems to rest upon a slight foundation a , and 
to be easily repelled by internal evidence. But it is 
still a matter of enquiry, how far extrinsic evidence 
can be received for this purpose b . 

In Barclay v. Wainwright*, his Honour referred 
it to the Master to enquire, whether the several per- 
sons, legatees by the first codicil, to whom no lega- 
cies were given by the second, were dead, or not, in 
the service of the testator at the date of the second 

* James v. Semmens, 2 H. Bl. 213. 

* See Cliffe v. Gibbons, 2 Lord Rayra. 1324. 

* 3 Vez. Jan. 462. 
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codicil, and such facts were received for the take of 
assisting and elucidating the internal evidence, by 
shewing that the omission of certain legatees named 
in the will, did not spring from any new intention of 
the testator. 

The same Judge, in a case of double legacies, 
which afterwards came before him d , upon the ques- 
tion, whether the parol evidence could be admitted, 
observed, that "if it is an established rule that two 
legacies are accumulative, where they are given by 
different instruments, he could not raise a presump- 
tion by evidence against it, and he was inclined to 
think it must be taken to be a rule.” The rule was state of 
also laid down in Ridges v. Morrison *, by Lord trine as to 
Chancellor Thurlow — " that where a testator gives sumption 
a legacy by a codicil as well as by his will, whether it courts in 
be more, less, or equal, to the same person who is d h 0 * n b“ c i*? f 
legatee in the will, it is an accumulation.” The Sesame” 
same Chancellor adds, that it is incumbent upon the 
executor to produce evidence to the contrary, if he ,trument! - 
contest such accumulation. But the species of evi- 
dence to which his Lordship afterwards adverts, is 
wholly internal, and arising out of the context of the 
instruments. The rule, as laid down in the'ease just 
alluded to, was adopted from Hooley v. Hatton, (see 
the note at the end of the case of Ridges v. Morri- 
son,) which case of Hooley v. Hatton, Lord Thur- 
low observed, was examined with abundant care, and 
he accompanied that observation with a remark, that 
it was unnecessary to repeat the cases' after reading 
the very able opinion of Mr. J. Aston, which, he 


* Osborne v. Duke of Leeds, 5 Vez. Jun. 269. 

* 1 Bro. C. C. 389. 
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•aid, contained the whole doctrine of the law upon' 
the subject. 

The state of the presumption, according to the 
varying circumstances of the case, seems to be settled 
by the result of the authorities upon the following 
criteria, viz. where the same specific thing or corpus 
(as a diamond ring, where the testator has but one,) 
is twice given to the same person, either by the same 
instrument, or by different instruments, there, in the 
nature of the thing, it is but a repetition. — Where 
the same quantity, as 100/. is twice given by the same 
instrument, the presumption simpliciter is against the 
legatee : — But where the same quantity is given by 
the same instrument, with any additional cause as- 
signed for it, or with any material circumstance of 
variation accompanying the second gift, the pre- 
sumption is turned against the executor, in favour of 
the accumulation. — Where equal sums are given in 
two distinct writings, or a larger after a less, or a 
less after a larger, the latter gift is construed an ac- 
cumulation. 

But though the presumption in a case, wherein 
two legacies of the same sum or quantity occur in 
distinct instruments, leans against the executor, yet 
it is only a presumption simpliciter, and is turned the 
other way where the same cause is expressly assigned 
in both instruments for the gift without any addi- 
tional reason f . 

And it seems also, according to Lord Hardwicke *, 

' Menochius de prxsumptionibus, lib. prxs. 198, num. 4, 13, 
14, and see Swinb. part 7, c. 20, fol. edit. 550. 
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that where, in a distinct instrument a larger legacy is 
given to the same person, assigning', in totidem ver- 
bis, and with a perfect identity, the same cause which 
was expressed in the former instrument, this shall 
not be a double legacy ; with which position, Aston J. 
in Hooley v. Hatton, appears to agree, and the same 
doctrine seems to be held by Lord Thurlow, in Ridges 
v. Morrison above cited, and is stated to be the rule 
by Mcnochius h . 

It is to be remarked, that in the above-mentioned Whether 

«... , parol eri- 

Case of Hooley v. rlatton, which is a very leading denceisad- 

authority, no idea appears to have been entertained determine 

of the admissibility of parol evidence. Mr. J. Aston tion?"”* 

opened with observing, that as in the case before 

him, there was no internal evidence, therefore, he 

must refer to the general rule of law. And the 

Lord C. B. S my the observed, “ the intention is the 

clearest rule ; but it is admitted on all hands, here is 

no internal evidence, we must therefore refer to the 

rule of law.” And lastly, by the Lord Chancellor 

Bathurst, it was said, that “ no argument could be 

drawn in the case before him from internal evidence, 

they must, therefore, refer to the rule of law.” 

What Lord Thurlow’s opinion was, as to the 
admissibility of parol evidence, does not expressly 
appear in the above-mentioned case of Ridges v. 
Morrison, but it is to be observed, that in illustrat- 
ing his remark, “ that slight circumstances may ope- 
rate in proof of the testator’s intention,” he specified 
such only as could be collected from the context of 

h Lib. 4, prajs. 128, and see Swinb. 4to edit. 201. See also the 
recent case of Ueuyon v. Benyon, 17 Vez. Jun. 34. 
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the instruments. And in Campbell v. the Earl of 
Radnor *, the decision turned upon the words of the 
instruments. But in Coote v. Boyd*, the point Te- 
specting parol evidence came directly under adjudi- 
cation, in which Lord Thurlow laid down the rule 
thus, “ the question, whether by giving two legacies, 
the testator did not intend the legatee to take both, 
is a question of presumptiou donee probetur in con - 
trarium, and will let in all sorts of evidence.” And 
the same Chancellor further observed, (what the tem- 
per of later decisions seems inclined to adopt, as the 
true and practicable distinction) that “ where the 
question arises upon the construction of words sim- 
ply , qua words , no evidence ( i. e. extrinsic evidence ) 
can be admitted .” 

Whether his Lordship would have been ultimately 
governed by these maxims, if the decision of the 
case had depended upon it, cannot be known, since 
the case was determined upon the internal evidence 
of the will and codicil themselves. It was much con- 
tended, that it was a case of presumption, and that 
all presumptions were open to be encountered by 
parol evidence. 


' l Bro. C. R. 571. 


‘ 2 Bro. C. R. 521. 
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Section IV. 

Ambiguities. 

THE instance most frequently chosen as the ex- 
ample of the ambiguitas latens, is that of a devise 
to a person of the same name with another, without 
any specific description appearing upon the face of 
the will, to designate the real object of the testator’s 
bounty \ The case put by Lord Hobart, was that 
of a devise by testator to his son John, having two 
sons of that name ; and the same Judge having a 
little above decisively declared, that a testator's intent 
must be expressed in a will written, that it may be 
certain to the Court, observed on the case just put, 
that an averment might make this, i. e. who was de- 
signed by the testator, certain. The case and the 
comment contain together a true description of the 
ambiguitas latens, to constitute which there ought 
to be a positiveness and certainty of verbal expres- 
sion becoming ambiguous in sense by the discovery 
of a matter not appearing in the instrument. This 
is the ambiguity latent, which, as it is created by 
facts, so it is removeable by a further investigation 
of facts. 

A husband devised to his wife 7001. East India 
Stock, having no East India Stock ; but he had 7002. 
Bank Stock ; and the words were held to carry the 

* See 5 Rep. C8. Lord Cheyney’s case. Hob. 32. Coundcn y, 
Clark, 3d point, and 1 Salk. 7. Lepcot v. Brown. 
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Bank Stock, it being only an error in description b . 
Lord Hardwicke said it was only error demonstra- 
tion is, and was no more than the devise of a black, 
where the testator had only a white horse. Thus 
also, where A. devised to J. S. those his lands, in 
B., in the county of S., in the possession of D. A. 
had no lands in that county, but had lands in B., in 
the county of H., in the possession of D. It was 
held that the lands in the county of H. passed by this 
devise*. Upon the same principle it has been held 
that where one devised all his freehold houses in A., 
' having none there but leasehold, the leasehold should 
pass d . But though a testator may have mistaken his 
property, it does not follow that a disposition, made 
under such mistaken impression, shall not have its 
literal effect. Thus, where a testatrix, reciting that 
shewas possessed of 12,70 0/. 3 per cent, consolidated 
Bank Annuities, standing in her name, gave and be- 
queathed the same, or so much of such Bank Annui- 
ties as should be standing in her name, at her death ; 
and at the date of her will and at her death she had 
near 15,000/. in that fund, only the 12,700/. was 
held to pass ; the recital being considered as involv- 
ing the reason of the disposition ®. 

Of mis- The names of persons appointed to take, under 
iamesof** wills', have been set right by parol evidence, where 
persons. both t j, e Christian and surname have been mistaken. 
In such case, no words are supplied or substituted, 
but the mistaken appellation in the instrument is ap- 

” 1 Vez. 256, Door ®. Geary. 0 1 Ld. Raym. 728. 

4 1 P. Wins. 286, Addis v. Clement, 2 P. Wms. 450. 2 Atk. 
461. Cro. Car. 493. 

* 15 Vez. Jun. 319. Hotham v. Sutton. 

' And see Hodgson and Caldecot v. Fitch and An\ 2 Vera. 593. 
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plied to the person really intended by it, and the 
names of persons having no intrinsic meaning, the 
will is rectified without any alteration of the sense. 

There may be a distinction, indeed, between such 
mistaken use of a name, which, though a wrong ap- 
pellation of the object of the testator’s bounty, hap- 
pens to belong to an existing person within the tes- P«««» in . 
tator’s knowledge and possible contemplation, and whomight 
that of a name under which there is nobody* to testator’s 

contempla- 

claim, as coming within its literal description. Thus tion. 
in Beaumont v. Fell h , where the point arose upon a 
bequest in a will to Catherine Earnley, and the name 
of a person who claimed a legacy as the real object 
intended to be benefited was Gertrude Yardley, it 
was first shewn by her, and admitted, that no per- 
son called Catherine Earnley claimed the legacy, and 
then evidence was offered to shew that the scrivener, 
who took instructions for drawing the will, had made 
the mistake. The court established the claim of 
Gertrude Yardley, (1), but not without observing 
how very material it was to the case that no such 
person as Catherine Earnley claimed the legacy (2). 

* Rivers’s case, 1 Atk. 410. * 2 P. Wins. 141- 


(1) Edge v. Salisbury, Ambl. 71. Gines v. Kemsley, 1 Freem. 
293. Dorset v. Sweet, 1 Ambl. 175. Parsons v. Parsons, 1 Vez. 
Jun. 266. and see particularly the cas.e of Del Mare v. Rebell o« 
3 Bro. C. R. 246. 

(2) In the case of Del Mare v. Rebell o, 3 Bro. C. R. 246. the 
devise was to the children of the testator’s sisters, Estrella and 
Reyna ; Estrella had children, Reyna had none, and had changed 
her name and become a nun professed. But the testator had a third 
sister, Rebecca, who had children. The' Chancellor would not 
substitute the n«me of Rebecca for Reyna. 
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On the other hand, the Court of King’s Bench 
treated the case of Doe on the demise of Hayter v. 
Joinville', as affording an instance of an incurable 
blguityb ambi S uit y- A testator having devised to his wife’s 
«^te<n>y family one moiety of his residuary property, and to 
p«*on’» his brother’s and sister’s family the other moiety, 
died, leaving a brother and sister living, and both 
with a numerous issue, as well as the children of a 
deceased sister. It was judged impossible to con- 
strue the will with any rational certainty, so as to 
make a precise application of the word family. 
And this was a proper example of the ambiguity 
patent, as the uncertainty was considered as inherent 
in the term itself, which, unless the context of the 
will had defined its applicability, could scarcely re- 
ceive explanation from any extrinsic circumstances (3). 
Again, where a testator devises to ‘ ope of the sons of 
J. S. k ’ who has many sons, no regard can be paid to 
any thing extraneous to the will, as the medium of 
expounding the testator's intention (4). 

1 3 East Rep. 172. 

* 2 Vern. 625. Amb. 175. 2 Mod. Cas. in Law and Equity, 122. 


(3) But it has since been held in the Court of Chancory, that 
the word ‘family’ imports as definite an object- of a devise as the 
word ‘ relations,’ in respect to which that Court lias, upon grounds 
of convenience, adopted the rule of the statute of distributions ; 
so that it seems a bequest to the ‘ family’ of another person, after 
the decease of such person, will be executed by the'eourt in fa. 
vour of his nearest of kin. Crewys v. Colman, 4 Vez. Jun. 319. 
and see post, the note in page 35, ct seq. 

(4) It has been before observed, that where a testator gives the 
sajne legacy in different parts of his will to the same persons, it is 
an ambiguity which, unless helped out by some rule of construc- 
tion, no extrinsic evidence can be received to explain. As to the 
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Ambiguities. y 

It is true, in the last instance, the ambiguity does 
not fully appear, till from the words of the instru- 
ment the attention is directed to the predicament of 
the object to which the words apply, since, if in point 
of feet there was but one son, that son would be en- 
titled ; but still it is obvious, that the reference to ex- 
ternal facts (if there were more sons than one) would 
confirm the patent ambiguity, already attaching upon 
the words which in themselves express uncertainty, 
and which suppose a plurality of individuals equally 
included within the terms of a gift intended for one 
only, and therefore present an ambiguity in the very 
face of the will (5). 


existence of any and what rule of construction in this case, there 
lias been a great contrariety of opinion. See 2 Atk. 373. 3 Atk. 
493. Plowd. Comm. English edit. 541, margin, where all the autho- 
rities are collected. 

(5) I have transcribed the following note from Edward Althanr s 
case, 8 Rep. 155, as furnishing several examples illustrative of the 
part of the subject above treated : u If A. levies a fine to William 
his son, to have and to hold to him and his heirs ; upon this fine 
the Judge cannot make a question of any matter of law ; but now 
the party comes and avers in fact, and says, that A. had two sons, 
named William, an elder and a younger, and that his intent was to 
levy the fine to William the younger ; this averment out of the fine 
is good of this matter of fact, which well stands with the words of 
the fine , and shall be tried by the country. But if a. man by deed 
gives goods to one of the sons of J. S. who has divers sous, here it 
shall not be averred which son was intended ; for by judgment in 
law upon this deed, this gift is void for the uncertainty, which can- 
not be supplied by averment. So if a man levies a fine of the ma- 
nor of S. or of the manor of D. to two et hceredibus , and in truth 
there is the manor of North S. and South S. or Great D. and Little 
^D. in this case issue may be taken dehors , which manor the conusor 
intended to pass, for that is matter of fact, not apparent iu the fine, 
Whereof the judge cannot take conusance ; but it stands well with 


VOL. II. 


C 
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mark'of »• ^ the ambiguity occurs in the wording of a will, 

producing a palpable uncertainty on the face of it, 
biguity. extrinsic evidence cannot remove the difficulty, with- 
out putting new Words into the mouth of the testator, 
and, in effect, making a will for him. But if a will 
presents no ambiguity independently of facts, the un- 


the fine, and shall be tried by the jury. But where the words 
whereby the estate is limited are to two et haredibus , that is appa- 
rent in the fine, and, by judgment of law, these words et hwredibus 
are uncertain and void, and no averment dehors can make that good 
which upon consideration of the deed is apparent to be void.” 
Sometimes, however, there is a natural way of explaining the am- 
biguity by resolving it into a mistake. 1 Vez. 560. As where a 
testatrix gave and bequeathed unto the two servants that should live 
with her at the time of her death 100/. new South Sea stock to be 
equally divided between them, and in fact, though the testatrix had 
but two servants at the time of making the will, yet she afterwards 
took a third who lived with her at the time of her death. The 
Master of the Rolls, Sir Thomas Clarke, held that all the three ser- 
vants should share equally ; and his Honour added that if a testator 
had four servants and said, “ I give to all the three servants living 
with me at my death,” he thoughtallthe four would be entitled to 
a share, and that the indefinite word all would have warranted the 
court in rejecting the word three as repugnant. The ground of this 
construction was the maxim of “ ut res magis valeat quam pereat,” 
for otherwise the bequest would be void for uncertainty. His Ho- 
nour also cited a case of Tomkins v. Tomkins in 1745, where a tes- 
tator gave to his sister 50/. and to her three children 50/. each, and 
in fact there were four children of the sister, the Chancellor was of 
opinion, that the words were indefinite, notwithstanding the word 
three , and were intended to take in all the sister-s children. In 
Ongly v . Feed, 10 Mod. 103. where a man devised his land to A. 
and his brothers successive, and A. was by the verdict found to be 
the elder brother, the court were of opinion, that the will was good 
and certain enough ; for being in the case of brothers thq common 
law was a guide to the exposition of the word successive , via. that 
the eldest should enjoy it first for bis life, then the second, and then 
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certainty which arises must come from behind the in- 
strument, and is in this consideration of the phrase 
with propriety called a latent ambiguity : and indeed 
to a certain extent extraneous evidence must be re- 
sorted to in establishing the title under any devise, 
since, let the words be ever so clear, the person de- 
signed can only bring himself within the description 
in foro content ioso, by proof of his identity. 

The late Chief Justice of the King’s Bench, in the 
case of Thomas v. Thomas, G T. R. 676 , makes this 
observation : “ It has been a long established rule, 
that where there is a latent ambiguity in a will, the 
parties may go into extrinsic evidence to render that 
certain, which, without the aid of such evidence, is 
uncertain ; but here the evidence has itself raised the 
ambiguity ; on the face of the will there is no un- 
certainty.” This passage seems to imply, that where 
there is no uncertainty on the face of a will, but the 
evidence raises the ambiguity, the case is incurable. 
Possibly, however, his Lordship did not mean to be 
so understood, since there would be tautology in 
the phrase of latens ambiguitas , unless it imported 
an ambiguity not existing on the face of the instru- 
ment, .but lying behind in the dubiousness of the ob- 
jects to which its provisions were directed, and there- 
fore capable only of being explained by reference 
to those objects through the medium of external evi- 
dence. 


the third : especially when he who was first named in the will was 
by the Yerdict found to be the eldest brother. Had the devise been 
to A. B. and C« to take successively, , it would have been void for 
uncertainty. 

c 2 
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The truth will be found upon consideration to be, 
that the state of facts raises the latent ambiguity *, 
and may also dissolve it ; but the patent ambiguity 
consists in the uncertainty of the language used, or in 
the vagueness of description or expression, and can 
be expounded only by the context and general sense 
of the instrument. Thomas v. Thomas *, above re- 
ferred to, was a case of the ambiguitas latens , where- 
in the words of the will comprised a clear and certain 
description, but the parol or extrinsic evidence raised 
the doubts respecting the intention of the testator. 
The state of facts in that case created the latent am- 
biguity ; which facts were shortly these : 

The testator devised lands to Mary Thomas, his 
grand-daughter, of Llechlloyd, in Merthyr parish, 
and it turned out in fact that the testator, at the time 
of his death, had a grand-daughter, of the name of 
Elinor Evans, who lived at Llechlloyd, in Merthyr 
parish, and a great-grand-daughter, Mary Thomas, 
an infant, of the age of two years, the only person of 
that name in the family; but it appeared that she 
lived at Green Castle, in the parish of Llangain, at 
the distance of some miles from Merthyr, in which 
place she had never been. 

Here there was a person in existence to answer to 
the name in the devise; but she was neither the 
grand-daughter, nor living at Llechlloyd, in Merthyr 
parish ; and there was another person, a grand- 
daughter, who was of Llechlloyd, in Merthyr 
parish, but to whom the name did not apply. The 

1 1 Bro. 8|. " 6 T. R. 676 . 
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judge at nisi prius received the evidence (subject to 
the opinion of the Court as to its admissibility) to 
shew that the name of Mary Thomas was inserted by 
mistake for that of Elinor Evans ; but the jury were 
not persuaded by it, so that the admissibility of that 
evidence did not come to be judicially decided. The 
contest between these claimants, to neither of whom 
the words of the disposition corresponded, opened the 
way by the uncertainty appearing on the parol evi- 
dence, for the title of the heir at law. 

After it had been found that there was no mistake 
in the name, the question of course lay wholly be- 
tween Mary Thomas, and the heir at law.; or, in other 
words, the only consideration which remained was, 
whether the description was applicable, with sufficient 
certainty, to entitle her as the object of the disposi- 
tion ; in which shape of the contest the distinction 
which has been above shewn to have been taken in 
Beaumont v. Bell", in favour of those cases of defec- 
tive dispositions, where the person intended was 
clearly perceived through the mistake, and no person 
was in existence to claim under the erroneous descrip- 
tion, became very important ; for though the jury had 
disallowed the pretensions of Elinor Evans, the court 
thought that in as much as . the description both of 
place and relationship was applicable to her, such a 
degree of uncertainty as to the person intended was 
thereby introduced as was sufficient to exclude the ap- 
plication of the maxim of falsa demonstratio non no - 
eet; for that rule will only apply si constat de per- 


■ 2 P. Wrag. 241. 
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sona (6). And therefore, as Elinor Evans could not 
takp because nothing but the description or demon- 
stratio belonged to her, and there was a person in ex- 
istence and claiming, to whom the name applied ; so 
neither was Mary Thomas suffered to take under the 
devise, because nothing but the name applied to her, 
and the description both' as to place and kindred was 
precisely appropriate to another person in exist- 
ence and contending for the preference on these 
grounds (7). 

Of am ef- It is to be observed, that neither the Christian nor 
false or surname of Elinor Evans agreed with the name in the 
•cnption. will ; but where the mistake has been only in the 
Christian name, and the instrument has contained a 
full and exact description of the person so imper- 
fectly designated by name , although there has existed 
another person wholly answering to the name in both 
particulars, the particularity of the description has 
outweighed the advantage on the other side arising 


(6) But a true description will assist a wrong name, if there is no 
other person of the name. 5 Vez. 217. And if there is a certain 
description, and a further description is added, it is immaterial 
whether the superadded description be true or false. See Bradwin 
v. Harpur, Amb. 375. Which case presents an instance of a trans- 
position of parties, the legacy intended for one being given to the 
other by a very evident mistake of the names. See this subject 
ably commented upon in Doe on dem. Harris v. Greathead, 8 East, 

'91. see also 8 East, 149. 

(7) In this case, the first ambiguity was ambiguitas latent, for it 
only appeared by reference to outward circumstances; but though 
extrinsic circumstances produced the ambiguity, they offered no me- 
dia f r its explanation ; and this is the proper description of an in* 
curable latent ambiguity. 
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from the coincidence in both the Christian and sur- 
names. As where the devise was to the Rev. Charles 
Smith, of Stapleford Tawney in the county of Essex, 
clerk, and the legacy was claimed by the Rev. Rich- 
ard Smith, of Stapleford Tawney, in the county of 
Essex, clerk. It was contended that one Charles 
Smith, an officer in the army, who had lived at Rum- 
ford in Essex, and had been dead some time, was in- 
tended, and that so the legacy had lapsed ; but it was 
proved by the widow of Charles Smith, that he died 
before the testatrix made her will; and upon the 
court’s manifesting a decided opinion against the ex- 
ecutor and trustee of the residuary legatee, the point 
was given up, and a decree was made for the legacy, 
with interest, but without costs, in favour of the plain- 
tiff, the Rev. Richard Smith (8). 

The result seems to be, that wherever an ambi- 
guity arises from the inapplicability of the name or 
description, as such ambiguity is produced by the 
state of facts, it is open to explanation by parol evi- 
dence, being properly an example of the latens 
ambiguitas ; but still the evidence, when let in, may 
increase instead of lessening the degree of uncer- 
tainty, or it may fall short of affording tjiat degree of 
inference, which is requisite to decide the court or the 
jury. 

(8) 6 Vez. Jun. 42. Smith v. Coney. So in Parsons v. Parsons, 

1 Vez. Jun. 266. and in Garth v. Meyrick, 1 Bro. C. R. 30. cir- 
cumstances weighed in favour of a person imperfectly named against 
another person to whom the name belonged, but who clearly ap- 
peared not to be the person intended, when the circumstances of 
description, and the facts coming in upon parol evidence, were coup- 
led together. 
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Thus much a$ to mistakes in the names and des- 
criptions of persons, by which it appears, that very 
wide deviations and mistakes have been corrected by 
parol and extrinsic evidence. But when a blank is 
left for the name of a legatee or devisee, it is too 
much to set up an object of the testator’s bounty, by 
any description of evidence. Thus in the case of 
Hunt v. Hort (9), where the testatrix directed that 
her other pictures (having made some previous specific 
bequests of pictures), should become the property of 

Lady , the Chancellor said he could not supply 

a blank by parol evidence; though there certainly 
were some strong circumstances in the will itself, to 
shew that Lady Hort was the person intended. But 
where there was a blank only left for the Christian 
name, evidence was without difficulty read to shew 
the testator’s intentions, with regard to the person 
answering to the surname °. And two initials of the 
person to whom a legacy is given, have been filled 
up by parol evidence of the person intended (10). 

It must be allowed, that, in the last instance, the 
rule of admitting parol evidence in the case of an 

* Price v. Page, 4 Vcz. Jun. 680. 


(9) 3 Bro. C. R. 311. ; and the same point was adjudged in 
Baylis and Church v. the Attorney General, 2 Atk. 239. ; and 
again in Castledon v. Turner, 3 Atk. 257. : and see Pym v. Black- 
burn, 3 Vez. Jun. 457. 

(10) Abbott v. Massie, 4 Vez. Jun. 148.; and where a will is 
hardly legible, and the legacies are in figures, the court will refer 
It to the Master to examine what the legacies were. So where a 
legatee’s name was falsely spelt, it was referred to a Master to see 
who was intended. 1 P. Wms. 425. 
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ambiguity latent, and rejecting it when offered to ex- 
pound an ambiguity patent, becomes a little unsteady. 
Where a testator gives a legacy to Mrs. G. it is not 
easy to shew that the ambiguity which this imperfect 
designation creates is not an ambiguity arising upon 
the face of the will, and, as such, an ambiguity pa- 
tent. 

Perhaps we must allow that the rule is flexible to 
the extent of admitting extrinsic evidence in a few 
particular cases, where the ambiguity, though pa- 
tent, arises from something short in the expression 
or designation of the objects of the testator’s inten- 
tion, and is of a nature calculated to receive an easy 
explanation from outward facts. 

So in other cases, although the effect of a positive 
clause', is not to he controuled hy inference from 
other parts of the instrument ; yet if matter can be 
collected from the general context of the instrument; 
the approach to an ambiguity patent in a particular 
clause or sentence, will not exclude the admission of 
parol evidence, provided it tends to confirm this col- 
lective inference from the context. Indeed, that can 
scarcely be termed an ambiguity, which is capable 
of an exposition from other parts, or from the 
hearing and scope, of the instrument. And it is ge- 
nerally true, that where the context of the instru- 
ment reflects light upon an ambiguous passage, hut 
not strong enough to decide the exposition with suffi- 
cient certainty, it may nevertheless afford a ground 
for the admission of extrinsic evidence. Perhaps, 
too, we may go a step further, and say, that where 


Of the 
lights re- 
flected up- 
on particu- 
lar pas- 
sages by 
the con- 
text. 


9 Jones r. Colbeck, 8Vez. Jun.42. 
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p 

such secondary grounds of construction are morally 
decisive, as may sometimes be the ease, it may he 
doubted, whether any extrinsic evidence can be re- 
ceived to contradict it ; for instruments are not to be 
construed piecemeal, but illustration is to be borrow- 
ed 4 from all the parts of them, to give light to par- 
ticular passages. 

In Ulrich v. Litchfield ', the ambiguity was also 
upon the face of the instrument, but there was a 
bearing in the language of the will that assisted the 
sense; parol evidence was therefore, as it seems, 
very consistently and properly admitted, to decide 
the preponderance. The devise in Castledon v. Tur- 
ner *, upon which the question arose, was considered 
as receiving illustration from the other parts of the 
will, and from a natural order of preference, inferrible 
both from the instrument itself, and from the rela- 
tion of the persons concerned ; so that the particular 
uncertainty was expounded by a comparison with the 
general tenour and object of the will ; yet the Lord 
Chancellor seemed to hold, that as it was a case in 
which there was an absolute omission of a devisee, 
no extrinsic evidence could be admitted. But the 
case, as it waB regarded by his Lordship, did not 
stand in need of it, there being enough in the will 
for its own exposition. The point of the case was 
this : — W. bequeathed his lands to his wife for her 
life, and after her decease, to M. D. the niece of his 
wife, and proceeded thus : " Item, I give the use of 
500/. stock for her natural life, but after her decease, 

I give the 500/. among my wife’s brothers and sis- 

* See Coker v. Guy, 2 Bos. et Pull. 565. 

r . 2 Atk. 372. ’ 3 Atk. 257. 
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ters.” Lord Hardwicke considered this as a case* 
of the absolute omission of a devisee, and nearly 
the same as where a blank is left for the name of the 
devisee, in which case parol evidence is always ex* 
eluded. 

i 

Upon the whole it appears that whatever doubts 
may exist, whether in any case of a palpable ambi- 
guity patent , any help can be borrowed from mere 
parol evidence, consisting of words and declarations ; 
vet it seems to be settled in practice, that if the The conrt* 

J ... . will some- 

COUrt can, from the lights furnished by the mstru- times look 

ment itself, gain some foundation of conjectural in- instrument, 
ferencc, they will look out of the instrument itself the inten- 
to the situation of the parties or persons concern- the" situ™ 
ed(ll). Masters v. Masters (12), was a strong case person or' 
decided on this principle. There a testatrix gave a property ‘ 
sum of money to all and every the hospitals, with- 
out saying where the hospitals intended by her were ; 
but because it appeared that the testatrix lived at 


(11) In the case of Crone v. Odell, Ball and Beatty’s Reports 
of Cases in the Court of Chancery in Ireland, page 449. we find 
Lord Chancellor Manners thus expressing himself on this point : 

An argument has been urged by the counsel for the defendant 
(with a view to exclude the consideration of the state of the tes- 
tator’s family), that the court cannot travel out of the will for 
that purpose. The contrary, however, has been held to be law 
from the time of Wild’s case, 1 Rep. 16. to the present time. In 
Goodinge v. Goodinge, 1 Vez. 231. the same argument was urged, 
and over-ruled by Lord Hardwicke ; and his opinion on that point 
has been confirmed by the uniform decisions of courts of equity 
ever since. 

(12) 1 P. Wms. 423. It appears also by this case, that a blank 
left in a codicil may sometimes be supplied from the will. 
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Canterbury, and moreover, that she took notice by 
her will of two Canterbury hospitals ; the devise was 
held not to be void for uncertainty, but to have been 
intended for all the hospitals of Canterbury. 

The same practice of looking out of an instrument 
to the situation of the parties concerned, for collect- 
ing' inferences of intention, appears in the case of 
Harris v. the Bishop of London *, which was thus : 
Talbot Barker being seised in fee of a real estate, as 
heir on the part of his mother’s mother, and being 
also seised in fee of a very small estate of 41. per an- 
num i, as heir of his own father, devised all these 
lands to trustees and their heirs, in trust to pay seve- 
ral annuities and charities ; after payment of which, 
he devised the residue of the rents and profits of the 
premises to his own right heirs of his mother’s side, 
for ever : and the question was, who should be en- 
titled to the residue of the rents and profits ; whether 
the heir of the mother’s father, or the heir of the 
mother’s mother. Here the court looked beyond the 
will to the testator’s title to the property devised, and 
finding it to be derived through the mother’s mother, 
decreed it to go the heirs of the testator on the part 
of his mother’s mother. 

This will perhaps appear, when properly consider- 
ed, a stronger case than that of Masters and Masters ; 
for although the extraneous matter was not intro- 
duced to explain an ambiguity patent, since in the 
words of the will there was no ambiguity at all ; yet 
it was certainly resorted to by Lord Macclesfield, to 
annex a meaning to words beyond their legal effect ; 


• 2 P. Wbm. 135. 
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the "right heirs of the mother’s side,” being a des- 
cription properly applicable, in the first place, to the 
heir of the mother’s father; nevertheless, as we have 
seen, the court gave the estate to the heir of the mo- 
ther’s mother, in deference to the argument drawn 
from the manner in which the estate had in fact de- 
volved to the testator. And it is to be further noted, 
that in this case the Chancellor did not look out of 
the will to the title to the property (13) for the sake 
of deciding the judgment already inclined the same 
way by the context of the instrument, for it docs not 
seem that the will afforded any internal evidence. 

But the want of this internal evidence in the will 
itself, to justify the resort in the last-mentioned case 
to the external facts, makes the propriety of that 
decision at least questionable , if we regard the au- 
thorities on this head ; and, perhaps, the consistency 
of leg-al principles was better consulted by the firm- 
ness of the decision of Lord Talbot, in the case of 
Brown v. Selwyn “, which was shortly as follows : 
John Brown made his will, and after several disposi- 
tions of real and personal property, devised as fol- 
lows : " And as to the rest, residue, and remainder 
of my estate, whether real or personal, whereof I 
am seised or possessed, or which I am any ways en- 

* Cas. Temp. Lord Talbot, 240. ; and see 4 Bro. P. C. 179. 


(13) There are numerous cases where the descriptive force of 
/words have been decided by reference to the circumstances of the 
property ; as where words inapplicable in their proper sense to 
leaseholds or copyholds, have been held to include them out of 
regard to the actual situation of the testator’s property. See these 
cases, ant* } Vol. I. eh. 4. 

t 
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titled to, I give and bequeath the same, and every 
part thereof, and all my right, title, and interest 
therein and thereto, unto such my executor or exe- 
cutors hereinafter named, as shall duly take on him 
or them the execution of this my. will, his or their 
heirs, executors, administrators, and assigns, as te- 
nants in common, and not as joint-tenants.” And 
the testator afterwards appointed the plaintiff and de- 
fendant his executors, and died, and the plaintiff and 
defendant both proved the will. The defendant was, 
at the time of the testator’s death, indebted to him in 
3000/. and for securing thereof, had given a bond to 
the testator (14). The prayer of the bill was, that 
the defendant might account with the plaintiff for the 
testator’s residuary property, and pay to him a moiety 
of the said sum of 3000/. with interest, and the cross 
bill was brought up to have the bond delivered up to 
be cancelled. It appeared by the answer of the de- 
fendant in the original cause, and by the proofs (15), 
that the testator really designed to give this money 


In equity a 
debt is not 
released by 
the credi- 
tor’s mak- 
ing his 
debtor his 
executor. 


(14) In equity, a debt is not released by a creditor’s making 
his debtor his executor ; but at law it is otherwise ; and if a cre- 
ditor makes his debtor and another his executors, the consequence 
at law is still the same ; nor is this consequence varied by the fact 
of the debtor’s administering, or not administering ; the reason 
whereof is this, that the other cannot bring an action without 
joining him who refuses, and they cannot sue one of themselves 
for a personal thing. See this doctrine well treated of, in Plowd. 
Comm. 184. Woodward v. Lord Darcey. 

(15) In courts of equity, these parol proofs are generally per- 
mitted to be read without prejudice. But at law, where the jury 
might, and probably would be, influenced, by the admission of 
such improper testimony, the production of it will not be allowed* 
See this distinction adverted to by Mr. Justice Powell, in Newton 
v . Preston, Prec. in Ch. 104. 
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to the defendant, and that he had actually instructed 
one Viner, the attorney who drew the will, to make 
this disposition accordingly ; that Viner neglected to 
make mention of it in the will, insisting that the 
bond would be extinguished and released, of course, 
by Selwyn’s being appointed executor ; but that the 
testator appearing dissatisfied with Vincr’s opinion, a 
case was laid before counsel, who confirmed what 
Viner had said, relying upon which, the testator 
signed and published his will, with a full persuasion 
that the bond would be extinguished ; and this ap- 
peared clearly to have been the intention of the tes- 
tator. 

It was impossible for parol evidence to be more de- 
cisive than that which was offered in this case, if it 
could have been received ; but it is equally plain,* 
that if the will were considered without the parol evi- 
dence, and the general devising words giving all the 
real and personal property, not before disposed of, 
to the residuary legatees, were only.attended to, that 
this debt was included in the bequest, as falling 
under the description of personal estate. The Chan- 
cellor, although he declared it to be his private opi- 
nion that the debt was intended to be released to the 
executor, by whom it was owing, thought himself 
not at liberty to yield to the parol evidence, and to 
make a construction against the plain words of the 
will. 

Although the case of Brown v. Sehvyn, is not 
easily recon cileable with that of Harris v. the Bishop 
of London, yet it is not opposed to the doctrine of 
the admissibility of parol and extrinsic evidence, 
to decide the judgment already strongly inclined by 


* SI 
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the context and external evidence of the instru- 
ment. 


We may safely say that there is no rule which stands 
on a surer principle than this — that parol evidence 
is never to be admitted where there is no ambiguity 
to call for explanation, and where the will may ope- 
rate according to the words without any such foreign 
help. If, on the other hand, there is no subject on 
which the words in their ordinary and received sense 
can operate, extrinsic evidence may be called in. 
Bat an intention in the testator beyond the natural 
meaning of the expressions used, is never to be 
gratuitously inferred. Thus in a late case in the 
Common Pleas, where there was an estate sufficient 
to satisfy the devise according to the proper meaning 
of the description of the premises, collateral evi- 
dence was held not admissible to shew that the testa- 
tor meant to use the description in a more extensive 
sense. In that case the devise was of “ all my estate 
of Ashton.” The testator had an estate from the 
mother’s side, and also a paternal estate. His ma- 
ternal estate comprehended a manor, capital farm, 
and lands in the parish of Ashton, as well as several 
other estates, some in an adjoining parish, and some 
in parishes at the distance of ten or fifteen miles from 
Ashton. It was attempted to be shewn that the tes- 
tator was always accustomed to call his maternal pro- 
perty his f Ashton estate/ to raise the inference that 
he intended to devise the whole of liis maternal es- 
tate by the name of his ‘ estate of Ashton / but the 
court refused the evidence \ 


’ Doed. Sir Arthur Chichester, Bart. v. Oxenden, 3 Taunt. 147. 
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Section V. 


Rules of construction not to be opposed by extrinsic 

evidence. 


UPON the whole, the distinction, according to 
Lord Thurlow, seems to be this : that all sorts of 
evidence are admissible, with different degrees of 
weight and value, to rebut presumptions of equity (1), 
and even that constructive operation of an instru- 
ment which is rcferriblc to .presumption ; but that 
where the question arises upon the construction of 
words, qua words, no extrinsic evidence can be ad- 
mitted ; still less can it be received to controul a tech- 
nical rule of verbal construction (2). 

There are some equities arising upon written in- Someeqmt* 
struments, the strict and technical nature of which too strict 

to depend 

seems to place them clearly out of the reach of parol upon evi- 

dence of 
intention. 


(1) It has long been fully settled, that parol evidence is admis- 
sible to rebut a resulting use. Lord Altham v, the Earl of Angle- 
sea, 2 Salk. 676. see also Roe, lessee of Roach v. Popliam and 
others, Dougl. 2. 

(2) When certain words have received a certain technical con- 
struction, we must abide by the decisions in construing such words, 
otherwise we shall be removing land-marks, by Kenyon C. J. and 
Lawrence, J. 6 T. R. 334. 

VOL. II. 


» 
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evidence ; by which are meant those which do not arise 
out of the presumable intention, or the moral and con- 
scientious relations of parties ; but out of an artificial 
system of jurisprudence, the maxims of which can be 
neither steady nor clear unless pursued to their con- 
sequences, and kept uniform in their application. 
This observation holds especially with respect to the 
rules which govern the succession to property ; to 
which some equitable canons apply of a merely posi- 
tive nature, and which are grounded on accident 
and habit, rather than principle or presumption. 
Such appears to be the rule which favours the real 
representative, by applying the personal estate in 
exoneration of the land, though expressly charged 
by the testator — a rule derived to us from the ancient 
policy of our ancestors, which has impressed on the 
law of landed property, its inveterate preferences in 
favour of the heir, whom it was anxious to qualify 
with the means of sustaining the duties of the feudal 
relation. Though it may be observed that the aboli- 
tion of the feudal tenures, and the growing interests 
of commerce, have made the courts very ready to 
take cases out of a rule, which is considered as not 
agreeable to the situation of the times; still, how- 
ever, it is left standing, and though living in disho- 
nour, is of general obligation in courts of equity. 

So too, the rules which apply to and modify the 
titles to real and personal property, (wherein the 
courts of equity hold a perfect agreement with 
courts of law), as, for example, such as concern the 
rights of representation and administration, the quan- 
tity of estates expressed by certain legal idioms, the 
compass and effect of limitations, and the descriptive 
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force of technical expressions (3), are not to be 
shaken by extrinsic evidence. Thus, that rule of 
construction which makes void a remainder of per- 
sonal estate, limited upon a prior gift or assignment 
of the same to a man and the heirs of his body, and 


(3) That parol evidence cannot be admitted to contradict such 
legal signification and compass of >vords, see Kelly v. Pauletf, 
Ambl. 605. The sense of words as fixed by legal authority, is 
not to be altered by external proofs of contrary intention. Thus, 
for example, the sense and scope of the word Relations , where 
there is a devise to persons by that general name, without any 
words of more specific designation, have been adjusted <o the sta- 
tute of distributions in courts of equity, and adjudged to compre- 
hend only the nearest of kin, to the extent of the de crees within 
that statute: and extrinsic evidence will not be let in to shew that 
a greater or less compass was intended to be given to the word by 
the testator; vide Whithorne v. Harris, 2 Vez. 527. Roach v . 
Hammond, Prec. in Chan. 401. Harding v. Glyn, 1 Atk. 468. 
Green v. Howard, 1 Bro. C. R. 31. 

It may be useful as the point lias occurred, to collect for the 
reader the decisions upon it, which are rather curious. 

The construction does not render the will inofficious and nuga- 
tory, since the wife is excluded, not being within the meaning of 
the next of kin, but provided for by the statute by the name of 
wife. The statute of distributions marks the distinction between 
the next of kin and the widow. And the ordinary legal sense of 
the next of kin is never held to include the wife. Thus where a 
man devised his residue to be divided among his next of kin, as if 
he had died intestate, the words u as if he had died intestate,” 
were rejected as surplusage, and the next of kin by blood only 
were held intitled under the will, Garrick v. Lord Camden, Pat- 
ton v. Jones, 14 Vez. Jun. 372. So the marital right of the hus- 
band as administrator by law,' is excluded by a limitation to the 
next of kin of the wife. Anderson v. Dawson, 15 Vez. Jun. 537. 
Neither is it without effect, though the persons to take under this 
construction be the same and only such as would take under the 
statute, for still their shares may bo different ; as if a testator di- 
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vests the absolute and ultimate interest in the first 
graptee or devisee, cannot be opposed by parol evi- 
dence. Accordingly in Stratton v. Payne *, where 
the testator devised his personal as well as real estate 
to A. P. and the heirs of her body, with a limitation 

* 3 Bro. P. C. 257. ' 


rccts a sum to be equally divided among his relations, it must go to 
them per capita^ and not per stirpes , see Thomas v, Hoole, Cas. 
Temp. Talbot, 251. Philips v. Garth, 3 Bro. C. R. 64. Butler o. 
Stratton, 3 Bro. C. R. 367. The rule of division is the same also 
■where the bequest is to the next of kin, and there are brothers and 
brother’s children. Though it is to be observed that under a be- 
quest to the next of kin in equal degree if brothers or sisters are 
living, they will take in exclusion of the child or children of a de- 
ceased brother or sister. Wimbles v . Pitcher, 12 Vcz. Jun. 433. 
If a legacy be given to the descendants of A. and B., equally, chil- 
dren and grandchildren take per capita . Norlhey v . Strange, 1 P. 
Wms. 342. and Blackler v. Webb, 2 P. Wms. 383. But Jones i\ 
Beale, 2 Vern. 381. which carried a bequest to relations to the chil- 
dren' of a cousin-german, living the parent, cannot be law; for 
the statute docs not carry the representation among collaterals be- 
yond the children of brothers and sisters. 

At the conclusion of the case of Maitland v . Adair, 3 Vez. 
Jun. 232. we^nd a dictum of Lord C. Loughborough, that where 
a person bequeaths among his relations, those by affinity are not 
included. If however, the testator mark an intent to carry the word 
( relations 9 beyond the extent of the statute, the court will effec- 
tuate the disposition, the statute being only adopted from neces- 
sity. But a legacy for a mourning ring to each of the testa- 
tor’s relations, by blood or marriage , was confined by the court 
to nearest of kin, according to the statute of distributions, and to 
those who had married persons entitled under it. See Davison v. 
Mellish, 5 Vez. Jun. 52p. It has been held that an exclusive ap- 
pointment, under a power of appointing to and among such of tes- 
tator’s relations as shall be living at the time of testator’s death. 
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over in default of issue of A. P., the limitation over 
was adjudged void both by the Court of Chancery 
and the Lords, who concurred in rejecting parol evi- 
dence, (though it was the evidence of the person who 
drew the will), to shew an intention in the testator 
opposed to this construction. 

Again, it is a rule of construction in courts, both 
of law and equity, that a devise to a man and his 


in such shares as the appointor shall please, is good, 1 T. R. 435. 
and where a trustee has the power of selecting, he may go beyond 
the statute of distributions, see Crewys v. Coleman, 9 Vez. Jun. 
319. So where a person has a power of distribution among poor 
relations, he may distribute among all poor relations however re- 
mote : but wherever the court is called in to distribute, in failure 
of the person so empowered, it will confine itself to relations within 
the statute of distributions, Mahon v. Savage, 1 Ca. temp. Lord 
Redesdale, 111. and see Spring ex dem. Titcher v. Biles, 1 T. R. 
435, note (f). If a testator give to his poor relations; one who 
is poor at the time of the death, but becomes rich before distri- 
bution, seems not to be entitled ; and if a poor relation so en- 
titled die before distribution, his claim is held not to be trans- 
mitted, id. It is to be observed, that as the property in these 
cases does not pass by virtue of the statute, (the court only taking 
it as their guide in ascertaining the persons to take), the shares and 
proportions are to be regulated according to the intent of the testa- 
tor, Brunsden v. Woodridge, Ambl. 507. Butler v. Shaltou, 3 
Bro. C. C. 3(57. and in the late casein the Common Pleas, of Doe 
ex derm Thwaites and others v. Over and others, 1 Taunt. 2G3. the 
statute was adopted as the guide for ascertaining the relations, 
to satisfy that term in a will whei^e the subject was real property. 

The word family denotes as definite an object of a devise as the 
word relations , and shall be expounded in like manner, Crewys v. 
Coleman, 4 Vez. Jun. 319. and observe that under a disposition by 
will to A.’s and B.’s families, the children are entitled exclusively 
of their parents, Barnes v. Patch, II Vez. Jun. 604* 

3 
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heirs and assigns, or a bequest to one and his execu- 
tors, administrators and assigns, conveys no original 
interest to the representatives, but by transmission 
only, and that consequently the devise or legacy fails 
if the devisee or legatee die before the testator ; and 
this construction, though it operates to destroy pro 
tanto the will, cannot be opposed by parol evidence 
of the testator’s contrary intention as to the devisee ; 
which point was decided so long ago as in the case 
of Brett v. Rigden, . in Plowden’s Commentaries (4) 
upon the statutes 32 and 34 II. VIII. of wills, (which, 
like that of the 29 Car II. require a will to be in writ- 
ing;) where, the evidence offered of the testator’s 
declaration of his bountiful intention towards the heir 
of the deceased devisee was rejected, as being in de- 
rogation of those statutes of II. 8. ; and the same 
point in respect to a legatee under similar circum- 
stances, may be seen in the case of Maybank v. 
Brooks b . 


v 1 Bro. C. R. 84. 


(4) 315, 3d point, and see the case of Doe dem. Turner r. 
Kelt, 4 T. II. 601. A. devised to B. and the heirs of her body, 
B. died in the life-time of A. A. by a codicil confirmed his will, 
held that the heir of B. took nothing, although it appeared that A. 
knew of t he death of B* and of the birth of her son before he made 
his codicil . 
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Of the presumptive Trust in the Executor for the 
next of Kin of the Testator as to the Surplus tin - 
disposed of by the Will . 

AN executor, to whom a legacy is given, is ge- 
nerally, by the equitable presumption raised by that 
circumstance, deprived of the benefit of his legal 
title ; and becomes a trustee of the surplus, undis- 
posed of by the will, for the nearest of kin to the 
testator ; which is a presumptive construction, aris- 
ing out of the instrument itself, and resting on an 
implied exclusion from the whole, by a specific gift 
of part(l). 


(1) A similar question sometimes arises in the case of a devise 
of real property, where the estate is devised subject to various 
charges and partial dispositions of the rents and profits, but with- 
out any express disposition of the beneficial residue: viz. whether 
such residue is to remain with the devisee, or to become a resulting 
trust for the heir at law. This was the point in the late case of 
King and Denison, 1 Vez. and Beatnes 2G0. in which the court, 
collecting the intention from the whole of the will, construed it a 
beneficial devise, and not a resulting trust. 

Iiis Lordship observed, that the principles applicable to the case 
were well settled. lie adopted those expressed in Ilill ©. the 
Bishop of London, 1 Atk. 618. as affording the grounds upon 
which Lord Ilardwicke proceeded. The distinction, his Lordship 
said, upon which the court had gone, was this. If I give to A. 
and his heirs all my real estate, charged with my debts, this is a 
devise to him for a particular purpose, but not for that purpose 
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The question, as to the admissibility of evidence 
to rebut this presumption, will only properly arise 
where the legacy to the executor is accompanied by 
no particular words, denoting in a special manner, 
the intention of the testator ; for there may be cases. 


only. If the devise be upon trust to pay my debts, that is a devise 
for a particular purpose, and nothing more. The former is a de- 
rise of the estate of inheritance, for the purpose of giving the dew 
visec the beneficial interest, subject to a particular purpose ; the 
latter is a devise for a particular purpose, with no intention to give 
to the devisee the beneficial interest. This, he observed, was the 
meaning of the several passages in Hill v. the Bishop of London, 
and other cases before Lord Hardwicke, who marked the distinc- 
tion that the word trust was not made use of. That was a circum- 
stance to be attended to, but nothing more. If the whole frame 
of the will created a trust, for the particular purpose of satisfying 
which the estate was devised, the law was the same, although the 
word trust was not used. 

The case just adverted to turned mainly upon the distinction 
between a direct trust and a charge, or a devise upon trust and a 
devise subject to a charge ; though in equity these objects are en- 
forced in the same way. And it was considered by the court to be 
very clear that a devise, after a direction that all the debts should 
be paid, amounted only to a charge. This, then, was the ground 
of the decision, though the court gave some weight to the circum- 
stance that the devisees were infants, and that it was difficult to 
consider an infant as intended to be a trustee ; and also to the fact 
that the heir took a benefit under the will. In general, however, 
a legacy to the heir has not been considered as sufficient to defeat 
his title to the real estate undisposed of. See Kellett v. Keilett, 
1 Bali aud Beatty, 543. And where the question was upon the 
construction, whether the real estate passed under the word ef- 
fects in the residuary clause ; and there was nothing positive in the 
will to shew that real estate was intended to be included in the 
term ; the reversion in fee was held to descend to the heir, although 
he had a rent-charge devised to him for his life, out of the same 
estate. See Camfield o. Gilbert, 3 East, 516. 
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as Rachfield v. Careless (2), wherein the language 
whereby the legacy is given, may carry the pre- 
sumption so high as to place it on a level with an 
explicit declaration, and above all parol proofs to 
the contrary. Mr. J. Powis, who sat for the Chan- 
cellor, in the last-mentioned case, declared his ge- 


(2) 2 P. Wins. 157. in which case a legacy of 51. was given to 
the executor for his care in fulfilling the will. Vide May v. Lewin, 

2 P. Wins. 158. n. 1. and the numerous distinctions on this subject 

in Mr. Coxe’s note to Farrington v. Knightley, 1 P. Wms. 549. 

and the cases in the note at the end of Nisbett v. Murray ; see 

also Abbott v . Abbott, 6 Vez. Jun. 225. and the cases therein 

cited. From the whole of which it appears, that a legacy will not When a 

take away an executor’s right to the surplus, unless such legacy is take-away 

inconsistent with the supposition that he was meant to take the 

whole. But the executor is always excluded where the words of to the sur* 

the will indicate an intention to impose a burthen rather than to ^ U8 ‘ 

confer a benefit, whether there be any legacy given to the executor 

or not. Urquhart v. King, 7 Vez. Jun. 225. Selley v. Wood, 

10 Vez. Jun. 71. Where an executor had a legacy for his trouble, 
parol evidence was admitted on behalf of his co-executrix, an in- 
fant, to rebut the presumption for the next of kin. Williams v. 

Joue?, 10 Vez. Jun. 77. And the Chancellor decreed to the infant 
the whole residue. In the case of White and Evans, both the exe- 
cutors had legacies, and the legacy to one was for his care and 
trouble, but no evidence was offered in favour of him whose legacy 
was not said to be for his care and trouble, 4 Vez. Jun. 21. Un- 
equal legacies given to executors by their own names will not ex- 
clude them from the residue, 1 Bro. C. C. 328. and see Griffiths 
v. Hamilton, 12 Vez. Jun. 298. and Rawlins v . Jennings, 13 Vez. 

Jun. 39. A legacy to the next of kin does not exclude such next 
ef kin from his title as such, 10 Vez. Jun. 74. 

If a testator shews an intention to give the residue away from the 
executors, though the bequest fails the executor is excluded, as 
where the testator gives it in the manner he shall appoint, and he 
maizes no appointment, or where a blank is left for the residuary 
devisees, the executors are not entitled. And a general bequest upon 
trusts, not sufficient to exhaust the whole property, raises a trust for 
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Of the dis- 
tinction be- 
tween ad- 
mitting evi- 
dence to 
roue and 
to rebut an 
equity. 


neral repugnance to admit parol evidence in opposi- 
tion to this equity for the next of kin, and stated it 
to have been a vexata questio , on which there had 
been the greatest variety of opinion in all the tri- 
bunals in which it had been agitated. 

It seems that in the earlier cases, the hesitation in 


the next of kin. If, however, a particular legacy lapses, or is void, 
it falls to executor where he is entitled to the surplus ; for the rule 
is, that executors take the residue precisely in the same plight as a 
residuary legatee. Dawson ». Clark, 15 Vez. Jun. 409. 

It is to be observed, that in the case of Rachfield v. Careless, 
evidence seems to have been admitted in favour of the next of kin, 
upon which Mr. Coxe remarks, that it appears to be the only case 
in which parol evidence has been admitted in favour of the next of 
kin. . Nothing, indeed, is more obvious than the distinction be- 
tween raising and rebutting a presumption or an equity, for the 
former of which objects, parol and extrinsic evidence can never, 
without great violation of principle, be admitted ; but the equity 
ought first to be raised by the presumptive construction of the in- 
strument, to which equity parol evidence may be opposed ; and 
then I conceive it follows upon sound maxims both of law and 
equity, that parol evidence may likewise be adduced in opposition 
to this rebutting evidence, and in support of the original presump- 
tive equity. And this, I apprehend, has always been the rule of 
proceeding ; so that the observation of the learned editor just al- 
luded to, must be understood as adverting only to the inadmissibi- 
lity of parol evidence, in the first instance, and for the purpose of 
raising the equity for the nearest of kin, against the legal title. 
Indeed, the parol evidence, in the case last-mentioned, for the next 
of kin, seems to' have been superfluous, since the presumption 
against the executor, from the particular language of the bequest 
to him, was so strong as to amount to a declaration by the will 
itself. The last case in the books upon this subject, is the 
case of Langham v. Sandford, 17 Vez. Jun. 435. which agrees 
with all that has before been said in this note, and though in that 
case the particular legacy given to the executor was accompanied 
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admitting parol evidence to repel this trust for the 
next of kin, arose in a great degree from the doc- 
trine that in courts of equity an executor was not to 
be considered as any thing more than a trustee (3). 

But since the case of Foster v. Munt a , an executor 
has been uniformly regarded as entitled to the whole 
undisposed of residue, unless there is a violent pre- 
sumption to the contrary, which, a legacy given to 
him by the testator, without any disposition of the 
surplus, was by that case considered as affording. 


It would be endless to enumerate the cases upon Mr.justic* 
this subject (4), but it may be useful to observe that obserla- 

tious on the 


a 1 Vern. 473. 2 Vern. 676. 


by an exception of part of the property which was the subject of 
it, and which part, not being otherwise disposed of, would have 
fallen into the residue, and so have defeated the testator’s purpose, 
considering the legacy not as an exclusion, yet such exception was 
not held to afford any inference in prejudice of the executor. The 
case was, however, decided against the executor, on account of 
the weakness of the evidence which was adduced on his side. 
Upon the whole, it may be stated, that the leaning of courts of 
equity is strongly against the executor’s being excluded by hav- 
ing a particular legacy bequeathed to him ; and in the recent 
case of King v. Denison, 1 Vez. and Beames 278. it was ob- 
served, by the present Chancellor, that the doctrine had given so 
little satisfaction that case upon case had occurred paring down its 
application, until it was not easy to say upon what foundation it 
stood. 

(3) See the case of the Duke of Rutland v. the Duchess of Rut- 
land, 2 P. Wins. 212. and the observations of Powis J. in Rachfield 
v. Careless, 1 P. Wms. 548. That an executor and administrator 
having paid all debts, legacies and funeral expences, was compel- 
lable to divide among the next of kin, was a proposition in 2 Inst. 
33. inadvertently laid down. 

(4) In Clennell v* Lewthwaite, 4 Vez. Jun. 471. which was 
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Mr. J. Buller, sitting for the Chancellor, in the case of 
Nonrse v. Pinch b , discovered a sentiment very strong 
against admitting parol evidence at all in such cases, 
avowing the short period of his authority in that court 
as his reason for declining an opposition to the series 
of authorities in the same court, the other way. It 
appeared also to be the clear opinion of the Judge, 
that even under these authorities, at most, only that 
part of the evidence could be admitted, which re- 
ferred to the time of the making of the will : and 
he probably would- have rejected the evidence offered, 
oti that ground, if, under his third view of the case, 
it had not been clear against the executrix. The 
force of Mr. J. Buller’s objections have been ac- 
knowledged by great authorities, since the decision 
above-mentioned. 

The decree of the Judge was afterwards confirmed 
by Lord Chancellor Loughborough, on the insuffi- 
ciency of the evidence offered. But since the case of 
Clennel v. Lewthvvaite * in which the reasoning of 
the Judge in Noursc v. Finch, was much under re- 
view and ably observed upon, it seems to have been 
regarded as settled, that parol evidence of all kinds is 
admissible to rebut the resulting equity for the next of 
kin arising from any circumstances in a will by impli- 
cation excluding the executor from the benefit of his 
legal title : and it seems to be of no importance, as to 
the mere question of admissibility, whether the mat- 

* 1 Vez. Jud. 344. * 4 Vez. Jun. 471. 


decided above thirteen years ago, it was observed by the Master 
of the Rolls, that the cases on the question were so numerous, that 
it was a disgrace to the court. 
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ters in proof were contemporary with, or subsequent 
to, the willi although there is admitted to be a great 
difference in the weight of this testimony, as it re- 
fers to a contemporary or subsequent period. 

A11 the cases were then set forth in the order of 
time in which they were decided, and profoundly, 
commented upon by the late Lord Alvanley, who 
yielded to the pressure of authorities for admitting 
the extrinsic evidence in these cases, except where 
the expressions of the will carried so prevailing an 
import against the executor, as to amount to a decla- 
ration of the trust for the next of kin ; which, accord- 
ing to the effect given to it in Rachfield v. Careless 4 , 
will shut out all access to argument from external 
circumstances. Finally, in Trimmer v. Bayne e , the 
doctrine received its full confirmation from the pre- 
sent Chancellor, who declared the sum and sense of 
all the authorities to be, that aU parol declarations, 
whether made before , or at, or after the making of 
the will, were admissible to rebut presumptions, 
though they are not all alike weighty and efficacious. 
Whether they consist of conversations with people 
who have nothing to do with the question, of declar- 
ations provoked by impertinent enquiries, or in what- 
ever form they arise, they are all evidence, though 
intitledlo very different credit and weight, according 
to times and circumstances ; as will be further ex- 
plained in the succeeding Section. 


2 P. Win*. 152. 


; 7 V$*. Jun. 518. 
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Section VII. 

Testator’s Declarations, how far evidence. 

t 

IN the case of Druce v. Dennison*, Lord Eldon 
observed, that formerly the courts were very jealous 
of admitting evidence of declarations by the testator, 
except such as were made by him about the time of 
making the will ; and towards the conclusion of his 
decree in that case, he remarked, that in receiving 
parol evidence, it gave him great satisfaction to find, 
that it was contemporary with the will. So in Noursc 
V. Pinch*, Buller J. expressed a stronger opinion 
against admitting declarations which did not take 
place at the time of making the will. And the fur- 
ther we go back in tracing this disposition to reject 
parol evidence of declarations made before or after 
the will, the more strongly we find it expressed. 
Thus, Lord Ilardwickc observed c , that the time of 
making the declarations was very material, and no 
regard ought to be paid to declarations not made at 
the time of making the will. Thus, again, in the 
case of the Duke of Rutland v. the Duchess of Rut- 
land d , it was said by Lord Macclesfield, that allow- 
ing parol evidence was exceedingly dangerous, and 
not to be done in the £ase of discourses made at a 
different time from that of making the will. And, 
again, by Tracy J.” it was said, that no regard ought 
to be paid to expressions before or after the making 

* 6 Ye*. Jun. 385. * 1 Ve*. Jun. 359. * 1 Ve*. 324. 

4 2 P. Wm's. 215. • 2 Vera. 625. 
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of the will, which possibly might be used by the tes- 
tator, on purpose to disguise what he was doing, or 
to keep the family quiet, or for other secret motives 
or inducements. 

The positions of the present Chancellor in Trim- 
mer v. Bayne f arc to be read with discrimination; 
what he there observes as to the general admissibility 
of parol declarations, is applicable, and was applied 
only, to the question, whether an executor being also 
a legatee in a will is a trustee for the next of kin, or 
beneficially entitled to the residue undisposed of; 

'which is a question of rebutting an equitable pre- 
sumption ; as has been explained in another place. 

His Lordship then lays down the affirmative with re- 
spect to the general admissibility of parol declara- 
tions to repel this presumption of equity in favour of 
the next of kin, with the following important distinc- ' 
tions, viz. that in the degrees of such evidence, con- 
temporary declarations are clearly of the greatest 
weight ; — next to such contemporary declarations, Deciaro- 
those which are made after the making of the will after arc*** 
are the most efficacious, for, a declaration after the regarded*' 
will as to what the testator had done, is entitled to ^“ e * r “ ch 
more credit than one before the will as to what he forotiw* 
intended to do, for that intention may very well be wil1 - 
altered ; but he knom what he has done, and is much 
more likely to speak correctly as to that, than as to 
what he proposes to do. 

But with these, and perhaps other distinctions, 
such parol declarations by a testator are all alike de ? r ? M <£. 
admissible — they are to be decided upon by their 
weight — but by their nature they are all admissi- *** 

lible. 


f 7 Vez. Jun. 517 . 
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ble*. The caution, however, with which all declara- 
tions by a testator should be admitted, is well pointed 
out in the same judgment, in Trimmer v. Bayne, viz. 
that these declarations may be made with a view to 
delude, as being thought a necessary artifice to keep 
the peace of families : and in the same case it was 
one of the grounds of the judgment, that the decla- 
rations there stated to have been made, and offered 
as evidence, had an evident purpose of deceiving the 
person making the inquiry. 

* Vide Trimmer v. Bayne, 7 Vez. Jun. 619. 
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CHAP. II. 

OF TIIE LAW RELATING TO THE DUTIES OF EXE- 
CUTORS AND ADMINISTRATORS. 


Section 1. 

The capacity for the office. — The manner of appoint- 
ment thereto — The refusal and acceptance thereof 
— what may be done before probate. 

A PERSON excommunicated, until absolution*; — 
an alien belonging to a country at war with us and 
residing abroad; or here without the king's licence fc ; — 
persons who from any cause are without common un- 
derstanding; or who want the common inlets of know- 
ledge 0 ; are incapable of the office of executor or ad- 
ministrator. 

But an infant may be appointed; (though by 38 Geo. 
8. c. 87. $ 6. he cannot act until he is twenty-onC; add 
an administrator must be substituted in the mean time 1 ;) 


* 2 Burn’s Eccl. L. 246. 

1 3 Bac. Ab. 6. Ld. Raym. 282. 6 T. R. 23. 35. 

• 3 Bac. Ab* 7. * 2 Bl. Com. 503. 

YOL. II. £ 


Who may, 

and who 
mav not, 
be execu* 
tor. 



50 


vAppoint- 

meat. 


Of the re- 
nuncia- 
tion. 


Office of Executors q,nd Administrators. Chap. II. 

and so may a married woman with the consent of her 
husband 6 ; but if she is under twenty-one he shall ex- 
ercise the office f . 

A foreigner belonging to a country at peace with 
us*, a Roman Catholic conforming to the requisites 
of the 31 Geo. 3. c. 32. and a person outlawed or at- 
tainted", are also capable of being executors. 

The appointment of an executor is grounded on 
the will, and he may be constructively appointed by 
any words denoting the testator’s intention to invest 
him with the character. 

The office may be qualified cither as to the time of 
its taking place, its duration, or the subjects to which 
it is to extend ; and may be committed to several per- 
sons, as co-executors, who are then considered in law 
as an individual. 

An executor must, on being cited, appear before the 
ordinary, or he becomes liable to excommunication for 
a contempt. lie may then renounce the office by re- 
fusing to take the customary oath, or if he be a 
Quaker the affirmation but this cannot be done by a 
mere verbal declaration, for his renunciation must be 
entered and recorded in the spiritual court before the 
ordinary"; nor after taking the usual oath before the 
surrogate, for thereby he will have made his election 
to act; nor after he has once administered. He can- 
not renounce in part '; neither can he assign the of- 

• 3 Bar. Abr. 9. f Off. Ex. 215. *3Bac. Abr. 6. 

‘ Co. Litt. 129. 1 Ld. Raym. 363. * Rolls Abr. 907. 

'll Vin. Abr. 139, 1 Salk. 297, 
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fice to another, but in case of his renunciation admi- 
nistration with the will annexed will be granted to 
another. 

If he renounces in person he must take an oath 
that he has not intermeddled with the effects of the 
deceased, and will not intermeddle therewith with a 
view of defrauding the creditors. 

After administration granted he cannot assume the 
execution during the life of the administrator k , but 
after his death he may retract his renunciation, how- 
ever formally made ; and if administration be granted 
merely in consequence of his non-appearance he has 
a right at any future time to come in and prove the 
will'. 

The acts which amount to an administration are all What a,>t » 

amount, to 

such as in law belong to the office of an executor ; an 

nwtration« 

so that it there be two executors, and one of them has 
a specific legacy bequeathed to him, and he takes pos- 
session of it without the consent of his co-executor, 
such an act amounts to an administration. 

If there be several executors they must all duly re- 
nounce before administration with the will annexed 
can be granted : but if some only renounce, and the 
rest prove the will, those who renounced may come in 
at any future time and administer ; and if they never 
acted during the lives, they may assume the execution 
of the will after the deaths of their co-executors, and 

“ 3 Bac. Ab. 42, 43. * Com. Dig. Admon. (B. 4.) 

• E 2 
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shall be preferred to any executor appointed by 
them". 

The executor of an executor is to all intents and 
purposes the executor of the first testator", and may 
be so named in legal proceedings # , and so on through 
any number of successive executorships ; but if there 
are two or more original executors, the interest goes 
only to the executor of the last survivor; and if he re- 
nounces, the original executorship will not go to his 
executor, but administration will be granted * * , 

If the executor of an executor intermeddle with 
the administration of the effects of the first testator he 
cannot refuse the administration of the effects of the 
latter, but he may take upon himself the latter, and 
refuse the former 9 . 

The antho- The authority of an executor being derived from 
cotoH*** the will must be considered as completely vested at 
wiu, and is the instant of the testator’s death. He may, therefore, 

the drath before proving the will, do all that which an executor 
testator. a ^ ejf p ro b a t e m ay except that, although he may 

(commence actions in right of the testator, yet he can- 
not declare ; since in order to maintain his claim in a 
court of law, he must produce the probate ; but when 
produced, it shall be considered as relating back to the 
time qf suing out the writ', lie may also arrest a 
debtor to the estate, and shall be justified in that act 


* 1 Vin. Abr. 88. * 2 Bl. Com. 606. Plowd. 525. 

* l Leon. 27$. 

' 1 Salk. 307. 811. 11 Yin. Abr. 68, 69. 114. 

* Shep. Touchst. 464. 

' 1 1 Vin. Abr. 202. Barg. Co. Litt. 292. b. 
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by this relation of the probate*. But such relation ^ep^" 0 * 
shall not prejudice a third person ; and therefore when bate * 
the debtor after being arrested by the executor be- 
fore probate paid a debt to another creditor, and con- 
tinued two months in prison, he was adjudged not to 
be a bankrupt from the time of the arrest so as to in- 
validate that payment*. 

He may also before probate maintain actions on his 
own actual or constructive possession, as trespass, 
detinue, replevin and trover for goods or cattle of the 
testator taken or converted after the testator’s death*. 

Again, supposing him to have intermeddled, he 
may be sued at law by the creditors of the testator ; 
as the law will not suffer him by his delay to impede 
the rights of those, to whom by his interference he has 
made himself responsible*. 

If he dies before probate he is considered in law as whew be 
intestate in regard to the executorship x ; although he probate. 0 " 
may have made a will and appointed executors, and al- 
though he die after taking the oath, if before the pass- 
ing of the grant. 

If A. be executor for a certain period, and B. no- 
minated for the time subsequent, and A. prove the 
will, after that time has expired, B. may sue without 
another probate 7 . 

- Roll. Abr. 917. ’ 11 Vin. Abr. 204. 3 Bac. Abr. S3. 

" 11 Vin. Abr. 203. 

* Plowd. Com. 280. b. 11 Vin. Abr. 205. 2 Vern. 49. 

* 11 Vin. Abr. 68. 90. 

* Ca. Ch. 265. 1 1 Vin. Abr. 66. 
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Section II. 

Of the Probate, Bona nolabilia, and in general of 

evidence of wills in all courts. • 

THE proof of wills in the ecclesiastical court may 
ffJ J* be, as we have already shewn *, either in the common 
thod» of or i n ti ie solemn form. For the first method of proof 

proving ^ * 

the wiu. nothing is requisite but that the executor should pre- 
sent the will before the judge, without any citation of 
the parties interested, deposing that it is the true and 
last will of the testator, upon which the will passes, 
and .is allowed. But the proof in form of law, or in 
the solemn form, is, when the will is brought before 
the judge in the presence of the parties interested, 
who are cited to attend, and is subjected to a full ex- 
amination before it is finally allowed. 

Where the common form only has been pursued, 
the will is open to be disputed before the ecclesiastical 
judge at any time within 30 years; but where the 
more formal method has been adopted, the will can- 
not be disputed after the time limited for appeals has 
elapsed b . 

When a will is proved in either of the before-men- 
tioned forms, the original is deposited in the registry 
of the ordinary or metropolitan, and a copy in parch- 
ment is made out under his seal, and delivered to the 
executor, together with a certificate of its having been 

* Vide sup. 1 Vol. 169. Where this subject Is more fulljr consi- 
dered. 

* 3 Bac. Abr. 40. 
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proved before him. And these documents together 
constitute the probate. 

In general, probate can only be granted in the 
court of the ordinary or metropolitan, but it may be 
granted by courts baron if they can found a claim to 
such privilege upon prescription, and have exercised 
it from time immemorial c . So also in some boroughs 
the probate of the wills of the burgesses may belong 
to the mayor by Custom in respect to lands devisable 
within such boroughs; though still as to personal 
property the will must be proved before the ordinary* 1 . 

In common cases, if at the time of the testator’s 
death his property be all comprised within one dio- 
cese, the executor ought to prove his will before the 
bishop of that diocese, or his surrogate. 

Bona Notabilia are goods to the amount of 5/. 
except where the amount is varied by particular cus- 
tom, as in London where they must amount to 10/*. 
and debts owing to the testator are bona notabilia as 
well as goods in possession f . If there are bona no- 
tabilia of the testator in two distinct dioceses, or in 
several peculiars within the same province, the will 
must be proved before the metropolitan *. If there 
are bona notabilia in several provinces, probate sball 
belong to the archbishop in each province in respect 
to the bona notabilia lying within his own province*; 
but if they lie partly in different dioceses of one pro- 
vince, and partly in one diocese only of the other; in 

* Salk. 41. Cowp. 286. * 3 Bac. Abr. 40. 

* 3 Bac. Abr. 37. ' 1 Roll. Abr. 909. 

* 2 Bl. Com. 509. 4 Burn’s Eccl. Law, 234. 

‘ 3 Bac. Abr. 36. 1 Salk. 39. . 1 1 Via. Abr. 76. 


Bona nota- 
bilia. 
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respect of the former, the archbishop shall have the 
probate; in respect to the latter the particular bi- 
shop *. If a man dies possessed of goods in London 
and Dublin, it seems that the grant of administration 
to the goods in London belongs to the archbishop of 
Canterbury, and of the goods in Dublin to the arch- 
bishop of Dublin k . If the death happen in one dio- 
cese, and all the effects are in another diocese, pro- 
vided they amount to 5/. the archbishop shall have 
the probate \ But the goods which a man has with 
him, while on a journey, do not constitute bona nota- 
bilia in the place where they happen to be m . 

Where a testator dies possessed of goods in the 
diocese of an archbishop, and in a peculiar of the 
same diocese, there must be separate probates for 
them respectively 

Probate always belongs to the archbishop if the 
. party dies beyond sea, though he leaves goods in one 
diocese only 0 . And the probate of every bishop’s 
testament, or granting administration of his goods, 
although he. has no goods but within his own diocese, 
belongs to the archbishop p . 

If the probate be granted by a bishop or inferior 
judge when it does not belong to him it is void ; but 
if it be granted by the metropolitan when it does not 
belong to him, it is only voidable , and is of force un- 
' til reversed by sentence q . 

’ Off. Ex. 48. k Gibs. 472. * 11 Vin. Abr. 80. 

“ Off. Ex. 45. 

a 4 Burn’s Ecc. L. 232. 1 Bl. Com. 380. 

0 3 Buc. Abr. 38. Roll. Abr. 236. 0 4 Inst. 335. 

* 4 Barn. Eccl. L. 198. 11 Vera. Abr. 75. 80. Gibs. 472 . 
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Whatever may be the amount of the testator's ef- 
fects in the diocese in which he dies, unless he leaves 
in another diocese goods to the value of 52. they will . * 
not be bona notabilia', though if there are goods in 
two other dioceses amounting to 52. in the whole they 
shall be bona notabilia and give the archbishop the 
probate *. 

A lease or term for years, if of the value of 52. is 
bona notabilia where the lands lie *; and debts * due to 
the deceased of that amount, however desperate, are 
also bona notabilia ; but if there be a bond in the pe- 
nalty pf 52. for the payment of a less sum though for- 
feited, it shall not be considered as bona notabilia 1 . 

Debts by specialty are bona notabilia in that dio- 
cese where the securities were, and not where the tes- 
tator lived, at the time of the testator’s death 7 ; but 
debts by simple contract follow the person of the 
debtor, and are therefore bona notabilia in the dio- 
cese where the debtor resided at the time of the cre- 
ditor’s death \ Thus ajudgment obtained in one of the 
Courts of Westminster, makes bona notabilia where 
the record is. But a debt on a bill of exchange fol- 
lows the person of the debtor *. 

An executor incurs a penalty of 502. under the Penalty oa 
Stat. 37 Geo. III. c. 90. s. 10. if he acts but neglects without 

' 3 Bac. Ab. 37. 

* 4 Barn’s Ecc. L. 232. 1 Roll. Abr. 908, 909. 

* 3 Bac. Ab. 37. “3 Bac. Ab. 47. 

* Off. Ex. 46. y 3 Bac. Ab. 37. Shep. Touchst. 463. 

* Dyer 306. in note. 1 1 Vin. Ab. 80. 

* 3 Salk. 164. Ld. Raym. 864. 11 Yin. Ab. 77. 80. 
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taking oat to take out prebate within six months after the death 

probate for - 

«ix months, of the testator • ; nevertheless, if he accepts the office, 
he is still entitled to the probate ; and upon the Ordi- 
dinary’s refusal may have a writ of mandamus to com- 
pel him to grant it c . But the Bishop may return to the 
writ the pendency of a suit before him in respect to 
the will d . 


An execu- Before the statute 38 Geo. III. c. 87. an infant of 

.tor cannot 0 . _ . 

have pro- the age ot seventeen was capable of taking out pro- 
ateti 21 . an d consequently of maintaining an action as 
executor, though during his minority he must have 
sued by guardian or prochein amy ; but by this sta- 
tute lie cannot have probate till he attains the age of 
twenty-one, and is by consequence restrained from 
bringing an action till that period. 

Where Where there are several executors one may take 
revenue*- out probate with a reservation for the rest, who may 
probate afterwards apply for the probate which will be grant- 
granted to ed to the person applying, annexed to an engross- 
rremi* * ment of the original will *; but if they all apply to- 
tmnforthe g^j,^ one p ro bate is sufficient f . A probate may 

be commensurate with the will, and limited to the 
specific effects to which the will extends, and an ad- 
ministration may be granted with respect to the rest 
of his property. 


Where 
there is 
both real 
and perso- 
nal proper- 
ty probate 
must be of 
the entire 
will. 


No probate ought to be granted of wills concern- 
ing lands only ; but where there is both real and per- 
sonal property, there must be an entire probate*. 
On which subject the law was distinctly laid down by 


* 11 Vin. Ab. 205. 

* 4 Bara’s Eccl. L. 244. 

* 4 Barn’s Eccl. L. 244. 

« 11 Yin. Ab. 57. 60. 117. 


4 Ld. Raym. 262. Burr. 2205. 
• 3 Bac. Ab. 30. 

2 Salk. 552. 3 Salk. 22. 
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Berkeley J. in the case of Netter v. Percival Brett k , 
who there said, that “ he would insist upon two rules, 
first, that the probate of testaments for personal 
things appertains only and properly to the spiritual 
court: and for the probate of such testaments no 
prohibition lies. Secondly, that the probate of testa- 
ments concerning lands only, and no goods contained 
therein, ought not to be proved in the spiritual court 
by compulsion, although they may be proved there : 
and if there be a suit to compel any to prove such tes- 
taments in the spiritual court, a prohibition lies. 

Then when . a will is concerning lands and goods, 
and is one entire will, it must be proved entirely in 
the spiritual court. And the probate of the will for 
the land will not prejudice the heir, for it shall not be 
evidence at the common law ; nor shall the examina- 
tions of the witnesses there examined be given in evi- 
dence at the common law.” 

If a will containing personal bequests, comprise 
also a disposition of land to the value of 1 00,000/. the 
ecclesiastical court may cite the parties to bring in the 
original to be proved per testes, and the Court of 
King's Bench ought not to prohibit them *. 

Where the absence of a testator has been so long 
as to ground a reasonable presumption of bis death, 
the executor is permitted to prove, on swearing that 
he believes him to be dead*. And where it happens 
that the executor cannot be found, temporary admi- 
nistration may be granted \ 

* Cro. Car. 395. and see the contrary determination in Cro. Jac. 

346. denied by Lord Holt in Hudson v. Fisher, Cas. Temp. Holt. 180. 

‘ Skinn. 174. * Swinb. part 6. J. B. 

! Roll. Ab . 907. 
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If a will be made in a foreign country disposing of 
goods in England, it must be proved here"; but if the 
effects were all abroad, and the will be proved accord- 
ing to the custom of the country where the testator 
died, it is sufficient, and the executor may plead such 
matter to a bill filed against him by the administrator 
for an account of the personal estate of the deceased “■ 

In order to prevent probate, a caveat must be en- 
tered in the ecclesiastical court, which will be effective 
during three months. 

The spiritual court will revoke (1) the probate of a 
will, if it can be proved that it has been fraudulently 
obtained, or that the will itself had been revoked °; 
but before probate is revoked, the court will not grant 
a new one p . When properly granted it authenti- 
cates the right of the executor, and relates to the time 
of the testator’s death \ And as long as it remains 
unrevoked it cannot be contradicted, but must be re- 
ceived as conclusive, in the temporal courts *. Thus 
against the seal of the ordinary no evidence will be 
admitted to prove the will forged or fraudulently ob- 
tained, or the testator non compos, or that another 

• 11 Vin. Abr. 58. 

• 11 Vin. Abr, 59, 69. 1 Vern. 397. 

• Off. Ex. 48. 9 7 Mod. 146. 

• 11 Vin. Abr. 205. r 1 Ld. Raym. 262. 


The pro- 
bate is 
conclusive 
evidence 
as to the 
will itself. 
But the 
legal exist- 
ence of the 
probate it- 
self may be 
contro- < 
verted. 


(1) Where the issue is whether a will made of lands and goods 
is revoked, it is properly triable at common law ; but if the ques- 
tion be whether a will of goods only be revoked, it is properly 
triable in the spiritual court. See Denn’s case, Cro. Car. 114. 
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person was executor, wh : ch points be ong exclusively 
to the ecclesiastical jurisdiction, but that the seal it - 
self was forged, or that there were bona notabilia, 
may be shewn by evidence ; as by such evidence the 
authenticating effect of the seal is not disputed, sup- 
posing it to have been duly obtained; but the legal 
existence of the probate itself is controverted \ The 
probate is properly to be considered as in the nature 
of a sentence of the ecclesiastical court, and this is the 
true reason of its being heM conclusive as to the will 
of the executor*. And it is conclusive in courts of 
equity as well as in courts of law. Even a foreign 
probate where the testator died abroad, and his per- 
sonal estate was wholly in the foreign country, may • 
be pleaded to a bill claiming on the ground of intes- 
tacy “, as we have already stated. 


Of wills of land the validity is entirely a matter for Questions 

J J affecting 

the cognizance of the ordinary courts of law. (2) But the v.u- 
where a particular clause, and not the whole of a will, with are 

■ Strange 671. 

* Allen v. Dundas, 3 T. R. 125. 12 Vez. Jun. 298. 307. 1 
Vern. 397. tt 1 Vern. 397. 


(2) It has long been settled, that a court of equity will not set 
a Will aside, upon a suggestion of fraud in obtaining it. In Bennet 
v. Vade and others, 2 Atk. 324. this was said to have been settled 
ever since the case of Powis v. Andrews, 3 Bro. P. C. 476. on the 
ground that a will of personal estate may be set aside in the ecclesi- 
astical court, and of real estate in a aourt of law for fraud. If the 
testator be imposed upon in making his Vill, then it is not his will, 
and that is a question of fact, and proper to be tried upon an issue 
of devisavit vel non in a court “of common law, if the will relates to 
real estate. Aqtl see the difference between a will and a deed in this 
respect, in James v. Greaves, 2 P. Wins. 270. 
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legaUog/ has been impeached on the ground of fraud; or if the 
nizance. fraud has consisted in obtaining the consent of the 
next of kin to the probate, courts of equity have laid 
hold of these circumstances to declare an executor a 
trustee for the person injured by fraud*. 

ciiHar're*" although equity refuses to interfere in a direct 

lief which manner to set wills aside for fraud in making: or ob- 
affords. taming them, it will take from a person all benefit 
under a will to which he has fraudulently entitled him* 
self, and will compel the performance of all promises 
and assurances upon the faith of which any such be- 
nefit has been procured. For the sake therefore of 
baffling all such base projects, courts of equity will 
lay hold on the conscience of the deluder, and make 
him a trustee for the party injured by the breach of 
confidence : which is a method of relief peculiar to 
these courts, and by which the legal effect of instru- 
ments is saved from disturbance, and private justice 
is done without breaking in upon the rules or the pro- 
vince of the common or ecclesiastical law. So if by 
false representations or assurances a person intending 
to make a will, or to insert a particular bequest or 
provision, is induced to leave such intention unexe- 
cuted, equity will bind the conscience of the impos- 
ing party, and through the medium of a trust compel 
a specific performance. Thus in Chamberlain’s case y , 
where an eldest son, his father being about to make 
his will, and thereby to make certain provisions for 
his younger children, persuaded him not to make any 
such will, for that he would take care his brothers and 
sisters should have such provisions, they were decreed 
in Chancery to be made good by the heir. 

1 Strange 666. 1 Prec. in Ch. 4. 

3 
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' \ 

So, if a man, having made hie will, and hie eon ex- 
ecutor, had said, when he was dying, that he had a 
mind to leave his wife executrix, and the son had said, 

“ Dont trouble yourself to alter the will, for l will let 
her have the surplus and act as executrix,” the court 
of Chancery would decree it accordingly *. It is pro- 
per, however, to apprize the Reader, that he will 
meet with many coses in which the equitable relief in 
matters of fraud has been carried to the extent of 
setting wills aside for fraud in a direct manner*. 

But since these cases we have Lord Hardwicke’s 
clear and decisive opinion that the law is settled as is 
above stated. (3) 


Since a probate is conclusive until it is repealed. Payment 
and a court of common law cannot receive evidence ento" who 
to impeach it, it has been determined that payment of probate of 
money to an executor who has obtained probate of a wnun* 
forged will is a discharge to the debtor of the deceased debtor th * 
though the probate should be afterwards revoked b , 
but payment of money under probate of a supposed 
will of a living person is void, because in such case 
the ecclesiastical court has no jurisdiction, and the 
probate can have no effect. 


* Gilb. Eq. Rep. 11. 

* Welby v. Thornaugh, Pree. in Ch. 123. Herbert ». Lounder, 
1 Ch. Ca. 22. Maundy v. Maundy, id. 123. Goss v. Tracy, 1 P. 
Wins, and Farrington v. Knightley, 4 Ed. 548. 

* Allen o. Dundas, 3 T. Rep. 125. 


(3) Mr. Powell has attempted a distinction by way of reconcil- 
ing these cases, in which there if metre subtilty than precision. 
Pow. de Dev. 696 . 



64 Office of Executors and Administrators. Chap. II. 

It is also holden, that pending a suit iritlie spiritual 
court respecting the validity of a will, an indictment 
for forging it ought not to be tried, and it is the 
practice to postpone the trial till that court has given 
sentence*. 

/ 

Probate no The probate of a will in the spiritual court is no 

rfreai evU * ev ‘^ ence of a devise of real estate d : it is no proof of 
the contents of the will in respect to that description 
of property, even though the original will is lost. 
Nor is it receivable as evidence when it is offered 
not to establish a devise, but for the purpose of prov- 
ing a pedigree or relationship only \ Thus, says Mr. 
J. Buller f , where a person would prove the relation 
of a father and son by his father’s will, he must have 
the original will and not the probate only, for where 
the original is in being, the copy is no evidence; be- 
sides the seal of the court does not prove it a true 
copy unless the suit only related to personal estate. 
But the ledger book, continues the same authority, is 
evidence in such a case, because this is not considered 
merely as a copy, but is a roll of the court ; and though 
the law does not. allow these rolls to prove a devise of 
lands, yet when the will is only to prove a relation, the 
rolls of the spiritual court which has authority to en- 
rol all wills, are sufficient proof of such testament. 
And under particular circumstances, the ledger book 
may be evidence even of a devise of real estate ; as 
where, in an avowry for a rent-charge, the avowant 

• 3 Bac. Abr. 34. 1 Stra. 481. 703. 3 T. R. 126. see also 
Eq. Ca. 207, 208. Palm. 163. 

* Ball. N. P. 245. 

* 1 Lord Raym. 732'. Doe dem Ash ®. Calvert, 2 Campb. 389, 

* |f. P. 246. 
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could not produce the will under which he claimed, 
as it belonged to the devisee of the land, but produced 
the ordinary’s register of the will, and proved former 
payments, it was holden to be sufficient evidence 
against the plaintiff, who was devisee of the land 
charged. 

But it has often been holden that a copy of the Ttietedger 
ledger book is not evidence; yet, since the original copy’ 0 ** 
would be read as a roll of the court without further evidence 
attestation, it seems fit the copy should be read. The M B d pir * 
contrary practice has been founded upon the mistake, ******* 
that the ledger book is read as a copy, so that the 
copy of that is but the copy of a copy ; whereas the 
ledger book is read as .the roll of the court. 

But the law will not allbw these rolls or registers to But not a* 
prove a devise of land, when the claim is by the ope- ’ „ 
ration of the will itself, for to that purpose the eccle- 
siastical courts have no power to authenticate wills. 

Neither will an exemplification under the great seal 
be evidence of a will in a trial at law c . But where 
the will can.be had, the will itself must be produced 
to substantiate a title to lands under it. Therefore, 
where in evidence to a jury at bar in ejectment, the 
defendant made title as a purchaser under a devisee, 
and shewed only a bill in Chancery preferred by the 
heir, under whom the lessor of the plaintiff claimed, 
against the devisee, wherein the will was set forth, 
and also the answer in which it was confessed; it was 
held by Keeling and Morcton Justices, (Twysden 
contra ) that this was no evidence, though they proved 
possession according to the devise ; and that this had 

1 Comb. 46. 


rot. n. 


F 
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been confessed by the plaintiff in former trials; be- 
cause the Will itself was the best evidence of its own 
existence. 


But wh«re . But where the original will can be proved to have 
nai will been lost, the probate even of a wilLof lands was con* 

can be 

S roved to sidered by Lord Holt as good evidence \ Thus 

e lost, the , J . , . • 

where it appeared upon evidence in ejectment/ that a 
will was made of the lands in question in 1647, which 
will was lost, but mention was made of it in the ca- 
lendar (which is the index of the register in the spiri* 
tual court,) and also in the seal book, and that a com* 


probate 
even of a 
will of 
lands may 
be evi- 
dence* 


mission issued in April 1748 to examine the executors 
upon oath, &c. which being returned, probate had 
been granted in May 1648, and the probate was pro- 
duced in evidence. Holt C. J. allowed it at the assizes 


to be good proof of the will, but reserved it for fur- 
ther consideration ; afterwards, however, as well in 
the King’s Bench as at Nisi Prius upon other trials, 
he declared himself to hold to his first opinion. 


As it seems that where a will remains in Chancery 
by order of the court, or wherever a will is lodged in 
a court that has jurisdiction over the subject-matter 
of it, the copy becomes evidence, upon the principle 
that the will has thereby become a roll of the court, 
and might itself be read without further attestation, 
and so by consequence a copy of it ought to be per- 
mitted to be read 


The copy of the probate, (but not a copy of the 
original will*) is unquestionable evidence where the 

k Si. Scgar v. Adams, 1 Lord Rajrm. 731. 

' Gilb. L. of Et. 74. * Bull. N. P. 240; 
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will is of chattels, or as far as it regards chattels only, 
for to this purpose the probate is an original docu- 
ment taken by authority, and of a public nature 1 . 

Where the probate is lost, the spiritual court does 
not grant a second probate, but gives out an exem- 
plification of it from the record of the court, and such 
exemplification will be evidence of the proof of the 
will*. 

To prove the fact of the revocation of a probate, 
an entry of the revocation in a book of the preroga- 
tive court, in which all causes were entered by the 
register, and which was kept as the only record of 
such proceedings, and of the decree of the court, has 
been admitted as sufficient evidence ". 

In case of a revocation of probate all the interme- 
diate acts of an executor are void, and this revocation 
may be procured either by suit or on appeal in the 
ecclesiastical court; but equity has allowed payments 
either of debts or legacies made by an executor un- 
der a revoked will without notice of the revocation 

1 3 Salk. 154. * Shepherd v. Shorthouse, l Strange, 412. 

■ Ramsbottoun’s case, 1 Leach, Cr. Ca. 30. note (c). 

* 3 Bac. Abr. 50. 1 Cha. Ca. 126. 


Where the 
probate is 
lost an ex- 
tmplificae 
tion it 
gives out. 


Of the re- 
vocation of 
the pro- 
bate. 
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Of the bus- 
band's 
right toad- 
mi nistra- 
tion. 


Wife and 
next of 
bio. 


Section III. 

. • 

Of the. Letters or Grant of Administration. 

WHEN a person dies without a will he is said to 
die intestate, in which case the stat. 31 Edward III. 
c. 11. provides that the ordinary shall depute the 
nearest and most lawful friends of the deceased to 
administer his goods; and they are thereby pul on 
the same footing in regard to suits, and to account* 
ing, as executors appointed by the will. 

The stat. 21 Hen. VIII. c. 5. empowers the ordinary 
to grant administration either to the widow or next of, 
kin, or to both of them, at his discretion, and to elect 
whom he pleases of two or more persons in the* same 
degree of kindred. 

Courts of law in the interpretation of the word 
f friends/ in the statute of Edward, have given 
the first place to the husband, but his right may be 
controlled by circumstances*: as where a husband 
parts with all his interest in his wife’s fortune. But 
when a feme covert has power to dispose by will of a 
part of her property, and appoints an executor for 
that purpose, letters of administration will be granted 
to the husband for the rest b . 

Again the ordinary is to grant administration of 

* 3 Bac. Aht. 55. in net. Com. Dig. Admojr. B. 0. 

k 4 Bum. Ecc. L. 232. Stra. 891. 
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the effects of the husband to the widow or next of 
kin, but he may grant it to either or both at his dis- 
cretion *. 

If the widow renounce administration it shall be 
granted to the children, or other next of kin of the 
intestate, in preference to creditors. The ordinary 
may also grant administration of part to the wife and 
of part to the next of kin \ 

Consanguinity* or kindred is the connexion of per- 
sons who are descended from the same common an- 
cestor, and may be cither lineal or collateral. Lineal 
consanguinity is that which subsists between persons, 
one of whom is descended from the other in a direct 
line, as between a man and his father, grandfather, &c. 
ascending, and his 6on, grandson, &c. descending. 
Every generation in this kind of consanguinity con- 
stitutes a differentdegree. Thus a man is related to his 
father and his sons in the first degree, to his grand- 
father and grandson in the second degree, and so on. 

Collateral relationship agrees with lineal, in that 
the parties are descended from the same common an- 
cestor; but differs, inasmuch as they are not de- 
scended one from the other : thus, brothers, cousins, 
uncles and nephews, are of course collaterally related. 

The mode of calculating the degrees of relation- 
ship is by counting upwards from one of the parties 

to the common ancestor, and from the common an* 

* 

* 11 Yin. Abr. 92. Str. 552. 

‘ 11 Yin. Abr. 71. 3Bac. Abr. 55. 1 Salk. 38. 

* 2 Bl. Com. 202. 


Of die do* 

trees of 
kindred. 



70 Office of Executors and Administrators. Chap. II. 

cestor down again to the other party, reckoning one 
degree for each person'. 

Of these kindred those are to be preferred who are 
most nearly related. Of the next of kin, first the 
children, or if there be none of them, the father, or, 
if he be dead, the mother, is entitled to administration. 
Then follow in order, brothers whether of the whole 
or half blood, grandfathers, uncles or nephews ; and 
in the last place cousins, and the females of each class 
in the same order*. 

Relations by the father’s and mother’s side are 
equally entitled, provided they are in equal degrees of 
kindred. 

A married woman who is entitled, cannot obtain 
administration without the permission of her husband, 
because he must enter into the administration bond, 
unless it can be shewn by affidavit that he is abroad, 
or otherwise incompetent, in which case a stranger 
may join in the security; but in either case the admi- 
nistration is granted to her alone b . 

Wbere ■ Jf a married woman who is not of age be the next 

married 

woman, a of kin, she may chuse her husband to be her guardian 

next of kin. to take the administration for her use and benefit 
during her minority ; and on her coming of age a new 
administration may be granted to her. 

There are certain legal disqualifications which may 
prevent a person from being an administrator, besides 

' 1 Bl. Com. 207. * 2. Bl. Com. SOS. 

* |1 yin. Abr. 85. 4 Burn’s Ecc. L. 241. 
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those which would disable him from acting as an exe- 
cutor; as being attainted of treason or felony, out- 
lawry, imprisonment, absence beyond sea ; but an 
alien, who might have been an executor, may be an 
administrator'. 

No person can properly act as an administrator 
until letters of administration are .granted to him; 
but if he omits taking out letters of administration 
within six months from the time he administers, he 
incurs by statute 37 Geo. HI. c. 90. § 10. a penalty 
of 50/. 

Letters of administration, unless in particular cases 
(as where the effects left are of a perishable nature, 
in which case the judge may decree them sooner,) do 
not issue until fourteen days after the decease of the 
intestate k . 

When a person applies for letters of administra- what a 

r * r person 

tion, he must swear that as far as he knows and be- most do in 

taking out 

lieves the deceased made no will, and that he will letter*, 
truly administer the goods, chattels, and credits, by 
paying the deceased's debts as far as the property 
will extend, and that he will make a true and perfect 
inventory of all the goods, chattels and credits, and 
exhibit the same, into the registry of the spiritual, 
court at the time assigned him ,by that court, and 
render a just account of his administration when 
lawfully required. He must also, pursuant to the 
21 Hen. VIII. c. 5. and 22 and 23 Gar. II. c. 10. 
enter into a bond with two or more sureties condi- 
tioned for the performance of those duties. 

! 9 Co. 39 b. 4 Burn’s Ecc. L. 233. * 4 Burn's Ecc. L. 242. 
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An administration once committed to. one of the 
next of kin excludes others, though equally related to 
the deceased, the maxim being “ qui prior est tem- 
pore potior est jure 1 .” 


Section IV. 

Of particular and supplementary Administrations, 
and such as are granted on the death of an Exe- 
cutor or Administrator intestate. 

or admi- IF no executor be named in a will*, or one be 
whiTthe” named who dies in the life-time of the testator, or if 
pewd? he be incompetent to execute the office, or refuses to 
act, administration with the will annexed must be 
granted ; though, if he subsequently becomes compe- 
tent, such administration is no longer of force. 

But in such cases administration will generally be 
granted to the residuary legatee if there be any, 
(even if it is uncertain whether there will be a re- 
sidue,) rather than to the next of kin \ 

ofadmi. If the executor be a minor, administration must be 
dn ting’ the granted until he comes of age (which by stat. 38 
thl # “«caf Geo. III. c. 87. is not until he is 21 years old) ; and 
Stow.***’ if there be several executors, and all under age, 

1 11 Vin. Ab. 116. 1 Vent. 218. 

1 11 Vin. Ab. 69. 2 Bl. Com. $03. 

* 11 Vin. Ab. 90. 94. 
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he who first attains the age of 21 years may prove 
the will, and the administration will cease*. But the 
administration does not cease on the marriage of an 
infant executrix with a husband of full age. If one 
of the executors be of age, and the other a minor, 
he who is of age has the execution of the will 4 . 

There is also another administration of this tempo- 
rary kind which is granted during the absence of the 
executor, or next of kin ; which lasts only till the ex- 
ecutor or next of kin, respectively appear, and qua- 
lify themselves*. 

Another sort of administration is that which is 
granted while a suit is depending either with respect of »»««. 
to the will or the administration, which is called an 
administration " pendente lite.” 

When the next of kin cannot receive any benefit When ail 

J . the next of 

from the estate, and refuse the grant, the course is kin refute, 
for the ordinary to issue a citation for the next of kin 
in special, and all others in general, to accept or re- 
fuse letters of administration, or shew cause why the AdminU- 

J tration by 

same should not be granted to a creditor f ; and if a creditor, 
several creditors apply fof administration, though the 
court may prefer one of them ; yet upon petition of 
the rest, it will compel him to enter into articles to 
pay debts of equal degree in equal proportions, 
without any preference of his own. 

The ecclesiastical court will grant administration to Wfr^* d * 
the attorney of the executor, or of all the executors, tumwiube 

, „ , granted t* 

or of all the next of kin, if they do not reside within the 


* 4 Burn’s Ecc. L. 240. 

* 4 Born’s Ecc. L. 240. 1 1 Vin. Ab. 90. 1 Mod. 47. 

* Roll. Abr. 907. f 4 Bom’s Ecc. I* 230. 2 Bl. Con. 505. 
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the province^ and if the effects are under 201. such 
administration will be granted whether they are resi- 
dent or not within the province. But an administra- 
tion granted by a foreign court will not be taken no- 
tice of in an English court of justice, in respect to 
property situated here. Therefore, if a will be made 
in a foreign country, disposing of goods in England, 
such will must be proved here*. But it is otherwise 
if the effects are all abroad, and the will is proved 
according to the custom of the country where they 
happen to be. 

By 38 Geo. III. c. 87. After the expiration of 
twelve months from the testator's death, if the execu- 
tor, to whom probate has been granted, is residing 
out of the jurisdiction of his Majesty’s courts, on ap- 
plication of any creditor next of kin, or legatee 
grounded on affidavits in the form therein specified, 
stating the nature of the demand, and the absence of 
the executor, administration shall be granted. 

A special administration may be taken out, limited 
to a particular chattel. And this is sometimes of great 
importance to be done for. the sake of obtaining an 
assignment of a term of years, to protect the inheri- 
tance of a purchased estate. 

If an administrator be outlawed or imprisoned be- 
yond sea, administration may be committed to another ; 
but only while the incapacity lasts. 

If a person who has no kindred, or a bastard who 
can have none legally, dies intestate, the king as ulti- 


• 11 Yin. Abr. 69 . 



mus hares , is intitled to his property k : but in such- cast 
it is the practice to transfer the royal claim from the* 
crown to the nearest connexion of the party to whom 
the ordinary of course grants letters of administra- 
tion, with a reservation, as it is said, of a tenth or 
other small proportion of the property. 

When there are two administrators, . and one of 
them dies, the survivor is sole administrator If a 
sole administrator die, a new one must be appointed 
by the ordinary. 

If a person dies intestate, leaving a father or other where om 
person who will be entitled to the administration en- StoTto 0 * 
tirely for their own sakes, being solely interested in for’hUown 
the property, and not for the purpose of distributing ^before 
the effects to others equally entitled, and such father l?i m”n i” nt 
or other person die before taking out letters of ad- trati0 “‘ 
ministration, his representative, and not the repre- 
sentative of the deceased will be entitled to the admi- 
nistration k . But in the case of a husband it has been 
settled that the court is bound by the statute 31 Ed. III. 
c. 11. to grant administration to the next of kin of the 
wife who shall be a trustee in equity for the husband’s 
representatives 1 . 

Where an executor or administrator after probate ofthead* 
or letters of administration dies, without having fully tTonde* 
administered, afresh administration is granted of the b ® B “ Bon * 

k 3 P., Wms. 33. 1 Woodes. 398. 

‘ Ca. Temp. Talb. 127. 4. Burn’s Ecc. L. 441. 

*11 Vin. Ab. 88. fol. 25. 1 P. Wms. 381. 

'• 3 Ath. 526. 4 Bum’s Ecc. L. ?35, 1 Vez. 16. i Wils. 169, 
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goods unadministered, called an administration de bo * 
nis non m . 


Wherein If an executor be also residuary legatee and die, 

executor, jo 

duaryTc'ga ( w ^ e ^ er before or after probate) intestate, adminis- 

tee, dies tration with the will of the first testator annexed shall 

before be . , , , . . . * 

has fuiiy be granted to the administrator of such executor, or 

tered. if he made a will his executor will be entitled to such' 

administration “. 

Where a 

wtexecu- If a feme covert be executrix, and also residuary, 
mlduary legatee, and die intestate, the husband will be enti- 

die»?ntes- tied to administer to the testator*, 
nte, 

where a If a surviving executor renounces, administration 
executor 8 is granted to the next of kin of the testator, and not 
renounce*. ^ representative of the deceased executor, even 
though he proved the will and acted p . 


Where ad. J n cases where administration has been improperly 

mimstra- a # # 1 • 1 J 

tion impro. granted, it is sometimes void, and sometimes only 

g«nted w voidable. It is void if granted in derogation of the 

where only right of an executor : as where one has been named, - 
voidable. ° 

and the will has been suppressed, or its existence un- 
known ’, or before the refusal of the executor, or a 
fresh refusal of a surviving executor who refused in 
the life-time of his co-executor, or without compe- 
tent authority. But where it is granted in deroga-. 
tjon of the right of kindred according to the degrees 
of affinity, as to one not next of kin, or to one next 
of kin jointly with one not of kin, or to a creditor be- 

» 11 Vin. Ab. 111. 

* 11 Vin. Ab. 88. 92. Com. Dig. Admor. (B. 6.) 

• 11 Vin. Ab. 89. 91. '11 Vin. Ab. 90. 108. 1 Plow. 279. 
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fore the renunciation of the next of kin, in these 
cases it is avoidable only by the act of the Spiritual 
Court. It is subject also to be repealed when grant- 
ed to the next of kin instead of the residuary legatee, 
and that even though there be no actual residue*, or 
if granted to the next of kin of a feme covert instead 
of her husband*. 

But there are some cases in which, though an ad- 
ministration may be said to have been granted with 
some degree of irregularity, (as when among the kin- 
dred of the same degree administration is granted to 
the younger instead of the elder, or the female in- 
stead of the male, or to a creditor for a less instead 
of one for a larger amount), yet it does not seem to be 
within the competency of the Spiritual Court ta re- 
voke or repeal the grant*; nor is the abuse of the 
letters of administration a sufficient ground for repeal, 
as the ordinary ought to have taken sufficient caution 
in the first instance u . If after an administration be 
granted, a second be issued, and afterwards the first 
is repealed, the second shall stand T . In all cases 
the question of fact as to the next of kin is exclu- 
sively a matter of spiritual cognizance 1 . 

It is plain that wherever the administration is void, 
and not merely voidable, the acts done under the ad- 
ministration will be of no validity ; for the administra- 
tion was void ab initio. So also where the adminis- 
tration is only voidable if it be reversed upon an 
appeal’. But all lawful acts of the first administra- 
tion shall stand good, if it is only countermanded or 

r Vent. 219. * 1 1 Via. Ab. 92. * 1 1 Via. Ab. 100. 1 10. 

• 11 Vin. Ab. 115. 1 Vent. 219. * Com. Dig. Admbr. (B. 3.) 

* 11 Via.. Ab. 92. 115. • 11 Fin. Ab. 117. 3 T. Rep. 129. 
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revoked upon suit by citation i and it is always suffi- 
cient if a debt is bona fide paid to the visible adminis- 
trator \ The debts, funeral expenccs, and legacies 
paid by an administrator, shall be allowed to be de- 
ducted in the damages recovered against him on the 
subsequent appearance of an executor. 


Section V. 


Of the power and interest of an Executor or Admi- 
nistrator in respect to the Testator’s property. 


Difference THE law makes a cautious and salutary distinc- 

between # J 

an execu- tion between the property to which an executor or 
property, administrator is entitled in his own right, and that 

and that . • • • , 

which is which lie possesses in his official capacity. Ilis own 

Ills JiS £XC* 

cutor, in property, therefore, is all that will pass by a general 
thc P coiM° grant, nor are the testator’s effects liable to be taken 
SiTiegal ° f in execution for the debts of his executor or adminis- 
Stuations. tiutor, or to be passed by the commissioners’ assign- 
ment in case of his bankruptcy, or to be transferred 
by the marriage of the executrix. 


orterauor Chattels real are such as partake of real estate, that 
Icum. a ° is to say, such interests as are issuing out of, or an- 
nexed to, real estates, as terms for years though deter- 
minable on lives, and reversionary interests in such 
terms, next presentations to churches, estates by 
elegit, &c. These ’ vest in the executor, and are 
distributable by him as assets of the testator ; and if a 

* Allen *. Dundas, 3 T. Bop. 125. 
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lease is renewed by an executor, the new lease shall 
stand in the place of the old one as assets*. An ex- 
ecutor cannot waive a term of years of which his tea- 
tator died in possession, though it be of no value, with- 
out a total renunoiation of the 'executorship, unless 
he has not assets sufficient to pay the rent, in which 
case on giving notice to the lessor he may throw up 
the lease \ And though a term be merged in the ex- 
ecutor by the accession of the inheritance, yet it will 
be in esse as to creditors and legatees *. 

Though all chattel interests vest in the personal re- 
presentative, yet where such chattels partake of the 
nature of real property, as leases for years, the law 
does not regard the executor as being fully possessed 
of them until he has entered : but where they are of 
such a nature as not to admit of actual entry, as is the 
case with all incorporeal hereditaments, the executor 
has an immediate possession by construction *. 

Things of a personal nature pass to the personal 2 f th*ng». B 
representative, unless in certain excepted cases. 

Things animate, where they are of the tame kind, 

.and likewise such as are naturally wild, provided they 
have been rendered tame by art, or kept in a confined 
state, belong to the executor ; but animals, wild by 
nature, which are not so confined, or escape from 
their confinement and regain their natural liberty, 
are not considered as property, and therefore of course 
are not transmissible, except where they are in the . 
habit of going loose and returning, or have a mark 
or collar upon them to denote the property in them. 

* 3 Bac. Abr. 58. 

* Ld. Raym. 554. 5 Rep. 30. Hargrave’s case. 1 Salk. 297. 

Off. Exec. 120. 

* 11 Via. Abr. 129. 


*11 Vin. Abr. 240. 
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Proit, Many things affixed to or growing upon the free- 

con, 'and hold, and which, while so circumstanced, are part of 
the freehold property, become personal by separation 
irom the freehold, as fruit gathered, or the plants and 
trees themselves, or their branches when felled or 
lopt. Within the description of personalty also are 
included the produce of the land raised by labour and 
manurancc, as corn growing, and such like produce, 
and it seems also those grasses which are usually call- 
ed artificial grasses *. So also what are usually call- 
ed vegetables or garden stuff, and obviously all 
manure not spread upon the land f . 

Inanimate goods of a moveable kind all fall under 
the description of personal chattels, to which class 
may be added property in any stock or fund. 

Appren. The relation between master and apprentice is not 

tices, * * 

transmissible to the executor f ; though, if the parties 
consent, the apprenticeship irfay be continued with 
the executor in the same trade. 

Literary Literary property, and the interest in a patent, by 
property. y | r j ue ^ 1C severa i statutes relating to them respect- 
ively, are transmissible to the executor ; and it may 
be generally laid down, that whenever an absolute 
property in any moveable chattels was vested in the 
testator, such property vests in the executor immedi- 
ately on the testator’s death, and in the administrator 
by relation from the death, wherever they are situa- 
ted ; the law giving a constructive possession to such 
representative where actual possession cannot be 
had. 

* 2 Black. Com. 122, 123. 

' 1 Bl. Com. 427, 428. Stra. 1116. 1266. Doug. 70. 

• 11 Tin. Abr. 175. 
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He is also entitled to all personal equitable rights of ’AUicgai^ 
his testator, and to the benefit of all personal con- action •« 
tracts made with him. As if a lease be contracted to equitable 
be made to B. and B. die before the lease is executed, personalty 
the right vests in the executor, and the lease when executor, 
made becomes assets in his hands 11 . So also will the 
damages recovered for the breach of such a contract : 
but the choses in action of a testator shall not be as- 
sets till they are recovered and levied* ; unless indeed 
they arc released by the executor; for his release 
thereof is equivalent in law to a receipt of the same k . 

But where the cause of action arises after the testa- 
tor’s death, the debt or damages are assets in law be- 
fore the recovery by the executor. If a contract 
were made with the testator concerning his real estate 
only, a breach after his death gives to his heir, and 
not to his executor, a title to the damages. 

Chattels which were never vested in the testator in So also, fu- 

. ' . ture and 

possession, or which were limited to him upon a condition- 

al interests 

future event or condition, may come to his execu- in chattels, 
tor, and be distributable as assets in his hands. As 
where A. is entitled to a lease for years, or for his 
life, remainder toB., and B. dies in the lifetime of A., 
upon the death of A. the term shall go to the executor 
of B., and be assets in his hands ; and even during 
the life of A., while it continues a remainder, B.’s ex- 
ecutor is entitled to sell such remainder for its present 
value, and to hold the produce as assets. So after 
the death of a pawner or mortgagor, the right to re- 
deem the chattel in pawn or mortgage devolves upon 
liis executor, and the excess in the value of the thing 
beyond the money paid for redemption is assets. 

* 11 Vin. Abr. 231. * 11 Vin. Abr. 239, 240. 

* Ilob. 66. 
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of the t«. A man’s trade or business terminates in law on his 

tutor’s 

trade, aud death, and if the executor carry it on, he is said to 

the conse- . - t J 

S aences of carry it on at his own risk *, even though his name 
tors carry, should not appear m it m . But under the sanction of 
ln? 1 the court of Chancery his representative capacity in 
respect to the business may be continued to him *. 
If he only disposes of the stock in trade he does not 
thereby become a trader, or subject to a commission 
of bankruptcy *. 


Of the ex- 
ecutor’s in- 
terest in 
legacies so 
due to his 
testators. 


A contract made with, ora gift, grant, or legacy to, 
a man and his assigns, upon the death of the donee or 
grantee before performance or payment, passes to his 
executor or administrator as his assignee in law'. 
But it is to be remembered that he is only an assignee 
in law ; therefore it has been held that if A. binds 


himself to pay 1(M. to the assignee of B. B.’s executor 
shall not have the' money, because as executor he can 
only take to the use of the testator, though if the ob- 
ligation were to pay the money to B. or his assignee, 
the right having vested in the obligee himself, would 
pass to his executor as assignee in law’. 


What chat- Things annexed to and consolidated with the inhe- 
re inherit- ritance shall accompany it ; therefore rents which are 
incident to the reversion, and which have not become 
in arrear .in the lifetime of the testator, do not belong 
to the executor ; and if the lessor die on the day on 
which the rent is payable, after sunset, and before 
midnight, the rent does not go to the executor, but 
to the heir, as in strictness it was not due till the last 


* Cooke’s Bkpt. Law, p. 67. 
• 1 Atk. 102. 

* 11 Vin. Abr. 161. 


1 1 T. Rep. 295. 

” 2 Yes. Jan. 34. 

* * 11 Vin. Abr. 156. 
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minute of the natural day '.(1) So a term for years in 
trust to attend the inheritance shall accompany the 
real estate*, and the trustee of a term raised for a 
special purpose, shall hold the same after the purpose 
is answered in trust for the person having the bene- 
ficial interest in the freehold *. 

If an absolute interest in a term, or the next pre- 
sentation to a living, whicli is a mere chattel 0 , is 
granted to a man and his heirs, the law will give it to 
the executor of the grantee \ But the powers and 
remedies incident to a rent charge descend to the 
heir, and accompany the inheritance*, though the 
entry itself gives only a chattel interest to the party. 

It is not competent to the guardian or trustee to 
change the value of an estate, unless he acts under a 
decree of a court of equity. Thus a lunatic’s estate, 
if laid out in the purchase of lands, has been declared 
in equity to remain personal estate, and an account de- 
creed *. The beneficial interest in a mortgage, unless 
controlled by positive provision, belongs to the per- 
sonal representative, for the fund was personal, and 
the contract was personal, and so shall the security 

r liar. Co. Litt. 202. n. 1. * 11 Via. Abr. 172. 

* 11 Vin. Abr. 171. 0 11 Vin. Abr. 173. 

* 11 Vin. Abr. 155. T 11 Vin. Abr. 147. 

11 Vin. Abr. 151. 


(1) But where a person having only an Interest for his life In 
the land, demises it, and dies between the rent days, whereby the 
lease determines, his executors or administrators shall in an action 
for the use and occupation, recover a just proportion of the rent, 
from the last day of payment, to the death of the testator, by 
statute 11 Geo. II. c. 19. sec. 15. 

G C Z 
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be considered. Upon redemption, therefore, the heir 
must rcconvey the land without receiving the money. 

If a person seised of an estate of inheritance in 
tithes die after they are set out, they will go to the 
executor*. Muniments of the land, such as charters, 
deeds and court rolls, pass with the estate to the heir ; 
but if these writing's are a deposit in the hands of 
another for securing a sum of money, the interest in 
them will devolve to the personal representative of 
such creditor on the principles before laid down. 

As it has been before remarked of certain chattels 
personal connected with the estate, as rabbits in a 
warren, fish in a pond, &c. that they pass to the exe- 
cutor, with his chattel interest in the land, so they 
accompany the inheritance in its descent to the heir. 
Thus also trees and hedges unsevered, fruit unga- 
thered, and grass growing, descend with the land to 
the heir as the permanent profits of the earth ; though, 
as we have seen, fructus industriales, as corn raised 
by artificial culture, go to the executor. And so it is 
with hops, though growing on their ancient roots \ 

Where an executor has so mingled the property of 
his testator with his own, that it cannot be distin- 
guished from it, or the property is of such a nature 
as not to be capable of being specifically followed, 
such property must be considered as of necessity al- 
tered, as where it consists of ready money, which 
cannot be taken in execution on a judgment against 
the executor, as being dc bonis lestatoris. And as he 
is incapable of suing himself, he may retain his own 


Com. Dig. Biens. A. 2. 


* Har. Co. Litt. 55. B, 
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debt out of the effects, which will amount to an entire 
conversion of the testator’s property into his own, 
and that by mere operation of law, where his debt 
covers the whole assets. 

The interest of an administrator as to the subject 
over which it extends, is commensurate with that of 
an executor. And so it is even where the administra- 
tion is for a limited time, so long as it lasts. But 
in respect of authority, these particular and special 
administrations come short of the executor and gene- 
ral administrator, and vary from each other in many 
essential particulars. To all these restricted admi- 
nistrations, whether durante minor itate, durante ab- 
sentia, or pendente lite, or in whatever other form, 
some powers belong in common. They may do what- 
ever cannot be delayed without prejudice to that 
which is committed to their care. As for example, 
all produce which would grow worse by keeping, 
they may undoubtedly sell”. They may pay the tes- 
tator’s debts, and dispose of his unperishable property 
for that purpose* 1 . They may also receive debts due 
to the testator*, and may bring actions to recover 
them*, and, lastly, they may retain debts which were 
due to themselves from the testator*. 

An administrator with the will annexed may assent 
to a legacy h , but where the form of the- grant is spe- 
cially and expressly restrictive, as ad usum et commo- 
dum infantis, neither the power of assenting to a 
legacy, or of making leases, will go with the office. 

* 11 Vin. Abr. 102. 103. Cro. El. 718. 5 Rep. 9. 

5 Rep. 29. n. b. Hob. 250. * Com. Dig. Admon. F. 

2 P.Wms. 576. * Com. Dig. Admon. F. 

'■ 5 Rep. 29. b. 


Of the in- 
terest and 
authority 
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tor, and 
the differ- 
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An administrator during infancy, may make leases 
of any term vested in the infant executor, which will 
be certainly good, till such infant executor come of 
age *, and it is said till he avoid it by his entry. But 
he can do nothing to the prejudice of the infant, 
therefore he ought not to sell unless there is a neces- 
sity for it k ; nor, indeed, will his assent to a legacy be 
effectual, unless he has assets for its payment 1 , or his 
release of a debt, unless he has actually received it m . 

joint ad- A joint administration resembles in all respects a 
mmutra- j omt eX ecutorship “ ; and if one die, the right of ad- 
ministration survives to the others". 


Durante The statute 38 Geo. 3. c. 87. sec. 7. gives the same 

absentia. ... , 7 

powers to an administrator durante absentia as are 
vested in the administrator during the minority of the 
next of kin ; and by section 4. of the same act, in 
case of the absence of an executor for a year after the 
testator’s death, out of the jurisdiction of His Ma- 
jesty’s courts, and a suit is instituted in a court of 
equity by a creditor, the court in which the suit is 
pending is empowered to appoint persons to collect 
in outstanding debts, or effects due to the testator’s 
estate. 


As the personal goods of the deceased devolve upon 
the executor or administrator, he has a right to take 
peaceable possession of such effects, and if resisted he 
has his remedy by action p ; and on producing the pro- 
bate or letters of administration at the bank, he has a 
right to have the funded property of the deceased 


'6 Rep. 67. b. 
1 6 Rep. 29. b. 


• 2 P. Wms. 121. 


k 2 And. 132. 

■ 1 Roll. Abr. 910. 
"11 Vin.Abr.267. 


" 2 Vez. 267. 
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transferred into his own name. In a word, he has the 
same property in the effects 'of the deceased as the 
deceased himself had when living, the same power of 
disposing of them, and the same remedies for recover- 
ing or protecting them. 


Section VI. 

Of the Remedies at Law and in Equity. 

FOR the recovery and protection of the rights and 

interests which arc thus vested in an executor or 

\ 

administrator, the law has armed them with adequate 
means. Whatever actions the testator might have 
had to enforce the performance of personal contracts, 
the executor is competent to bring in his representative 
capacity ; and even where the covenant for assuring 
lands was broken in the testator’s life-time, the exe- 
cutor, though not expressly named, was held capable 
of bringing his action for the damages; damages being 
in such a case the principal subject, and not accessary 
to the realty only*. 

For injuries done to the person or freehold of the in what 
testator, or what the law calls torts, the executor has executor 
no remedy.. But by virtue of the stat. 4 Ed. 3. c. 7. medyfora 
an executor is entitled to. recover by action a com- Son" h, the 
pensation in damages for a trespass, in taking away te?taton 
the testator’s goods in his life-time ; and by an equi- 
table extension of the benefit of that statute, he may 
have other remedies for injuries done to tlie testator’s 


* Com. Dig. Admon. B. 13. 
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chattels, in his life-time, as trover, for the conversion 
of the testator’s goods, or trespass, for cutting the 
corn growing on his freehold, and carrying it away, 
or for entering with cattle on the testator’s leasehold 
premises b . An executor is, also, under the same be- 
neficial construction of that statute, entitled to a debt 
accrued to the testator for not setting out tithes, and 
to the remedy for such debt given by the statute 
2 and 3 of Ed. 6. c. 13 c . In a word, the executor 
may have his remedy by action for every injury 
done to the testator’s personal estate before his death. 
And it seems also, that he may maintain ejectment 
for an ouster of the testator, even from premises 
whereof he was seised in fee, proceeding for damages 
only *, as a lessee may do where his interest expires, 
pending the suit. If the premises were leasehold, 
he is entitled to his ejectment for recovering the term 
by the common law. And on the same authority he may 
avow for rent in arrear at the testator’s death, as in- 
cident to a reversion for years®. He may have his 
action of replevin for goods distrained in the testator's 
life-time r . 

In numerous cases too, where the cause of action 
has happened since the testator's death, the ex- 
ecutor may bring his action as such, where the 
subject of the action vests in him in that capacity. 
Thus he may maintain quare impedit, where the tes- 
tator died possessed of a term in an advowson, and 

* 

the disturbance was after such death ; as he also might 
where the testator died within six months after the 

*3Bac.Abr. 50. 1 Vent. 187. 

' 1 Sid. 88. 497. 1 Vent. 30. 

4 1 Vent. 30. 3 T. R. 13. * l Roll. Abr. 872. 

’ 1 Sid. 82. GUb, 1. of dist. 3ed. 156. 
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usurpation 1 . So also wherever a debt arose after the 
testator’s death, upon a contract made with him in his 
life-time, or where a bond was forfeited, or the goods 
taken after that event. And he may avow in that cha- 
racter for rent of leasehold premises, becoming due 
from the under-tenant after the testator’s death h . In 
like manner he may bring an action as executor, 
wherever a contract is made with him as such. 


Where he is plaintiff in an action, which he must when an 

_ . . ‘ . . executor 

bring in his representative capacity, he pays no costs, is, and 
either on a nonsuit or verdict; but if he may bring not, liable 
the action without naming himself executor, there toco * t *' 
he is liable to costs, whether he names himself executor 
or not, if he fail. As where in trover, both the trover 
and conversion were subsequent to the death of the 
testator 1 ; or where he proceeds in assumpsit for mo- 
nies had and received after that event*. Nor will he 
be exempt from costs where he fails through his own 
mispleading*, gross misconduct, or wilful default. 

For an escape out of execution on a judgment ob- 
tained by the testator, whether the escape happened 
in the life-time m , or after the death of the testator ", 
the executor may bring his action, and recover against 
the sheriff, in his representative capacity ; so also 
where the escape happened on a judgment recovered 
by himself as executor. (2) 


* Poph. 189. 4 Leon. 15. Ml Vin. Abr. 204. 

’ 7T.R. 358. k 7T. R. 234. 1 6 T. R. 65 4. 

” Cro. Car. 297. Dy. 322. " 3 Bac. Abr. 57. 


(2) 2 T. R. 128. Whether an action does or does uot lie as be- 
tween executors for an escape in the testator’s life-time, depends 
upon the distinction between a tort which does, and a tort which 
docs not, vest an interest in the party wronged. In the case of a 
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At common law, if the plaintiff died after final 
judgment, and before execution, the executor or ad- 
ministrator might proceed to final judgment, by first 
suing out a scire facias ; and, if the testator died after 
execution by fieri facias had been taken out by him, 
the sheriff might go on to levy the money, and might 
pay it over to the executor. If the plaintiff died at 
any time before final judgment, the suit abated, and 
the executor had to begin afresh. But by the statute 
17 Car. 2. c. 8. if either the plaintiff or defendant in 
a cause, die after verdict, and before judgment, the 
death shall not be alleged for error, so as the judg- 
ment be entered within two terms after the verdict ; 
and if the death take place after the assizes have com- 
menced, though before the verdict, the case is re- 
medied within the act. On this statute the judgment 
is entered as if the deceased party were still living 0 ,* 
but before execution can be had upon it, there must 
be a scire facias to revive it, and judgment must be 
entered within two terms after the verdict, and such 
scire facias must proceed in conformity with the judg- 
ment, and be general, as on a judgment against the 
party, as if he were living. 

* 1 Salk. 42. . 


mere tort, the rule of actio personalis moritur cum persona strictly 
holds. Thus an executor cannot maintain an action on the case for 
au escape on mesne process in his testator’s life-time. But for an 
escape out of execution in his testator’s life-time, an executor 
may have his action on the case, on the equity of the stat. 
4 Ed. 3. In the case of a devastavit, that being a wrong vest- 
ing an interest, and a debt arising ex delicto, the action survives 
to the executor. See Berwick v, Andrews, 2 Lord Raym. 971. 
But an action will not lie against an executor for an escape in the 
life-time of his testator. 
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By the statute 8 and 9 Wm. 3. c. 11. sec. 6. pro- P , ‘ the rc - 
vision has been made for the death of the plaintiff. b y the «»- 
after interlocutory, and before final judgment. The 9 wm. 3. 
action in such case shall not abate, if it were of 
such a nature as might have been originally brought 
by the executor or administrator, but the ekecutor or 
administrator shall have a scire facias against the de- 
fendant ; or if the defendant die after such interlocu- 
tory judgment, against his executor or administrator. 

And if the defendant, his executor or administrator, 
appear, and shew no cause to arrest the final judg- 
ment; or on a scire facias, or two nihils, make default, 
a writ of inquiry shall go, and being executed and 
returned, judgment final shall be given against the 
defendant, or against his executor or administrator. 

On this latter statute the judgment is to be entered 
for or against the executor or administrator, and not 
as under the stat. 17 Car. 2. for or against the party 
himself. 

A temporary executor may bring actions as well as Tempo- 
an executor generally constituted, and the same right cutor;es.- 

, , , „ , . ° editor of 

devolves upon the executor of an executor by virtue an oxecu- 
of the statute 25 Ed. 3. c. 5. The husband of an ex- band of ail 
ecutrix has also the full right of bringing actions, but co-cxecn- 
lie cannot sue in the representative capacity without t<MS * 
joining his wife. As co-executors make but one per- 
son, in consideration of law, they must all join in such 
actions as are brought in his right, even those who 

have not proved the will p . And to prevent a collu- Summons 

. 111 and sever- 

sion between a debtor and a co-executor the law has ancc. 
provided that if one executor refuse to join his com- 


r Cora. Dig. Pleader. (2. D. 1.) 
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panion in an action for recovering a debt due to the 
testator’s estate, the willing’ executor first commenc- 
ing the suit in the names of both, may afterwards, by 
summoning the other, obtain what is called a judgment 
of severance, which is an authority to sue alone ; and 
the same judgment shall be given fop default upon 
the summons ; and then the executor so having sum- 
moned may proceed without the other, and the judg- 
ment and execution shall be in the name of the exe- 
cutor so proceeding alone q . So that if the party so 
severed die pending the proceedings, the suit shall 
not abate r . 

Of Uie rt- An administrator, has legal remedies corresponding 

an admini- and co-extensive with those of an executor. Even 
where their authority is special and limited they may 
maintain actions for recovering the property of their 
Ad vaio- intestates *. By the 48 G. 3. c. 1 49. an ad valorem 

rem duty 

upon admi- duty is imposed upon probates and letters of adminis- 
tration, and the stamp must be to the full value of the 
assets, including the outstanding debts due to the de- 
ceased. And the administration is invalid unless a 
stamp of a sufficient value is obtained. If an ad- 
ministrator brings his action to recover a sum of mo- 
ney due to the deceased which exceeds the amount 
covered by the ad valorem stamp, upon proof of the 
deficiency of the stamp, the action must fall to 
the ground ; even though the claim which he seeks 
to enforce was doubtful. The act makes no allow- 
ance for dubious or hazardous debts. Nor will the 
plaintiff be allowed to establish his claim by evidence. 


* 3 Bac. Abr. 33. Cro. Car. 420. 
r Co. Litt. 139. * 2 P. Wins. 576. 
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and afterwards to take out a stamp for the increased va- 
lue. And it seems that a defendant will defeat the action 
by proving the assets, together with the sum claimed by 
the action, to exceed the value for which the stamp was 
taken ‘. 

If the limited office of an administrator durante 
minoritatc expire after judgment obtained by the ex- 
ecutors attaining his age, such executor may have a 
scire facias to execute the judgment*. 

The distinctions in respect to the prosecution of 
suits interrupted by the deaths of the personal re- 
presentatives should be carefully attended to. By 
statute Vi Car. 2. c. 8. an administrator de bonis non 
is rendered capable of suing a scire facias on a judg- 
ment after verdict recovered by an executor or admi- 
nistrator ; which he could not do by the common law. 
And if the executor or administrator had sued execution, 
and before the return died, the administrator de bonis 
non, by the equity of the above statute, is permitted to 
perfect execution \ And if at the time of the executor’s 
or administrator’s death, the money was actually le- 
vied, it shall be brought into court, and the adminis- 
trator de bonis non, on producing his letters of admi- 
nistration, shall be entitled to receive it*. And so it 
is said he would even if the judgment had been by de- 
fault*. The statute extends only to judgments after 
verdict, so that if the executor or administrator dies 
after obtaining judgment without a previous verdict, 
the case is at common law, and the administrator de 
bonis non, on account of his paramount title and want 
of privity, being representative of the first testator or 

1 Hunt o. Stephens, 3 Taunt. 113. 

■ 3 Bac. Abr. 18. Cro. Car. 127. * 2 Lord Raym. 1072. 

7 2 Lord Raym. 1074. * 0 Mqd. 299. 
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intestate, is obliged to recommence the action*. But 
if such judgment were for goods taken out of the ex- 
ecutor or administrator’s own possession, the immedi- 
ate representative of such executor or administrator 
shall have scire facias, and account with the adminis- 
trator de bonis non b . 

If an administrator durante minoritate obtain judg- 
ment he may have a scire facias against the bail, even 
after the executor has attained his age, though it 
seems doubtful whether he or the executor shall sue 
execution *, 

of j>roof An executor may prove a debt due to his testator 

bankrupt* under a commission of bankruptcy, and may sign as 
cy ' such the certificate, but if he has a demand of his own 
against the estate, as well as one in right of his tes- 
tator* he will not be allowed to sign in both capaci- 
ties 4 . The executor of the bankrupt is intitled to his 
allowance e . 

or obtain- Where an executor finds the administration of his 

mg an ad* 

justmentof testator’s property embarrassed, difficult, or hazard- 

the claims 1 1 J 

iu equity, ous, lie may have the claims of the creditors adjusted 
by a court of equity, by instituting a suit against the 
creditors for that purpose f . 

medyofan e( l u ^y one execu tor may sue his co-executor ; 
executor . and if co-executors commence proceedings in that 

against his * ° 

co-exec* court, and one of them die, the suit will not abate. 

t°r in ... 

equity, And if an administrator durante minoritate bring his 

* Cro. Jac. 4. 1 Roll. 5 Rep. 9. b. 

* 2 Lev. 37. 4 1 Atk. 85. 

1 Com. Dig. Chancery, 3. G. 6. 


* Yelv. 33. 

* Id. 208, 209. 
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bill in Chancery, and the executor attain his age 
pending the suit, he may continue the suit by a sup- 
plemental bill'. 

If pending the suit the plaintiff die, his executor 
may continue it by bill of survivor. And if a bill be 
brought by an administrator durante minoritatc, and 
pending the suit the executor come of age, he may 
continue the suit by a supplemental bill h . 

An executor may have relief by injunction in 
equity to restrain a person in possession of private 
letters of the testator from publishing them without 
the permission of the plaintiff '. 

Upon the death of a partner in trade his interest in 
the stock devolves upon his executor or administrator, 
and shall not survive to the surviving partners; al- 
though the remedies for recovering the joint properly 
survives. Equity treats the survivor as a trustee for 
the representatives of the deceased partner who arc 
considered as having a specific lien on the share of 
tfie deceased 11 . 

*Mi(f. Plead. 01. “Miff. 01. 

‘Ambl.737. * l Vez. ‘2«. 
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Section VII. 

Of the duties of an Executor in respect to the Fu- 
neral and Official Charges, and payment of Debts. 

TO provide for the funeral is naturally first in or- 
der ; an office that may be discharged before probate ; 
and the expcnces connected with which stand in pri- 
ority before alt other debts and charges a ; but extra- 
vagance should be avoided, as unnecessary expencc 
will not be allowed against the creditors. The 
amount should be regulated with reference to the cir- 
cumstances of the deceased. 

The proof of the will is the duty and charge which 
the executor is next called upon to perform and sa- 
tisfy. The inventory succeeds, which, in pursuance 
of the bond to be entered into according to the stat. 
22 and 23 Car. 2. c. 10. must exhibit a true and per- 
fect account of the goods, chattels, and credits of the 
deceased which have come to the possession of the ex- 
ecutor; and though no such inventory is in practice 
exhibited in general cases, yet an executor or admi- 
nistrator is always subject to be cited for that purpose 
in the spiritual court ; and the spiritual judge will, in 
special cases, at the instance of a party interested de- 
cree an inventory to be exhibited before the issuing 
of the probate or letters of administration, and the 
same must be substantiated by a special oath b , An 
inventory, after being exhibited on oath, cannot be 
impeached in the ecclesiastical court ; yet objections 
may be made to it which must be answered upon oath, 

• Jl Vln. Abr. 432. *4 Burn’s Eccl. L. 266. 
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but such cfatfi cannot be contradicted: the inere 
effectual relief lies in a Court of Equity. 

The next duty of an executor or administrator is of the i* 
the payment of the debts of the deceased which must inwhich* 
be done in the legal order. to be paid. 

First, the debts due to the crown by record or spe- 
cialty. 

Secondly, those arising upon certain statutes. 

Thirdly, debts of record in general. 

Fourthly, debts due by specialty -in general. 

Fifthly, debts due by simple contract ; 

And here it may be observed, that all obligations 
or specialties to the use of the king are of the same 
nature as a statute staple c , but to be entitled to this 
paramount preference, the debts to the king must arise 
by record or specialty ; and therefore all debts to the 
king which are of no higher degree than simple con- 
tracts, though they are to be preferred to debts by 
simple contract due to the subject, are nevertheless 
inferior in rank to debts of record or specialty due 
to the subject : thus fines and amerciaments arising 
to the king in courts baron, or courts not of record, 
or for copyhold estates, or forfeitures by outlawry or 
attainder before office found, are not entitled to the 
preference above stated to belong to the crown. But 
if the king’s immediate debtor be outlawed, then 
whether such debt becomes a debt of record by the 
outlawry or not, will depend upon the fact whether it 
be on mesne process, or after judgment. In the 
former case it is not, in the latter it is, a debt of re- 
cord 4 . 

• Dalt. Sheriff. 55. 128. 4 1 1 Vin. Abr. *91 . 

VOL. II. H 
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And if a debt by specialty be assigned to the king, 
his prerogative does not attach upon it so as to entitle 
it to payment by the executor before bond or judg- 
ment creditors f . It is said also that rents due to the 
crown have only the rank of simple contract debts *. 
The forfeitures on some particular statutes come 
next to the debts to the crown by record; as the 
forfeiture for not burying in woollen by 30 Car. 2. 
c. 3. money due from the overseers of the poor by 
17 Geo. 2. c. 38. s. 3. and to the post-office for letters 
by 9 Ann. c. 10. s. 30. 

Next to the king’s debts of record, with the excep- 
tions above mentioned, debts due upon judgments 
(that is, upon judgments against the testator, — not 
the executor,) in all courts of record, or decrees in 
Equity h , are to be paid, whether such judgments be 
voluntary or in invilum. Nor is there any distinction 
between judgments actually entered up against the 
testator, and those which are entered up after his 
death, but which relate to a verdict obtained in his life- 
time, and are therefore to be regarded as if given in bis 
life-time, under the stat. 17 Car. 2. c. 8., or those, 
which, being signed at any time during the term or 
the vacation immediately subsequent, relate back to 
the first day of the term by the common law, although 
the defendant died before the signing 1 . It seems, 
however, that a final judgment entered up against 
the testator after his death, grounded upon an in- 
terlocutory judgment obtained against him in his 
lifetime pursuant to the stat. 8. c. 9. Wm. 3. c. 11. 
being to be entered against the representative and 

' 11 Vin. Abr. 301. * 3 Bac. Abr. 80. 

h 2 Fonbl. 412. n. (s) 1 6 T. Rep. 368. 7 T. R. 20. 
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not the intestate himself, cannot be pleaded by ani ad-> 
hiinistrator to an action brought against him on a 
bond k . Priority of judgments' does not depend 
either upon the dignity of the court (provided^jt 
is a court of record,) or upon the original cause of 
action. It is of the same strength whether the debt 
was by simple contrast or by specialty *. 

Between judgments, priority of time is immaterial 
—the executor may satisfy which he pleases, unless 
a preference has been gained by a scire facias sued 
out upon the judgment. But if two judgment cre- 
ditors lake out,' each of them, a stire facias, the exe- 
cutor may give a preference to that upon which the 
scire facias was last sued out, by confessing the ac- 
tion “. A judgment in a foreign country has the rank 
only of a simple contract debt", and so it is with re- 
spect to a judgment not doequetted according to the 
stat. 4 and 5 W. & M. c. 10“. In such a case the 
doequetting is the only ndtice that the executor need 
attend to; but as - the statute does not extend to 
judgments in inferior courts of record, the executor 
must take notice of them at his own peril'. There 
must be actual or implied notice of a decree to make 
an executor liable for not giving it its preference, 
and the ouly implied notice has been held to be the 
pendency of the suit’. But the executor must have 
his protection and indemnity for such payments un- 
der decrees against suits by the other creditors, by 


k Com. Dig. Pleader, 2 D. 9. 'll Vin. Abr. 299. 

“ 11 Vin. Abr. 299. * 1 1 Vin. Abr. 291. Doug. 1. 

• 3 Bl. Com. 397. 6 T. Rep. 384. 1 Bos. and Pul. 307. 
» 3 P. Wms. 117. 

* 3 P. Wins. 482. 2 Fonbl. 156. not. (n.) 

h2 



I 

4100 Office of Executors and Administrators, Chap. II. 

application to equity for an injunction T . Debts due 
upon recognizances, such as are usually entered into 
before a court of record, or magistrate duly autho- 
rised, to appear at the assizes, to keep the peace, to 
pay debts, &c. statutes merchant, statutes staple, and 
recognizances in the nature of statute staple (which 
last description of securities are now but little used) 
come next, and the date of them is immaterial, with 
respect to the payment. 

Debts by specialty are next in rank to debts of 
record, as for rent, (whether such rent be reserved 
by lease in writing or by parol',) or on bonds, 
covenants, and other sealed instruments, and these 
debts , are all, inter se , of equal dignity. The pro- 
fits of the land leased are, in all cases, to be ap- 
plied by the executor to the payment of the rent; 
and if they are insufficient to answer such rent, the 
residue is payable out of the general assets, as other 
debts by specialty. A bond, even before it is due, 
ranks before a simple contract debt, and the executor 
may plead the existence of such a bond, in defence 
to an action by a simple contract creditor*. But the 
executor ought not to pay the money upon a bond 
not yet due in preference to a bond-debt already due : 
and the liability upon a contingent security, before 
the contingency happens, shall not be admitted to 
delay the payment of a simple contract creditor*. 
Where the contingency has taken place, it is as if 
there had been no contingency at all \ 

Simple contract debts are to be preferred to bonds 

’ 3 P. Wins. 401. not. (F.) 

* 3 Bac. Abr. 83. 06. ‘ 3 Bac. Abr. 81. 

" 1 1 Vin. Abr. 105. * 5 T. Rep. 307. 
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merely voluntary ; but such bonds are, nevertheless, 
to be satisfied before legacies*. 

The next order of debts are those arising upon 
simple contract ; but it seems, that among debts of 
this description, the claims of the King are to be first 
satisfied 1 2 ; and, with that exception, the executor 
may prefer whom he pleases in the order of payment, 
among the creditors of this class, except that it has 
been said that the wages of servants are entitled to a 
preference. If an action be actually brought against 
an executor for a debt of the testator, a right is 
gained to the payment of that debt in preference to 
the other debts of the same degree (1). But if ano- 
ther creditor of the same class afterwards brings his 
action, and first recovers judgment, he must first be 
satisfied ; and the executor may accelerate such right 
by confessing judgment to the action latest brought*. 
Such confessed judgment, though entered after an 
interlocutory judgment obtained at the suit of ano- 
ther, shall stand before it in the order of pay- 
ment b . But it has been very recently decided that 
the contrivance of an executor to extend this prefer- 

J Ca. temp.Talb. 156. ■ 

1 3 Bac. Abr. 80. in not. 

* 11 Vin. Abr. 296. 1 P. Wins. 295. k 2 Atk. 386.' 


(1) It is true, that -where an action is brought by a creditor of 
the testator against his executor, he is restrained from paying any 

other creditor in equal degree ; yet any of the creditors may file a 
bill in a court of equity against the executor for an account, in 
which case all the creditors may, as it seems, be compelled to to ko 
an equal* distribution of the assets. 
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ence by confessing a judgment to one creditor as a 
trustee for many others, cannot be supported e . This 
power of preferring one creditor to another in equal 
degree, may, under particular circumstances, be 
exercised in furtherance of justice ; but the general 
duty of an executor is, certainly, t.o make an equal 
distribution among creditors in equal degree. No- 
tice of a specialty debt obliges the executor to the 
payment thereof,' before any debt of inferior degree ; 
nor is it material in what manner such notice comes 
to him. Lis pendens is always notice ; and of debts 
of record an executor is bound to take coguizancc, 
provided they are doequetted, where the statute re- 
quires it. 

Without actual notice, or what the law considers 
as notice, the executor is justified in paying an in- 
ferior debt, although a superior debt should thereby 
go unsatisfied. But this should not be done with 
such precipitance as not to leave time to specialty 
creditors to give notice of their debts ; as unreason- 
able haste would be evidence of fraud. And it is 
tp be observed that an executor acts illegally in con- 
fessing judgment to an action for an inferior debt, 
after notice of the existence of one of a higher 
description d . 

An executor may retain out' of the assets in his 
hands, the amount of a debt of his own, in prefer- 
ence to all the debts of other persons standing in 
equal degree ; but he has no such advantage against 
those whose debts are above his own in degree. If 

' 1 M. ftnd S. 395, MT.R. 690. 

9 
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' ■* 

the same person is executor of both the obligor and 
obligee, or executor of the one and administrator of 
the other, he may retain, as the representative of the 
debtor, the amount of the debt owing to him, as re- 
presentative of the creditor*. And this right of 
retention devolves to the executor of an executor f . 
A special executor or administrator, whose authority 
is limited as to time, or extends over only a part of 
the assets, possesses the same privilege pro tanto ; 
and though an executor de son tort has no such right, 
yet if administration be granted to a creditor, and 
afterwards repealed at the suit of the next of kin, 
such creditor may, nevertheless, retain against the 
rightful administrator*. And if a creditor, being 
appointed executor with others, refuse to administer, 
he may sue the other executors for the debt 11 . If sc 
surety in a bond be made the executor of his princi- 
pal, and after his death is compelled to pay the bond 
debt, this does not give him a right tp retain on the 
footing of a bond creditor on his testator’s estate; 
but it has been said that it authorises him to retain in 
quality of a simple contract creditor *. But in all 
these cases it is to be remembered that an executor 
shall not be allowed to retain his own debt, to the 
prejudice of his co-executor in equal degree, but the 
assets shall go in discharge of both their debts in the 
same proportion \ 


10S 


• llVin.Abr.261. 

* 11 Via. Abr. 265. 

’ Toll. Ex. 2d. Edit. 298. 


'll Vin. Abr. 263. 
**11 Vin. Abr. 262. 
* 1.1 Vin. Abr. 72. 
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Section VIII. 

Of the Duty of Executors as to the payment of 
Legacies . * 

THE principal doctrines and decisions concerning 
legacies in general, are treated of in the former 


* The. gre^t legacy act is the 36th Geo. 3. c. 52. which imposes 
the following duties upon legacies, and bequests of personal pro- 
perty, i. e. upon all legacies of 20/. and upwards, and upon all resi- 
duary bequests and shares of residues in case of intestacy, of 100/. 
and upwards. 

Brother or sister, or their descendants, 2 per cent. 

Uncle or aunt, &c. - - - 3 per cent. 

Great uncle, or great aunt, &c. - 4. per cent. 

Other persons, - - - - 6 per cent. 

This act directs that the duties shall be managed by the Com- 
lbissioners of Stamps. — The stamp act of the 44th of Geo. 3. c. 98. 
enacts that all former duties , under the care of the Commissioners 
of Stamps, shall cease, and in their stead imposes the following 
duties upon legacies and bequests out of the personal estate, of 
20/. or more; and upon qll residues and; shares of residues of 100/. 
and upwards, i. e. 

Brother or sister, &c. £% 10 per cent. 

Uncle or aunt, &c. - 4 0 

Great uncle or aunt, &c. 5 0 

All other persons, - 8 0 

By this act, the duties, &c. given by other acts are to cease, 
but no other parts of such acts are repealed, so that the new duties 
imposed by it are to be collected and managed in the same man- 
ner as the old duties. The new legacy stamps hereby imposed are, 
therefore, to be collected, managed and computed, by the Commis- 
sioners of Stamps, according to the direction of the 36th Geo. 3. 

By the 45th Geo. 3. c. 28. a duty is imposed on legacies to child- 
ren, &e. of 1 per cent, and a new duty of 10 per cent. In lega* 
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volume. This section will therefore be confined to 
the mere duty and office of the executor concerning 
them. 

To the duty of the executor, every other claim 
under the will, as to the personal property of the tes* 


cies to strangers, &c. instead of the duty of 8 per cent, by the 
44th Geo. 3. 

The duties imposed by this act, and by those of the 44th of Geo. 
3. are likewise extended to bequests of monies arising from, or 
charged upon real estates, &c. 

The 48th Geo. 3. c. 149. repeals the duties granted by the 44th 
and 45th Geo. 3. but with respect to legacies and residues, 
imposes the same again as they stood after the 45th Geo. 3- with 
very little variation. 

The legacy duties, as they now stand, by the 48th Geo. 3. c. 149. 
are as follows : — 

For children and their descendants, - £l 0 per cent. 

Brother or sister, and their descendants, - 2 10 

Uncle or aunt, and their descendants, - -40 

Great uncle or great aunt, and their descendants, 5 0 
All other persons, - - - - - 10 0 

These duties are imposed upon all legacies of 20/. and upwards, 
either out of the personal or moveable estate, or out of or charged 
upon the real or heritable estate, or out of any monies to arise by 
sale, mortgage, or other disposition of the real estate, or any part 
thereof. Also for the clear residue (when devolving to one per- 
son) and for every share of the clear residue, (when devolving to 
two or more) whether arising from a testamentary disposition, or 
from a partial or total intestacy, where such residue shall be of the 
value of 20/. and upwards. And also for the clear residue (when 
given to one) and for every share of it, (when given to two) of 
the monies to arise from the sale, mortgage, or other disposition 
of the real estate, when of the value of 20/. and upwhrds. 

And all gifts of annuities, or by way. of annuity, or of any. 
other partial benefit or interest out of any such estate or effects a* 
aforesaid, are to be deemed legacies within, the intent and meaning 
of the schedule. 
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tator, is sobordinate. It is his duty to see that the 
fund is first applied to the satisfaction of the credi- 
tors. No legacy, therefore, takes effect in the lega- 
tee, until executed by the assent of the executor; 
but the assent of one of several executors is suffi- 
cient *. The personal property devolves first upon 
him to fulfil his primary duty of paying the debts of 
his testator. And if, notwithstanding a deficiency of 
assets, he pays legacies, he makes himself responsi- 


* Com. Dig. Admon. (c. 8.) 


Out of this act, however, are excepted ail legacies, residues, and 
shares of residues of any such estate or effects as aforesaid, given 
or devolving to or for the benefit of the husbaud or wife of the 
deceased, or to or for the benefit of the Royal Family. 

And all legacies exempted from duty by an act of the 39th Geo. 
3. c. 73. for exempting certain specific legacies given to bodies cor- 
porate or other public bodies, from payment of duty. 

By the 3d section of this act, the new duties are to be under the 
management of the Commissioners of Stamps, &c. and they arc 
empowered to employ such officers or persons under them, and to 
do all such other acts and things as shall be thought necessary for 
carrying the act into execution, in as full and ample a manner, as 
they or any former commissioners arc or have been authorised to 
do, for the raising or collecting of any former stamp duties, or 
for putting into execution any act or acts of parliament relating 
thereto. 

By sect. 8. the powers and provisions of former acts are to be 
put into execution with regard to duties under this act. 

Cases of all persons dying, after the 5th April, 1805, where the 
legacies, See. are paid after the 10th Oct. 1808, are included in 
this act. 

A principal difference between this and former acts, with regard 
to the legacy duty js, that the duty imposed upon bequests of the 
residue, &c. fe extended to all cases where the amount is 20/. and 
upwards. Whereas, in former statutes, the duty upon residuary 
bequests was only imposed where they amounted to 100/. and 
upwards. 
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ble to the extent of the legacies so paid to the ere* 
ditors. 

i 

This assent of the executor is equally necessary. Difference 
whether the legacy be general or specific. And if the Sect of 
legatee, in either case, takes the thing bequeathed, XJcasMof 
without such assent, he is liable thereby to an action Sd'peci. 
of trespass by the executor. Even if the chattel be 
in the hands of the legatee at the time of the testa- 
tor’s death, he cannot retain it against the demand 
of the executor. If such legacy is payable out of the 
general funds of the testator, the law will not raise 
an implied promise on proof of an acknowledgment 
of assets', so as to enable the legatee to bring an 
action at law, the reasons of which rule are well ex- 
pounded in Deeks v. Strutt”. But in the case of the 
bequest of a specific thing, the assent passes the legal 
title under the will c . The rule is the same, whether 
the subject of the bequest be a personal or real chat- 
tel. And the assent of the executor vests the term, 
or other specific thing bequeathed, in the legatee, 
from the death of the testator, by relation* 1 . 

As this interest is vested in the executor for the 
sake only of other persons, it is compatible with an 
interest vested in the legatee, which, if he die before 
the executor’s assent, passes to his personal repre- 
sentatives. 

* 5 T. R. 690. 

* Doe d. Lord Saye and Sele r. Guy, 3 East. 120. and see Pa- 
ramour v. Yardley, Plowd. 539, 

* Saunders’s Case, 6 Rep. 12. b. Chamberlain 9. Chamberlain, 

1 Chan. Ca. 256 . Bastard v . Stukeley, % Lev. 209 . < Barton’s 
Case, 2 Freem. 289 . 
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Even the release of a debt by the will of a creditor, 
and which operates by extinguishment rather than 
by donation, is so far in the nature of a legacy, that 
to be complete and effectual, it ought to have the 
executor's assent*. But in all cases, and in the last 
more especially, a slight expression, or demonstration 
of assent, is sufficient. 

What The assent of an executor may be inferred from 
an assent, his acts, and such constructive assent will be as avail- 
able as an assent positively and expressly given. 
Any recognition of the property, or right of the le- 
gatee, amounts to an assent ; — as if the executor, in 
any manner, deals with the legacy as the owner' 
If a term of years be devised to one for life, remain- 
der to another, the assent of the executor to the first 
devise, operates as an assent in favour of the re- 
mainder man *, and an assent to the remainder is an 
assent to the preceding estate ; for, in legal consider- 
ation, they make together but one estate \ Nor can 
the executor give such assent, upon terms which 
subject it to be withdrawn upon any subsequent 
event ; but he may impose a condition, precedent to 
the payment of the legacy, though he cannot encum- 
ber it with future stipulations: and whenever the 
assent is given, it must relate to the testator’s death, 
and perfect the title of the legatee, ab initio. An 
assent to a devise for a lease for years, is also to be 
considered as an assent to all conditional springing 
or contingent interests, coupled with it by the devise *. 

• 2 P. Wins. 332. ’ 4 Bac. Abr. 445. 2 Vent. 338 1 . 

* 1 Roll. Abr. 620. Plow. 545. a. 

k Com. Dig. Adm. (c. 6.) 1 1 Roll. Abr. 6201 
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Thus, an assent to the devise of a term in land, is 
an assent to rent or common, devised out of it k . 

Though it is said that if a man have a lease for years, 
and devise out of it a rent or common to A., and 
devise the lease itself to B., and die, and his exe- 
cutors pay the rent, or assent that A., the devisee of 
the common, shall put in his cattle and use the com- 
mon, this is no assent that B. shall have the term, for 
they are distinct things 

An assent by one named executor in a will is of no 
avail, unless he has attained the age of twenty-one 
years m ; but, as we have seen, he may consent, be- 
fore taking out probate. 

If a power is given to an executor to divide mo- 
ney among children at his discretion, his disposition 
must not be unreasonable, and where a grossly un- 
equal distribution, under such circumstances, has 
been made, equity has set it aside, and decreed an 
equal distribution n . An equal distribution may not, 
in some cases, be a reasonable distribution, and in 
one case the court decreed a double amount to one 
who stood in greater need of it than the other objects 
of the distributive bequest". In the exercise of such 
discretionary authority the executor may vary the 
amount among the objects, but not in an illusory, or 
plainly inequitable manner p . 

An assent to a void legacy must necessarily be itself or the ex- 

<*cutur'.s 

k 1 Roll. Abr. 620. 1 Plow. 521. 

■ Stat. 38 Geo. 3. c. 87. 

* 4 Bac. Abr. 340. 2 Vez. 640. * 2 Vera. 421. 

’ 5 Vez. Junr. 149. 7 id. 124. 9 id. 382. 
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execution void, upon the same principles as an attornment to a 
t» UbSSc void grant is without effect in the law’. Where an 
executor is also a legatee his- assent is necessary to 
vest the legacy in him in the capacity of legatee ; and 
until he is acquainted with the competency of the as- 
sets he cannot claim it as such. If he enters or takes 
possession generally, without claim or demonstration 
of his election, it is said he shall have it as executor, 
and not as legatee'; and it follows upon principle, 
that an executor’s execution of a legacy to himself, 
must operate as a confirmation of an ulterior interest 
in another person in the same thing *. His consent 
to his own legacy may, like his assent to the legacy 
given to another, be express or implied. His acting 
upon it in any manner as a legacy, and still more his 
declaration that he takes it as such, constitutes an as- 
sent effectual to render him a legatee*. And if a le- 
gacy is given to a man for his trouble in the execu- 
tion of his office, he must either act in it, or shew his 
intention so to do, in order to become intitled to it'. 
And lastly, in the case of a devise to several execu- 
tors, one of them may assent for his own part w . 

of the time To the proper discharge of this branch of an ex- 

•t seating. ecu t or » 8 duty, a knowledge of the rules and circum- 
stances which have decided the important question 
when legacies and legatory portions are to be con- 
sidered as vesting, and when and from what time in- 
terest is to be paid upon them, is very material. I 


* Viu. Ab. tit. Devise, E. a. 2 pi. 2. 

r Dy. 277. 1 Rol. Ab. 61. 10 Rep. 47. b. 

* Paramour v. Yardley, Plow.'541. y 

* 1 Lev. 25. 1 Rol. Ab. 619. 920. Plow. 539. Dy. 277. 
' * 4 Vez. Jun. 212. w 1 Roll. Abr. 618. 
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shall endeavour to state the effect of these deter- 
minations in the clearest manner, consistent with a 
convenient brevity. 

It can scarcely be necessary to observe, that the 
year given to the executors for collecting the assets, 
does not prevent the vesting ; and that consequently 
the money must be paid to the representative of the 
legatee, dyingbcfore the end of the year*. Whenever 
a legacy is given, and the gift and time of payment 
are both future, as, if I give to A. B. a legacy of — l- 
at and when he comes of age, there the time is annex- 
ed to the gift and substance of the thing, and if the 
legatee die before he comes of age, the legacy laps.es 7 . 

A direction to pay interest upon legatory portions, 
where they are charged upon personalty, is always 
evidence of the vesting, for so it is always held in the 
Civil and Ecclesiastical Courts, from which the rules 
respecting legacies and legatory portions are drawn. 
But it is otherwise where the portion is provided by 
deed*. With respect to all interests arising out of 
land, the general rule is, without regard to the ques- 
tion, whether the land be the primary, or only the se- 
condary and auxiliary fund — or whether the charge be 
made by deed or will — or whether it be a portion, or 
a general legacy — or for a child or a stranger— -or 
with or without interest — that charges upon land 
payable at a future day, shall not be raised where the 

* 10 Vez. Jun. 13. 

y 1 Eq. C. Abr. 295. 1 Vez. 48. 3 Atk. 101. 645. 1 Burr. 
227. 3 Vez. Jun. 135. Simsbury v. Read, 12 Vez. Jun. 75. 
Ilixon v. Oliver, 13 Vez. Jun. 108. 

* Lord Tcynham r. Webb, 2 Vez. 207. Herbert v. Parsons, id. 
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party dies before the day of payment. This is the 
general rule, but there are many exceptions ; ' as 
where the time of payment is postponed from the cir- 
cumstances not of the person but of the fund : thus 
where a legacy is charged on land, to be paid after 
the death of the testator’s wife, there if the legatee 
die after the death of the testator, and before the 
death of the wife, the legacy goes to the representa- 
tives of the legatee *. But wherever a legacy charged 
on real property is given expressly with a view to the 
wants and occasions of the legatee at a particular 
time, as at 21, or marriage, if the legatee die before 
the time at which, according to the intention of the 
testator, the legacy would be wanted, it sinks into the 
land. And where the fund is mixed, the vesting 
may depend upon the question whether it was neces- 
sary to resort to the personal estate \ 

Mr. Cox observes, in his note to the cases of the 
Duke of Chandos v. Talbot, that where portions have 
been given out of landf and no time of payment is 
expressed, the determinations are difficult to 'be re- 
conciled; some considering them as presently vested, 
and others that they do not vest, if the legatees die 
before they want them. But perhaps the cases may 
be reconciled by adverting to this distinction, viz. that 
where no time is given, and interest is made payable, 
they vest immediately ; and that where no time is 
expressed, and interest not given, they do not vest 
before 2\, or marriage *. If the sum itself which is 

* Tnustal v. Bracken, 1 Bro. C. R. 124. note ; and Ambl. 167. 

* l Vez. Jun. 48. See the note to the case of the Dnke of 
Ghandos v. Talbot, 2 P. Wins. 612. 

* 2 £q. C. Abr. 248. Ch. Ca. 181. Prec. in Ch. 818. 3 Atk. 
649 . 
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to be paid at a future time is uncertain, it cannot vest 
in the interim d : and wherever payment is postponed 
till 21, though it may vest for some of the above- 
mentioned reasons, yet the representative cannot 
claim it, until the party, had he lived, would have 
been 21 *. 

A legacy given at a particular age may vest 
immediately on the death of testator, by force of the 
accompanying words, as where a trustee is appointed 
for the legatee during his minority f . But mere di- 
rections for maintenance do not, as it seems, avail to 
this purpose e . 

To prevent a lapse of a legacy, a will should be of lapse, 
specially penned b . Thus, where testatrix forgave a 
debt, and desired her executors to deliver up the bond to 
the debtor, it was held that it did nut lapse by his death 
before testatrix *. And if a testator expressly directs 
'that his legacies shall not lapse by the deaths of the 
legatees in his life-time, and then gives a legacy to B. 
his executors, and administrators, the legacy will not 
lapse though B. die in testator’s life k . Where a 
legacy is given in consideration of paying an annuity, 
and the legatee dies in the testator’s life-time, the an- 
nuity shall be a charge on the residuum, though the 
legacy lapsed*. 

“Maddison y. Andrew, 1 Vez. 57. 

* 2 Vein. 199. 2 Vent. 3-12. 

‘ 0 Vez. Jun. 239. 7 Vcz. Jun. 421. 

1 2 Vez. 207, 202. 1 Burr. 227. 2 P. Wms. 612. note 1. 

“ 3 Atk. 572, 582. s 1 Vez. 219. 1 P. Wius. S3. 

‘ 3 Atk. 572. 3 Bro. C. C. 224. 

' Oke v. Ilcath, 1 Vez. 141. 


VOL. II. 
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Of abate- 
ment* 


Where there is not enough to pay both the debts 
and legacies, the legacies must be reduced propor- 
tionably. In case of a deficiency, charity legacies 
must abate in proportion, and so must legacies 
given to executors for their trouble. Small gifts, 
indeed, to the poor of a parish have*been considered 
as doles, and part of the funeral, and therefore ex- 
empt from this liability : but legacies to servants a- 
bate. Specific legacies do not abate with the pecu- 
niary legacies, but if the debts require more than the 
sacrifice of the pecuniary legacies, they abate inter se. 
If one makes a will, and then a codicil, and gives le- 
gacies by both, on a deficiency they shall all come in- 
to average ; but if one gives legacies, and apprehend- 
ing there will be a surplus, gives further legacies out 
of the surplus, by his will or codicil, the legacies first 
given shall have the preference™. 


Ofinterest. If a legacy be made payable on a certain day, and 
nothing is expressed about interest, it is a general 
rule that the interest shall commence only from the 
time it is payable, though the legacy may vest from 
the death of the testator, so as to be transmissible to 
the legatee’s representatives, in case he dies before it 
is payable". If the legatee die before the time of 
payment, 'as if it be made payable to the legatee at 
twenty-one, and he die before twenty-one, his repre- 
sentative must wait till he would have attained tweu- 
ty-onc if he had lived, unless it were directed by the 
will to be paid with interest*. Where no time is 
appointed for the payment of a legacy, it is not ne- 
cessarily payable till the expiration of a year after 
the testator’s death, that being the time allowed the 

- Attorney General v. Robins, 2 P. Wms. 23. 

■ 2 P. Wms. 481. notes. 3 Vez. Jun. 10. 4 Vez. Junn. 

* 4 Vez. Jua. 345. X 
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executor for getting in the effects ; and therefore, in 
such a case, interest does not begin to be payable till 
the year is expired'. The old doctrine that the 
payment of interest should depend upon the funds' 
being productive or barren, is exploded ; and now, 
although the testator's property consists of stock 
producing a certain and regular interest, yet if the 
will is silent about interest, none will arise upon a 
legacy given by him, till the end of the year after 
his death 4 . 

This general rule of giving interest to the legatee, 
from the expiration of the year, is not to be extended 
or contracted upon slight inferences of intention ; 
nor will it yield to the impossibility of getting in 
the personal estate, so as to pay the legacy within the 
year allowed for that purpose. And even though the 
legacy is to come out of a part of the testator's estate, 
which cannot be recovered for a long time after the 
year, and the testator directs the legacy to be paid, 
when the money, which is to constitute it, can be re- 
covered ; still the payment of interest, if practicable, 
or at least the computation of it, will commence from 
the end of the year after the testator’s decease. The 
judgment of Sir W. Grant in the case of Wood v. 
Penoyre ', exhibits the law on this subject with so 
much clearness, that the reader will not be sorry to 
find it stated. in this place. 

Thomas Tolson by his will, dated the 9th of May, 
1788, after payment of his debts, gave to the defend- 
ants Penoyre and Rood the sum of 6000/. secured to 
him with interest at hi. per cent upon a mortgage of 

* 2 P. Wms. 26, 27. ’ 7 Vez. Jun. 97. 

' 13 Vez. Jun. 325. 

i2 
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the estate of Sir Lucius O’Brien, in the county of 
Clare in Ireland, and all his legal and equitable inter- 
est in the said mortgage ; upon trust to carry on the 
suits depending in Ireland for recovering the said 
money, in case it should not have been paid in the 
testator’s life ; and to pay and apply the said money, 
when recovered, in the manner hereinafter mentioned. 
The testator afterwards gave the following, among 
several other legacies : 

“ Also, I give to my said trustees the sum of 2500/. 
" to be paid within six months next after my decease ; 
" and also the further sum of 2500/. to be paid out of 
" the money due on the Irish mortgage when the 
“ same shall be recovered upon trust to place out 
the said two sums upon government or other good 
securities, and pay the interest or dividends to the 
testator’s niece Elizabeth Holland for life, for her se- 
parate use ; and after her decease to divide the trust- 
money among her younger children equally. 

“ Also, I give and bequeath the several legacies to 
“ the several persons hereinafter-mentioned, (that is 
“ to say,) to my niece Elizabeth Wood, the sum of 
" 100/. and to each of her four children 100/. to be 
" paid as soon as may be after my decease ; and also 
,e to each of her said children the further sum of 900/. 
“ to be paid out of the money due on the Irish mort- 
“ gage when the same shall be recovered.’* 

A great number of legacies followed j and then this 
clause ; “ and I direct that the legacies hereinbefore 
" given to my servants, and all other legacies not ex- 
tf cccding 100/. each shall be paid immediately after 
“ my decease, and the other legacies, with those given 
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“ to charitable uses, within six months next after my 
“ decease.” 

The Master of the Rolls. 

My first impression upon this case certainly was, 
that the words " where the same shall he recovered,” 
had the effect of postponing the time of payment, 
and consequently the right to interest, Until the mort- 
gage debt, out of which the legatees were payable, 
should have been actually received and got in. But 
upon farther consideration of the cases, applicable to 
this subject, I am satisfied, these words mean, and 
therefore ought to receive, a different construction. 

Wherever legacies are given out of personal estate, 
consisting of outstanding securities, those legacies can- 
not be actually paid, until the money due upon such 
securities is actually got in : but by a rule that has 
been adopted for the sake of general convenience, 
this court holds the personal estate to he reduced into 
possession within a year after the death of the testa- 
tor. Upon that ground interest is payable upon 
legacies from that time, unless some other period 
is fixed by the will. Payment may in many in- 
stances be actually impracticable within that time; 
yet in legal contemplation the right to payment ex- 
ists, and carries with it the right to interest until ac- 
tual payment. In the cases of Entwistle v. Mark- 
land, and Sitwell v. Bernard ", it was determined that 
the reference by the testator to the time, at which his 
personal estate should be got in, does not, without the 
most plain and distinct indication of his intention, af- 
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feet the legal presumption, that the personal estate 
may be got in within a year from the testator’s death. 
In both those cases all that the plaintiff was entitled 
to, according to the striet letter of the will, was to 
have an estate for life in such lands as should be pur- 
chased with the produce of the personal estate, when 
it should be received and got in. It was admitted on 
all sides in both those cases, that there were large 
portions of the personal estate, that could not by any 
diligence of the executors have been possibly reduced 
into possession within a year from the death of the 
testator ; and yet it was held, that the whole for the 
purpose of the question then before the court was to 
be considered as having been reduced into possession 
at the end of the year from the testator’s death ; so as 
to entitle the tenant for life to interest upon the whole 
fund ; as if it had been actually realized, and actually 
capable of being- laid out in land. 

These cases shew, that the actual delay of payment 
is not necessary, in order to found the claim of in- 
terest. If the executors in either of those cases had 
been called upon by the tenant for life to purchase an 
estate, in order that he might enter into the enjoy- 
ment and the receipt of the rents and profits, they 
would have had just the same answer to give, which 
the executors and trustees in this case say they would 
have given, if they had been called upon to pay, be- 
fore the money due upon the mortgage was received : 
for they would have said in those cases respectively, 
it was impossible for them to purchase' land; for they 
could not with due diligence have got in the personal 
estate, with which that land was to be purchased. So, 
the executors in this case say, the legatees could not 

have had their legacies, if a bill had been filed ; as 

s 
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the mortgage out of which they were payable, was 
not received. But it was held that the possibility of 
purchasing, in fact, does not determine the question, 
whether, according to the legal presumption the pur- 
chase might not have been made. So the possibility 
in this case does not determine, whether by legal pre- 
sumption the mortgage might not have been called in 
within a year. I cannot, without rejecting the autho- 
rity of those cases, hold, that the mortgage, though not 
actually capable of being called in, is not to be con- 
sidered as having been got in within the year. Con- 
structive receipt is held equivalent to actual receipt 
for the purchase of the right to interest. There is no 
doubt a testator may exclude the rule of the court, by 
plainly indicating an intention inconsistent with it ; 
and in Gaskell v. Harman 1 , and Elwin v. Elwin", it 
did seem to me, that the anxiously marked intention 
would have been completely disappointed, if in one 
of those cases I had taken the personal estate to have 
been received or ascertained ; or, in the other, if I had 
held the real estate to have been sold, at • any other 
period, than that at which those events respectively 
took place in fact. But in Entwistlc v. Markland, and 
Sitwell v. Bernard, the court seems to have decided, 
that such words as “when received,” "when got in," 
“ when recovered,” " when laid out,” do not so clearly 
mark the intention as to preclude the application of 
the legal presumption ; and I have found a case in 
Ambler, which, though it is not fully stated there, yet 
by the register’s book establishes the same principle. 
That case is Hambling v. Lyster \ From the regis- 
ter’s book I find that the executors in their answer 

* 6 Vez. 159. 11 Vest. 489. ■ 8 Vez. 547. 

1 Amb. 401. 
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stated, that they had laid a case before Mr. Wilbra- 
ham upon two questions : 1st, whether the receipt of 
the money, due upon the mortgage, by the testator 
himself, was an ademption of the legacies given out of 
it : 2dly, supposing those legacies not adeemed, whe- 
ther the legatees had a lien upon the new securities 
in which the money received upon the mortgage had 
been laid out. Mr. YVilbraham’s opinion was, that 
there was no ademption ; but likewise, that the lega- 
tees had no right to follow the money laid out in the 
new securities. That was a material point ; as it ap- 
peared, the estate Was not sufficient for all the lega- 
cies. One question therefore was, whether those le- 
gatees were to abate with the general legatees, or 
were to be paid by preference out of the securities, 
upon which the money, that had been received by the 
testator, had been laid out. The Master of the Rolls 
agreed with Mr. Wilbraham upon the first point: 
but differed from him upon the second ; for the de- 
cree says, that so much of the money, so compounded 
for, and received and placed out again by the testa- 
tor, is still to be considered as a fund for the satisfac- 
tion of the plaintiff’s legacies ; and as the money, due 
upon two bonds specified, was the readiest for the 
plaintiff's satisfaction, that money was directed to be 
called in forthwith, and payment was decreed with 
interest from the end of one year after the testator’s 
death, and costs were given out of the money so re- 
ceived ; and, if the said money should not be got in, 
or should not be sufficient for the plaintiff’s satisfac- 
tion, liberty was given to apply. 

In consequence of Mr. Wilbraham’s opinion, an 
apportionment had been made of the whole estate ; 
and 32 1. had been apportioned to the plaintiff for his 
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legacy of 100/. He refused to accept that ; and was 
held entitled to satisfaction out of the specific security. 

Then, as the new securities were held to be substi- 
tuted for the former, it is clear, all the words of the 
will must have been as applicable to the one as to the 
other ; and the legatee could have no claim upon the 
one set of securities except in the same mode as he 
had a claim upon theother ; that is, — to be paid out of 
the securities, when the money due upon them should 
he received, and the decree accordingly follows the 
words of the will " when received.” But that did 
not prevent interest running from the death, several 
years before it was received. 

So the opinion of the court is, that the words 
“ when received” did not suspend or postpone the 
right to interest. 

Therefore, upon these authorities the legatees in 
this case arc entitled to interest at the rate of 4 per 
cent from the death of the testator. 

Where the legatee is the child of the testator, the in favour 

. of a child 

court will order interest to commence immediately, interest 
although the legacy is payable at a future day ; since mt?nce im« 
a parent is bound by the law of nature to provide a 
present maintenance for his own child 1 ; and it seems 
it was Lord Alvanley’s opinion, when Master of the 
Rolls, that illegitimate children were to be admitted to 
the same benefit*; though Lord Ilardwicke held a Who is a 
contrary opinion, on the principle of law, which re- *« tius^ri ’ 
cognizes no relationship in such a child*. And Lord 

1 3 Vez. Jun. 13. 3 Atk. 60. 102, * 3 Vcf. Jun. 1?. 

* 1 Vez. 310. 
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Eldon seemed to, think that there ought to be some- 
thing to shew that the testator means to put himself 
in loco parentis b . Lord Alvanley was also of opinion 
that a grandchild was to he comprised within the ex- 
ception out of the above-mentioned general rule, 
and was to be put upon the same footing with a child 
in this respect *; and the court of chancery has in 
subsequent cases confirmed that opinion a . But this 
favour does not extend to a nephew*. 

Where a legacy is left to an infant, payable at 21, 
and bequeathed over on his dying before that age, 
and his death happens before his arriving at that age, 
the accumulated interest shall go to the representa- 
tive of the deceased, and not to the remainder man f . 
And where a father is living, and able to maintain his 
child, to wh.om a legacy is bequeathed, it has been 
held that the interest of the legacy shall not be ap- 
plied to his maintenance during his nonage*; but 
where the father is incompetent to maintain his child, 
he shall be maintained out of the interest of his le- 
gacy, whether it be vested or contingent, and although 
the legacy be bequeathed over on the infant’s dying 
before 21 \ 

When the occasion is very pressing, the court 
will sometimes break in upon the principal, but this 

* 6 Vez. Jun. Perry v. Whitehead, and see 4 Vez. Jun. De Ma* 
zar v . Pybus. 

*3 Vez. Jun. 12. a 5 Vez. Jun. 194. 

* 5 Vez. Jun. 12. 

* 2 P. Wins. 421. note 1. 1 Bro. C. R. 82. 335. 3 Atk. 59. 

* 3 Aik. 60, 399. 

b 3 Atk. 60. 2 P. Wms. 21., and see Cas. Temp. Lord Redes, 
dale, Ellis v. Ellis, and note, and see also 3 Vez. Jun. 16. as to 
the wife in such cases. 



m 


Sect. 8. As to the payment of Legacies. 

is seldom and cautiously done 1 ; and it seems this 
can on no account be done, if the legacy be devised 
over on the infant’s dying before lie comes of age k . 
whether legacies are charged on real or personal es- 
tate, it is become the established practice of the court 
to allow only 4 per cent, where no interest is directed 
by the will*; although the fund may produce more". 

If an annuity be given by a will without specifica- 
tion as to the times of payment, it shall commence in 
computation from the testator’s death, and conse- 
quently the first payment shall be made at the expira- 
tion of the year after that event; but if a sum be 
directed to be placed out to produce an annuity, 
whether that is to be considered as a legacy payable 
at the end of the year, and to begin in computation 
only from that time, or as an annhity commencing 
from the testator’s death, seems not to be fully settled®. 

An executor used often to be embarrassed how to where the 
dispose of a legacy bequeathed to a minor. He runs anSit^ 
a risk in paying it to the father, or any other relation paid.*" be 
of the infant, without the sanction of a court of 
equity °. But by the act of 36 Geo. 3. c. 52. s. 32. it 
is enacted, that where, by reason of the infancy of 
any legatee, the executor cannot pay the legacy, it 
shall be lawful for him to pay such legacy, after de- 
ducting the duty payable thereon, into the bank of 

' 4 Buc. Abr. 433. 3 Bro. C. R. 178. 2 P. Wins. 21. 1 Vern. 

255. 

‘ 4 Bac. Abr. 442. 1 Sitwell v. Bernard, 6 Vez. Jun. 520. 

■ 4 Bac. Abr. 410. 2 Bro. C. R. 47. 3 Bro. C. R. 53. and see 
Sitwell v., Bernard, 6 Vez. Jun. 520. * 7 Vez. Jun. 96. 

* 4 Bac. Abr. 429. 1 Eq. C. Abr. 300. 3 Bro. C. R. 96, 186. 

4 Burn. EccJ. C. 321. 
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England, with the privity of the accountant-general 
of the court of chancery; to be placed to the account 
of the legatee, for payment of which the accountant- 
general shall give his certificate, on the production of 
the certificate of the commissioners of stamps that 
the duty thereon has been duly paid ; and such pay- 
ment into the bank shall be a sufficient discharge for 
such legacy ; and when paid it shall be laid out by the 
accountant-general in the purchase of 3 per cent, con- 
solidated annuities; which, with the dividends thereon, 
shall be transferred or paid to the person entitled 
thereto, or otherwise applied for his benefit, on ap- 
plication to the court of Chancery by petition, or 
motion, in a summary way. But the executor is not 
bound to pay the legacy into the bank till the expira- 
tion of a year after the testator’s death. 


Section IX. 

Of Distribution by an Administrator. 

AS far as regards the collection of the effects, and 
the payment of the debts, of the deceased, the office 
of the administrator corresponds with that of the exe- 
cutor. And if there be a will without the appoint- 
ment of an executor, then the administrator with the 
will annexed, of whom mention has before been made, 
is in the place of an executor, and has the same duty 
to perform in respect to the legatees. But for the 
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duties of an administrator, appointed by the ordinary, 
in respect to the surplus property of an intestate, 
after the funeral, and testamentary charges and debts 
are discharged, we must look to the several positive 
provisions of the legislature, by which the distribu- 
tion thereof has been directed and regulated. 

The distribution, according to the statute, should 
be in the manner following : “ One third part to the 
wife of the intestate, and all the residue by equal por- tion - 
tions among his children, and such persons as legally 
represent such children, in case any of them be then 
dead, other than such child or children (not being 
heir at law,) as shall have any estate by the settlement 
of the intestate, or shall have been advanced by him 
in his life-time, by portion, equal to the share, which 
shall by such distribution be allotted to the other child- 
ren, to whom such distribution is to be made ; and ' 
in case any child (other than the heir at law,) shall 
have any estate, by settlement from the intestate, or 
shall have been advanced by him in his life-time by 
portion, not equal to the share which will be due to 
the other children by the distribution ; then so much 
of the surplusage shall be distributed to such child 
as shall have any land by settlement from the intes- . 
tate, or was advanced in the life-time of th? intestate, 
as shall make the estate to be equal, as near as can 
be estimated; but the heir at law, notwithstanding 
any land that he shall have by descent, or otherwise, 
from the intestate,, is to have an equal part in the dis- 
tribution, with the rest of the children, without any 
consideration of the value of such land. But in case 
there shall be no children, nor any legal representa- 
tives of them, one moiety of the estate shall be allot- 
ted to the wife of the intestate, and the residue of 
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the same shall be distributed equally among every of 
his next of kindred, who are in equal degree, and 
those who legally represent them. 

. No representations shall be admitted among col- 
laterals, after brothers’ and sisters’, children : and if 
there be no wife, then all the estate shall be distri- 
buted equally among the children ; and if no child, 
then among the next of kindred to the intestate, in 
equal degree, and their legal representatives.” For 
the benefit of creditors, no such distribution of the 
goods of an intestate shall be made, till after the ex- 
piration of one year from his death. And every one, 
to whom any distribution and share shall be allotted, 
shall give bond, with sufficient sureties, in the spi- 
ritual court, that if any debt, truly owing by the in- 
testate, shall be afterwards sued for and recovered, or 
otherwise duly made to appear, that then, and in 
every such case he shall refund, and pay back to the 
administrator, his rateable part of that debt, and of 
the costs of suit, and charges of the administrator, 
by reason of such debt, out of the part and share so 
allotted to him, thereby to enable the administrator to 
pay and satisfy the debt, so discovered after the dis- 
tribution made. 

The statute contains exceptions expressly saving 
the customs of the city of London, and the province 
of York. 

Posthum- Posthumous children are equally intitled with those 

ous child- , . , lt - . # 

ren, aud born m the lire-time of the intestate. And no dif- 
haif blood, ference is made between the half and the whole blood, 
«juauy«B. Uj C y are e q Ua ]jy entitled, as being of equal pro- 
pinquity to the deceased ; and if there be but one 
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child and a widow left by the intestate, the widow: 
takes her third, and the other two thirds will go to the 
child ; and if no widow, then the one child will take 
the whole. If all the children be dead, the children 
which they or any of them may have left, will take 
equal shares, as next of kin, in their own right, and 
not by way of representation. But if some of the 
children be living, and others dead, leaving children, 
the children of the deceased child take the share of 
their respective parents, by representation, and not 
in their own right ; thus, if A. have three sons, B., C., 
and D., and B. die, leaving four children, and C. die, 
leaving two children, on the death of A. intestate, 
one third will go to D. another third to the four child- 
ren of B. and the remaining third to the two child- 
ren of C. 

It is plain, under this statute, that the vounger Ofad- 

.... 1 , , ” vancemenf 

child cannot take any benefit of the distribution, unless ami bring- 

. * ing info 

he first bring into the general mass ot the testator’s hotchpot, 
property whatever estate in land or pecuniary portion 
he has received from the intestate, in his life-time, by 
way of advancement, by settlement, or otherwise ; 
and this is called bringing the same into hotchpot, 
from which obligation, however, the heir at law is 
specially exempted. The advancement of a child so 
brought into hotchpot, is for the benefit of the children 
only, exclusively of the widow 4 . And it is to be ob- 
served, that if a child, after receiving such advance- 
ment, shall die in his father’s life-time, the representa- 
tive title of the grandchildren cannot be enforced, 
unless they first bring in the advancement of their 
parent fc . Though the heir at law shall not account 


* Prec. in Chiu. 182 . 


4 2 P. Wms. 560. 
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of* e p«* for the land, which came to him by descent, or other- 

vilegc ot * J 

this re' r * n W18e > f rom intestate ; yet any advancement out of 
•peet. the personal estate, (1) must be brought in by him, 
as well as the other children, before he can be en- 
titled to a distribution, under the statute*; and the 
same obligation extends to coheiresses' 1 . 

Every species of substantial provision is within the 
meaning of advancement under the statute, as the 
purchase of an advowson, or any office or commis- 
sion*, the settlement or gift of a marriage portion, 
lands or interest in lands f , annuities, reversions, and 
gifts in futuro®, or on contingency h , (such being ca- 
pable of a valuation,) and even provisions which are 
not to take place in the father’s lifetime f . 

But the advancement must be by an act in the life- 
time, complete as to the property, though it may not 
take effect, or be intended to take, effect, till after the 
death of the intestate. A provision therefore by will 
where a testator dies intestate, as to part of his per- 
sonal estate, is not considered an advancement with 
respect to that part*. Neither is land given by the 
father’s will 1 to a younger child, or what a child de- 

c Fitzg. 285. " 2 P. Wins. 2 10. 

• 3 P. W ms. 317. not. (o) f 2 P. Wros. 411. 

* 2 P. Wins. 445. k 2 P. Wms. 442. 

‘ 2 P. Wms. 440. * 2 P. Wms. 240. 

'Id. ibid. 


(1) The bequest of a shilling to an eldest son, in satisfaction of 
all claims, was decreed sufficient to exclude him from lus distribu- 
tory share of the testator’s personal estate, not disposed of. Aclier- 
ley v. Vcinon, 10. Mod. 524. 



Sect. 9. Of Distribution by an Administrator. 129 

rives under his mother to be considered as an ad- 
vancement within the meaning of the statute. 

It is scarcely necessary to say that the property 
given to a child by any other than his parent, or 
what he shall acquire for himself, does hot come un- 
der the description of advancement. Lands descend- 
ed to the heir at law, or to the heir in Borough Eng- 
lish, are privileged from being brought into hotch- 
pot ; for the statute speaks only of such estate as a 
child has by settlement, or by advancement of the in- 
testate in his lifetime “. 

The title to take as next of kin under the statute, 
is to be traced by the same rules of consanguinity as 
the title to administration. In case, therefore, of no tUeiutes- 
children, nor any issue of children, the father becomes ***' 
entitled to all the surplus in exclusion of the brothers 
and sisters of the deceased : but the mother , by the 
statute 1 Jac. 2. c. 17. s. 7. comes in only with the 
brothers and sisters, each of them being entitled to 
an equal share with her. If, therefore, the intestate 
have left a widow, a mother, and brothers and sisters, 
the widow is entitled to a moiety, and the residue is 
equally shared between the mother and the brothers 
and sisters of the deceased ; and in case any deceased 
brother dr sister have left children, such issue will 
take the share their parent would have been entitled 
to if living. But representation, under the statute of 
distributions, is restricted among collaterals to the 
children of the brothers and sisters of the testator. It 
has, therefore, been held, that if an intestate leave an 
uncle and the child of a deceased aunt, the sister of 

" 2 P. Wins. 366 . * Cas. Temp. Talbot, 276. 

VOl. II. X 
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the uncle, such child shall have no distributive share 
with the uncle*. 

Grandfathers and grandmothers, though in equal 
degree of consanguinity with brothers and sisters, 
shall have no share with them in th.e distribution p , hut 
come next in order ; and next to them are the uncles 
and nephews, aunts and nieces, who are all in equal 
degree, and take per capita : and it is to be observed, 
that dignity of blood makes no difference in these 
titles ; so that where the next of kindred are a grand- 
father or grandmother by the father’s side, and grand- 
father or grandmother by the mother’s side, their 
claims are equally respected 9 . 

The statute suspends the distribution till a year 
after the death of the intestate ; but this is no suspen- 
sion of the vesting in the next of kin, whp have sur- 
vived the intestate, so that if any such die before the 
year, their representatives are entitled to their distri- 
butive shares r . 

As a bastard can have no kindred, his effects, on his 
dying without a will, belong to the king, who, on pro- 
per application, usually grants them, by letters patent 
to the nearest natural connection ; upon the strength 
of which such persons obtain, as of course, a grant of 
adipinistration from the Ecclesiastical Court, which 
entitles him to the sole enjoyment of the personal 
property *. 

The distribution of an intestate’s effects is regu- 


* 1 P. tVms. 50 i. 

* I P. Wms. 53. 

* Pougl. 542. 


'Arab. 101. 

1 3 Bac. Abr. 75. 
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Iated by the law of that, country which may be proper- 
ly called his home or domicile ; but the actual place 
where he happens to be at the time of his death, 
though presumptively his domicile, may, by circum- 
stances be shewn not to be so ; for an occasional or 
temporary residence will not constitute such domicile 
so as to subject his property to the local laws with 
respect to' its distribution *. 


Section X. 

Of Distribution by the Custom of London. 

THE restraints which these customs formerly im- 
posed upon the testamentary power have been remov- 
ed by several statutes ; yet as to the property of an 
intestate they remain in full operation. If a freeman 
of the city of London die, (and it is of no consequence 
where, or whether he resided or left any property within 
the city,) leaving a widow and children, (although such 
children were not born in the city,) his personal pro- 
perty, after deducting the widow’s apparel and the 
furniture of her bed-chamber, (l) which is called the 
widow’s chamber, is divided into three parts, one of 
which belongs to the widow, another to the children, 

• Amb. 25. 415, 416. 2 Vez. Jan. 198. 


(1) If the intestate’s property exceed 2000/. it is said the widow 
is entitled to 50 /. 
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and the third to the administrator, in that character. 
If there is only a widow, or only children, they re- 
spectively take one moiety, and the administrator the 
other* ; if neither widow nor children, the adminis- 
trator takes the whole*. That which belongs to the 
administrator is called the dead man’s part, because 
or the formerly it was to be expended in masses for the soul 

dead man’s J x 

part. of the deceased ; but by the stat. 1 Jac. II. c. 17. the 

, administrator’s part has been made subject to be dis- 

tributed, as in the common cases. The custom has 
nothing to do with the next of kin, but is confined 
to the wife and children of the intestate, not even ex- 
tending to his grandchildren c . And a posthumous 
child takes together with the other children 11 . If 
therefore a freeman die, leaving a widow and grand- 
children only, the widow takes her half by the custom, 
and the other half is to be distributed under the sta- 
tute, in the proportion of one-third to the widow, and 
two-thirds to the grandchildren, as the lineal repre- 
sentatives of the deceased children. And if there be 
nobody within the purview of the custom, as if there 
be neither wife nor child, the whole will be distribu- 
ted under the statute. 

of the wi- The privilege of the widow’s chamber, like the 
chamber, right to paraphernalia, is postponed to the rights of 
creditors. A woman may be deprived of all these 
rights, whether under the custom or under the statute, 
by an express exclusion in her marriage settlement* ; 
or by a divorce in the Ecclesiastical Court for adul- 
tery f . The share of a child, where the intestate has 

* 1 P. Wins. 340. * 2 Show. 175. 

* 1 P. Wins. 541. * Prec. in Ch. 490. 

* 1 Eq. C. Ab. 153. 1 P. Wins. 531. r Bunb. 16. 
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left other children, under the custom, does not vest 
until the age of 21 ; so tha,t he cannot dispose of it 
by will until that age : and if after that age he dies 
intestate it goes according to the statute. If he die 
under that age his share survives to the other child- 
ren'; differing in this respect from the share under 
the statute, which vests in the children upon the death 
of the intestate, and which they are competent to de- 
vise by their wills at the period when the general dis- 
posing capacity arrives. 

What has already survived under the custom, 
does not survive again, but will go according to the 
statute \ Where there is but one child, his orphanage 
part vests in him upon the death of the intestate, and 
may be devised by him at the same age at which he is 
competent to dispose of personal property by will'. 
And it is said that if an orphan daughter marries un- 
der 21, her orphanage share is prevented from sur- 
viving if she dies under that age\ If a freeman have 
one or more children, and he advances him, her or them 
or any of them, in his lifetime to the full extent to which 
the benefit under the custom would extend, the custom 
so far is satisfied, but the widow may still take her 
customary share, and the rest is distributed according 
to the statute 1 . But if the advancement is only in 
part, such advanced portion must be brought into 
hotchpot before any advantage can be taken ‘ under 
the custom. Such portion, however, is only shared 
with the other brothers and sisters, this rule of equal- 
ity not extending to the benefit of the widow m . And 

* Prec. Ch. 537. ‘ Prec. Ch. 537. 

1 Prec. Ch. 207. k 1 Vera. 88. 

| 2 P, Wms. 527. 1 Atk. 54. 
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1 Vein. 345. 
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if there be an only child so partially advanced, he 
shall take under the custom his full orphanage part, 
without accounting with the widow for his advance- 
ment*. 

Where the portion so advanced exceeds the child’s 
share under the custom, it seems settled, that after 
covering the orphanage part, to which it is first. appli- 
cable, such excess ought to be brought into hotchpot, 
with all the persons entitled under the statute to the 
distributable part ; except, it is said, where the ad- 
vancement has been given and accepted expressly in 
satisfaction of the customary share, in which case, in 
the distribution of the dead man’s part, no regard is 
to be had to the advancement, it being considered as 
a sort of purchase by the child °. 

The advancement must be wholly out of the per- 
sonal estate : the custom takes no notice of real pro- 
perty : therefore, a settlement by a freeman of real 
estate on his child, will not affect his right under the 
custom p ; even though it be made in express exclusion 
thereof; and money given to be laid out in land is 
considered as real estate to this purpose q . The pro- 
vision must always come from the father ; it must be 
made by him in his life-time , and be out of his per- 
sonal property *. Nor will every gift by the father so 
operate. Monies applied in maintenance and educa- 
tion, and perhaps in putting out apprentice, are not 
considered in the light of advancements, under the 
custom, any more than under the statute, though the 
last mentioned case is questionable’. 

■ 2 Salk. 426. * 4 Burn’s Ecc. L. 207. 

* 1 Vera. 2. 216. * 1 Vcrn. 345. 

r l Vcrn. 61. 89. • 1 Atk. 403. 
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We have observed, that if a child be advanced 
above his or her share under the custom, whether 
such excess shall be brought into hotchpot or. not, 
will depend upon the question, whether the pro- 
vision was or was not expressly made in satis- 
faction of the orphanage part. If -made expressly 
in satisfaction of the orphanage part, it would be 
regarded as a sort of purchase; for it might have 
been less by the event. It is accordingly held, that 
if, upon the marriage of a freeman’s daughter, at 
21, the father settles a provision upon her, which 
she accepts in lieu of her orphanage part, equity will 
give effect to such agreement against the custom*. 
And if a man marry a freeman’s daughter under age, < 
he may release, or covenant to release, all future in- 
terest, in right of his wife, under the custom of Lon- 
don ", 


Section XI. 

Of the Distribution by the Custom of York. 

THE custom of York agrees with that of Londoq* 
except in- the following particulars. The orphanage 
part vests in the child immediately on the death of the 
intestate*, instead of waiting for the age of 21; Real 

• * Eq. Ca. Abr. 27*. “ 1 Atk. 63. 

* 4 Burn’s Ecc. L. 398. 
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estate, however small the value, in comparison of the 
’ personal estate, if it comes by descent, or by limita- 
tion in a settlement made on the father’s marriage, 
and whether in fee or in tail, in possession or rever- 
sion, excludes the claim to the filial portion, under 
the custom \ It is to be observed also, that the cus- 
tom of York will not attach, unless the intestate was 
resident within the province at the time of his death; 
but as this is not necessary under the custom of Lon- 
don, this latter custom controuls that of York, so that 
if a freeman of London die in the province of York, 
no inheritance in land shall preclude him from his 
shaTe of the personal estate, by the custom of the 
city, which always follows the person ®. Under 
both customs the locality of the property is imma- 
terial. 

For the convenience of the reader, an hypothetical 
list of cases, shortly stated and answered on this sub- 
ject, shall be laid before him, which, with a little at- 
tention, may enable him at once to see the interests 
of parties, under the statute, and the custom above 
treated of, either distinctly considered, or in combi- 
nation. 

By the statute of distributions, 22 and 2 3 Car. 2. 
made perpetual by 1 Jao. 2. c. 17. the custom is saved, 
as well as to London and other places. These sta- 
tutes work a distribution of the pars rationabilis, or, 
as they call it in the proyince of York, the death’s 
part ; in every other respect the custom remains un- 
altered. 

fc 4 Barn’s Ecc. L. 400. * 4 Bum’s Ecc. L. 4l<$. 
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By the custom of the province of York-: 

The death’s) When a wife and children .1 Third 
part. 5 ) 

When children and no wife, 
wife and no children, wife 
and heir, wife and co-heirs, 
wife and all advanced 

When neither wife nor child- 
ren, altho’ grandchildren ; no 
wife, and an only child, heir, 

• or children, co-heirs, or all 

advanced - The whole. 



Widow’s i When a child or children. 


not heirs 


Third 


When a child or children,} 
heirs, no children, a child> moiety, 
advanced, all advanced ) 


Child or children’s part. — No widow,} 

another child, heir, or ad-> moiety, 
vanced, all the rest advanced' 


The heir at law has no share, by virtue of the cus- 
tom, but has a share of that part of the estate of his fa- 
ther, dying intestate, called the death’s part, accord- 
ing to the statute aforesaid. 

Children advanced. All the children advanced in 
the father’s life-time are excluded by the same cus- 
tom: and also by the statute, save when there are no 
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Case of an 
intestate’s 
leaving a . 
Widow, 
child, or 
children, 
none ad- 
vanced, 
and no 
Jieir* 
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other children ; in which case they each respectively 
succeed as next of kin. 

And observe that the said custom hath relation to, 
and doth respect, only widows and children. 

The widow of an intestate succeeds both to her 
widow’s part in the thirds, or moiety of the clear sur- 
plus, according to the custom ; and also to her thirds, 
or moiety of the death’s part, according to the sta- 
tute ; and this she demands in the first place, and be- 
fore the children can make any claim whatsoever. 

The remainder of the death’s part is by the same 
statute distributed amongst the children, the heir in- 
cluded, and in part advanced. And the remaining 
third, called the child or children’s part, is by the 
same custom equally to be divided amongst them, ex- 
cluding the heir. But the child in part advanced, 
claiming out of the last mentioned part his equal 
share, may throw in what he has received in part, 
and then the whole is equally to be divided. 

N. B. The half blood is intitled to the same shares 
and privileges as the whole blood, in all the cases fol- 
lowing, without any distinction. 

CASES. 

One third is allotted to her as her widow’s part, 
share, or thirds, due to her by virtue of the custom of 
the province aforesaid ; another third is due to child- 
ren, equally to be divided amongst them, as their 
filial parts, and child’s portions by the same custom ; 
and the third and last remaining part, commonly called 
the death’s part, is to be distributed according as the 
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said statutes do direct, viz, one third to the widow, and 
the remaining two thirds to the said child, or amongst 
the said children. 

One third is due to the widow, by the said custom, 
one third to the children, the heir being excluded by 
the said custom, from claiming any share ; but the re- 
maining third is to be divided in manner following, 
viz. one third to the widow, the rest among the child- 
ren, including the heir, by virtue of the statute. 

A moiety due to the widow by virtue of the custom, 
remaining moiety onc-third to the widow, the rest to 
the child by virtue of the statutes aforesaid. 

A moiety is due to the widow as her share by the 
custom ; of the remaining part one third to the 
widow, and the rest among the co-heiresses. 

One third of the whole is due to the widow as her 
share by the custom ; and further, one third of the 
death’s part by the statute, and as to the rest the 
child in part advanced, must put what he has received 
in hotch-pot and then the whole is to be equally di- 
vided between them. 

A third is due to the widow by the custom, and fur- 
ther one third of the death’s part, all the rest is the 
child’s. 

Half to the widow, of the remainder, one third to 
the widow, the rest to the child. 


Widow, 

children, 

heir. 


A widow, 
and a child 
being an 
heir. 


Widow, 

three 

daughters 

co-heir- 

esses. 


Widow, 
one child 
unadvanc- 
ed, one in 
part ad- 
vanced. 


Widow, 
one in part 
advanced* 


Widow^ 
one ad- 
vanced. 


One third is due to the widow by the custom, and widow, 

* one iinau* 

one third more<as her third of the death’s part, there- vam*d * 
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advanced* ma * n( ^ er °f the death’s part is equally to be divided 
anjieir. among all the children, whereof the heir is to be one, 
according to the statute ; as to the remaining third 
part of the whole, called the children’s part, the child 
in part advanced must put what he has received into 
hotch-pot, and> then the whole is equally to be di- 
vided amongst them ; the heir being excluded from 
this part according to the custom of the province. 

widow, .One third is due to the widow by the custom, and 
advanced* further one third of the death’s part ; the remainder 
and heir. death’s part to be divided equally between the 

children, by virtue of the statute ; but as to the child 
or children’s part, the heir having no title to it, it is 
all due to the child though in part advanced. 

Widow, The widow must first have one third of the whole 

one unad- 

vaoced clear residue, and further one third part of the death’s 

one in part # * 

advanced, part, according to the statute ; the remainder of the 

grand- death’s part is also distributed by the said statute 
children. 1 , , ., , , . , . , ., , / 

amongst the children, heir, and grandchildren, in 

four parts, in manner following, viz. one fourth to 
the child unadvanced, one fourth to the child in part 
advanced, one fourth to the heir, and one fourth to 
the grandchildren, as representatives of their father. 
But as to the remaining third, called the children’s 
customary part, the child in part advanced may put 
thereto what he has received ; and then the whole must 
be equally divided between the unadvanced and the 
jn part advanced children, (the licir and grandchild- 
ren having no right by the custom,) and the advanc- 
ed are always excluded ; yet the heir, though advanc- 
ed, has a share in the death’s part. 


Widow Sc 


A moiety is due to the widow by custom, half the 
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remaining moiety to the said widow, and the rest §^ deki ‘‘ 
among the grandchildren, as next of kin by the sta- 
tute. 

Half is to go to the widow, and half the remaining WMow & 
half to the widow, the rest to the next of kin, all “ ochildn ® 
equally amongst them, viz. a moiety as their due share 
by the custom, and the remainder of the death’s part 
to be distributed in like manner, by act of parliament. 

One moiety amongst them equally to be divided as children 
their share, due by the custom, (excluding the heir,) “tow. 
the remaining part being the death’s part, is to be di- 
vided in like manner, including the heir, by virtue of 
the statute. 

All to him or her as next of kin. One child 

and no 
widow. 

One moiety to the child unadvanced, as his cus- 0ne chiM 
ternary share ; the remaining moiety equally to be 
divided between them by the statute. - heir * 

All to the heir, the advanced having had his full one ad- 
share, and therefore excluded, both by the statute and 3hd’ r . 
the custom. 

One ad- 

All to the unadvanced, for the reasons aforesaid. * 

vhp unua- 

vanced. 

All to the one in part advanced. vMccd 

and one in 
part ad- 

All must-be put in hotch-pot, had equally distri- 
buted between them. advanced, 

Sc 2 uuacL 
rauced. 

A moiety, being the child or children’s part, is due Heir, and 
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»T»»nff to although in part advanced, (the heir having 

no title to the children’s part, by the custom,) but the 
other moiety being the death’s part, is equally to be 
divided between them by the statute. 

in part°ad- One moiety is the child or children’s part, by the 
onemmd* cl, 8tom, (excluding the heir,) but he in part advanced 
vanmi. mU st put what he has into hotch-pot and then the 
said child’s part must be divided between them, and 
the other part being the death’s part, must be equally 
divided amongst them, including the heir, by virtue of 
the statute. 

daiightcra Equally amongst them, by virtue of the statute. 

coheiresses 

One child, All to him as next of kin. 

heir, & uii- 
advanced. 

Three co- All must be equally divided between them, without 
onch'dns any consideration had of the advancement by the sta- 

advance<J, ^ 

a (laugh- A moiety is due to the daughter by the custom, and 
cididmi !* 1 the other moiety being the death’s part, is distributed 
(the hX) by the statute, viz. one moiety to the said daughter, 
wivauced. t j JC rest to ^ ie grandchildren, as representatives of 

their father. 

Father. All to him as next of kin. 

Mother. In like manner. 

Mother, All equally amongst them share and share alike by 
ail'd »istVr. the statute. 



143 


Sect. 12. Of the Liabilities , S$c. of Executors. 

All equally amongst them, but the children are to *»»*•»»* 

* J sisters, and 

have shares according to their several stocks or b, ° th . er8 ’ 

0 i and sisters* 

branches from which they are descended. children. 

All equally amongst them, (per capita) they being ^sister** 
in equal degree of kindred. children. 


All to him or her, there being neither widow, child- Grandfa- 
ren, father, mother, brother, sister, or their children. *randmo. 

tlier. 


Equally amongst them, as next of kin. 


Grand- 

children. 


In like manner. 


Turles and 
aunts. 


In like manner. Cousin* 

german. 

The custom of London is the same, unless in a 
case where the eldest son has lands by descent, or by 
limitation in his father’s marriage-settlement, which 
by that custom is no advancement. 


Section XII. 

Of the Liabilities , Dangers, and Defaults of Ex- 

ecutors. 

IT is needless to enumerate among the instances of 
misconduct in an executor plain acts of embezzling, 
or consuming his testator's property. The law makes 
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him also liable in his own property for numerous 
other less direct modes of wasting the effects entrust- 
ed to him. As if he pays debts out of their order, or 
pays legacies without reserving sufficient to Satisfy 
creditors ; or releases the debts of the testator without 
a satisfaction ; or changes the securities for debts; or 
reduces the estate by submitting to arbitration ; or re- 
leases an action commenced ; or incurs a charge of 
interest, by delay in the payment of a debt, where he 
had assets to answer . it ; or loses the property ; or 
trusts it to an agent* who embezzles it; or keeps 
money in an unproductive state for a length of time ; 
or sells the property much below the value ; or de- 
lays selling it till it is spoiled or injured, without rea- 
sonable excuse for the delay. 

But the law attaches to the office of executor a rea- 
sonable degree of discretion, without embarrassing it 
with an unreasonable degree of responsibility. If he 
invests money in the funds, he will not be answerable 
on the fall of the stock*. lie may also call in a debt 
bearing interest, if he has reason to apprehend the 
principal to be in danger \ 

He may appropriate the goods of his testator to the 
amount of what he has expended on account of the 
testator*. And when it has been ultimately for the 
benefit of the property he has been allowed monies 
given or released by which an apparent and immediate 
loss has been incurred* 1 . 

Neither will an executor be charged with the' d«- 

* 3 Bro. CX. 147. 433. * 1 P. Wms. 141. 

* Dy. 187. b. Plowd. 185. 4 3 P. Wms. 380. 
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fault or misconduct of his companion, if he has not 
been concerned in it, or contributed to it in any way. , 

But if two executors join in a receipt, and one only 
receive the money, the general rule is, that both shall 
be held answerable. ( 1 ) Upon this rule, however, the 
following distinction seems to prevail ; — that the act of 
participation which is to involve one executor in the 
consequences of his companion’s default, must be such 
as helped him to the commission of it. If, therefore, 
an executor does an act, by which money gets into 
the possession of another executor, he is equally an- 
swerable with the other, however innocently he may 
have conducted himself; not so, however, if he is 
merely passive by not obstructing the other in receiv- 
ing it. And where an executor receives the money 
without the consent of his co-executors, and they af- 
terwards join in the receipt for the same, this poste- 
rior act, as it did not enable the defaulter to obtain the 
money, will not, it is said, render them answerable \ 

Upon the whole, an executor is only liable for waste 
or loss by his co-executor, to the extent of the assets 
in his hands, unless he has been in any way acces- 
sory to the loss or default ; nor will one executor be 
affected by the notice which another has had, and 
concealed from him r . 


* 1 P. Wms. n. 1. Ambl. 417. 4 Vez. Jun. 596. 

' Cro. Car. 603. 


(1) 1 P. Wms. 81. 343. 3 Bro. C. R. 116. 117. and note a 
difference in this respect between co-executors and co-trustees, 
among which latter, only the hand that actually receires incurs the 
responsibility, though all join in the receipt. 

YOL. II. L 
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If an executor receives money as such, and deposits 
it bona fide with his co-executor who is a banker of 
reputation, he shall not .be charged with the loss in 
case of a failure of such banker 2 . And where a co- 
executor who had proved the will, .but never acted in 
the office, received a bill on account of the estate by 
the post, and transmitted it immediately to the acting 
executor, lie was held not answerable h . 

The case of the executor’s carrying on trade with 
the testator’s assets may be considered under two as- 
pects, namely, his carrying it on with the express au- 
thority of the testator given by the will, and his car- 
rying it on without such authority. If he carries it on 
under such express authority, the testator’s assets, as 
well as the property of the executor himself, will 
be subject to the bankruptcy ; but, as between the 
executor and the testator’s estate, his own property 
will be liable to make good any loss by such trading, 
though, if the trade turns out to be profitable, the 
benefit is wholly applicable to the purposes of the 
will. (2) 


* 7 Vez. Jun. 197. 

* 2 Vez. Jun. 678. and see Bacon v. Bacon, 5 Vez. Jun. 831. 
for cases of excusable loss by executors. 


(2) It has been lately held where the executors of a de- 
ceased partner continued his share of the partnership property in 
trade for the benefit of his infant daughter, that they were liable 
upon a bill drawn for the accommodation of the partnership, and 
paid in discharge of the partnership debt; although their names 
were not added to the firm, but the trade was carried on by the 
other partners under the same firm as before, and the executors, 
when they divided the profit and loss of the trade, carried the same 
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But the testator’s assets are not liable, nor will they Ofth. con. 

sequences 

pass by the assignment of the commissioners where of bank, 
they are specifically distinguishable, if the executor wferethe 

, • - , . . i i testator's ' 

has carried on the testator’s trade without any autho- trade is 
rity from him. And where under these circumstances tytheexe. 
me testator’s assets are not specifically distinguishable, cutor ‘ 
not only the creditors but the legatees of the testator 
will be let in to prove their demands to the extent of 
the assets so wasted by the executor in carrying on 
the trade *. If the testator restrict the power of car- 
rying on his trade to a certain part or portion of the 
assets, specifically distinguishable from the residue, 
only such assets will be subject to the bankruptcy, 
while the whole of the executor's own property will 
still be liable k . What shall constitute a trading must 
depend upon the particular construction of the bank- 
rupt laws. 

An executor’s bankruptcy will not involve his right 
to act as executor, though for the safety of the pro- 
perty the court of chancery will upon proper appli- 
cation appoint a receiver ; and where the assignees 
of such bankrupt executor have received a part of the 
monies belonging to the testator’s estate, it will di- 
rect the bankrupt to be received in his character of 
executor as a proving creditor against his own estate, 
but will order the dividend to be paid into the bank'. 

1 10 Vex. Jan. 110. ex parte Garland. 

* 10 Vez. Jun. 110. 

1 1 Atk. 101. 213. 2 P. Wms. 546. 


lo the account of the infant. Wightman v. Townroe, 1 M. and 
S. 412. They are the legal proprietors in respect of every thing 
belonging to the trade, and consequently are liable to the legal 
debts. Ibid, per Bailey J. 

i2 
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tStfSS** The statute 4 and 5 W. and M. c. 24. s. 12. enacts, 
aerator is that an executor of an executor shall be liable as such for 
ftfwute wa8 * e committed by his immediate testator, which, 
byfcuim? a8 ^ e ‘ n S a *°rt, would at common law have died with 
the party guilty thereof. 

In all cases of debt and contract the liability reaches 
to the executor who is answerable in his representa- 
tive character. Whether the debt of the testator 
arose by record, specialty, or simple contract, it sur- 
vives against his representative, who sustains the du- 
ties, as well as exercises the rights, of the deceased. 
It is said also that debt will lie against the executor 
of a sheriff for an escape m , though an action on the 
case for the same cause cannot be brought against 
the executor. Issues forfeited and fines imposed in 
inferior courts of record, as at quarter sessions, and 
by stewards in their leets, are said to be recoverable 
against the representative “. So also a relief, or fine 
due to the Lord of the manor from the testator®. 
Upon breaches of covenant by the testator, where the 
subject of the contract was valuable and beneficial, as 
to pay rent, or repair premises, the contract may be 
enforced against the executor. And whether a con- 
tract be under seal, or not, whether it be express or 
implied, it devolves upon the legal representative, who 
is equally answerable for a bill or note on which the 
deceased had incurred an express responsibility, and 
for such liabilities as arise by implication, and belong 
to the head of implied assumpsit. Remedies which 
are given for mere wrongs and grievances, and such 
as are denominated torts, or which imply force, and 


B Dyer 3 24. ® Com. Dig. Admpn. B. 14. 

* Com. Dig. B. 14. 


t 
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disturbance, such as battery, false imprisonment, tres- 
pass upon lands, slander, nuisance, and the like, are 
within the scope of the rule — actio personalis moritur 
cum persona. 

Sometimes, indeed, by varying the denomination of 
the action, the difficulty interposed by the above rule 
may be got over. Thus, although the action of tro- 
ver will not lie against the executor for a conversion 
by the testator, because the plea to that form of action 
is not guilty, and so the question is upon the guilt of 
the person deceased; yet if the property was sold by 
the testator, his executor may be sued in the form of 
assumpsit, on the liability of the testator for money 
had and received to the use -of the plaintiff. And so 
in similar cases. The true grounds and criteria of 
these distinctions will be found in the case of Humbly 
v. Trott p . 

Though the cause of action should not arise upon 
a contract of the testator, until after his decease, the 
executor is liable to the extent of the assets, as where 
money becomes due upon the testator’s bond or note 
after his death 


An executor by his misconduct may make himself Of the co*. 
personally responsible, and liable to answer a demand of wasting 
originating with his testator, out of his own property, tor's a*«e"tj; 
Thus if he be guilty of wasting the effects of the tes- ing a false 
tator, which in legal language is called a devastavit, uactien? 
the judgment in the action against him will be de 
horns propriis *. A false defence, where the falsity 
must lie within his own knowledge, induces the same 

p Cowp. 375. * Com. Dig. Pleader (4 D. 3.) 

* 3 Bac. Abr. 77. 
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consequence to him ; as if he pleads a release made to 
himself*; or that he never was an executor*. In 
such cases if the plea be found against him, the judg- 
ment will be in the alternative de bonis testatoris et 
si non , de bonis propriis. 


Where an 
executor 
may be 
held to 
bail* 


Though executors are not in general liable to be 
held to bail in their representative capacity *, yet as 
by wasting the property, they render themselves per- 
sonally liable, such misconduct is followed also by a 
liability to be arrested and held to bail’. But the 
suggestion of such a devastavit will not create this li- 
ability without the oath of the plaintiff 1 . If the she- 
riff returns a devastavit to a writ of execution the ex- 
ecutor may be held to bail in an action on the judg- 
ment *. And it seems that wherever an executor has 
by an actionable promise rendered himself liable in 
his own person to pay the debt of his testator, he may 
be compelled to find bail to the action b . 


Ofthe An executor defendant is intitled to be paid costs if 
Ey exccu- the judgment in the action is in his favour*. And if 
of tile he plead a plea which is false, the judgment as to the 
mdfexecu; costs will be de bonis testatoris si, et si non, de bonis 
against propriis d . But if he plead that he has fully adminis- 
thtm ‘ tered, or that he has administered all except, &c. and 
the plaintiff, admitting the truth of such plea, take 
judgment of the future assets in the one case, or of the 
assets admitted in part, and for the residue of assets 
in futuro, in the other, such defendant executor will 
not be liable to costs. Nor, as it seems, if he plead 


* Cro. Jac. 671. * 1 Roll. Abr. 930. 933. 

* 3 Bac. Abr. 101. * Ibid. * Ibid. 

* Ibid. * 1 T. R. 716. 

* 3 Bac. Abr. 100. * Ibid. 
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several pleas, as non assumpsit, and plene admin istra- 
vit, and one of them be found for him ; but if the 
plaintiff take judgment on the plea of plene adminis- 
travit of the assets in futuro, and go to trial o*n the 
non assumpsit, and obtain a verdict,' he will be entitled 
to costs*. “ 

t 

The judgment in common cases against an execu- 
tor or administrator is for the debt, or damages, and 
costs to be levied ef the goods and chattels of the tes- 
tator, or intestate, in the hands of the defendant, if he 
have so much thereof in his hands to-be administered ; 
and if he have not, then the costs to be levied of his 
own proper goods f . If the sheriff return nulla bona 
generally, the proceeding' may be by scire fieri, or by 
action of debt on the judgment suggesting a devasta- 
vit. On the latter, he may have execution immedi- 
ately against the defendant in all its different forms of 
capias ad satisfaciendum, fieri facias, de bonis pro- 
priis, or writ of elegit*. The form and incidents of 
the judgment of assets quando acciderint may be ac- 
curately understood by consulting the authorities in 
the margin 1 *. 

Since the statute 38 Geo. 3. c. 87. an executor can 
neither sue or be sued till he arrives at the age of 
twenty-one ; but where there are several executors, 
and some under age, the action must be against all 
such as arc under age appearing by guardians. If 
there be more executors than one they must regularly 


• Tidd. K. B. 896. 

’ Tidd. K. B. 941. 4 T. R. 648. 7 T. R. 359. 

* Tidd. K. B. 94%. 957. 

h Tidd. Pract. K. B. 1038. et seq. 2 Sauud. 226. 1 Vent. 

94,95. 7T. R. 29. 
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be all sped together ; thpt is, where they have all ad- 
ministered ; but where any have not administered, 
such need not be joined 1 ; the case of plaintiffs exe- 
cutors being in this respect different, for they must 
all join, though all may not have administered. Stran- 
gers have no' means of knowing who are executors 
but by their visible acts. 

The husband of an executrix must he joined in an 
action against her; but if such action be brought 
jointly against them, and, a judgment being obtained, 
the husband die leaving his wife surviving him, no 
action of debt on such judgment will lie against her 
suggesting a devastavit of the husband. Neverthe- 
less, if an executrix marry, and the husband be guilty 
of wasting the goods, this will be also the devastavit 
of the wife, and both will be answerable k . So again, 
if an executrix commit a devastavit, and afterwards 
marry, the husband, together with his wife, is charge- 
able for it during the coverture *. 

If the testator, being indebted to a woman, make 
her his executrix, and she afterwards marry, or were 
married in his life-time, the husband may retain the 
debt out of the assets; and so if the husband were 
indebted to the testator, and his wife be made execu- 
trix, the debt is released in law, as much as if the 
wife herself had been the debtor ; though if an exe- 
cutrix, after the death of the testator, marry the 
debtor of the testator, this will be in law a devasta- 
vit”. These doctrines are consequences of the prin- 
ciple, that, if a married woman be an executrix, or 


; 1 Lev. let. 

* Cro. Car. 510. 


* Ambl. 162. 

” Ex. Off. 207. 
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administratrix, the husband has a joint interest with 
her in all the effects of the deceased ; and is enabled , 
by law to assume the whole administration, and to act 
in it to all purposes with, or without, the consent of 
the wife". Nor can the wife do any valid act as such 
executrix or administratrix, without the husband’s 
concurrence 0 . Nevertheless, if the husband die in 
her life-time, the right of administration survives to 
her ; and on the other hand, nothing survives to the 
husband, in case of her death in his life-time ; and it id 
said that, if she make a will, even without her hus- 
band’s consent, though to all other purposes such will 
is inoperative, yet it may transmit the executorship 
in respect to the property so vested in her in auter 
droit p . 

Although an executor is entitled as such to sue in a An execu- 

° tor may 

court of conscience, he is not liable to be sued there ; roe, but not 
such a court hot being a proper tribunal to take ac- in a court 
count of assets q . science: 

Persons entitled to legacies under a will, or to dis- of the so- 
tributive shares of an intestate’s effects, may assert E"" 
their claims in courts of equity, which can not only £ga!nst % 
give effectual relief, but stipulate terms conducive to e * ecuton ‘ 
general justice, and the conscientious claims of all par- 
ties. Equity, as we. have seen, not only considers art 
executor as a trustee, and therefore liable to account 
upon oath,(3) but in certain cases as trustee for the 

* Com. Dig. D. 4 T. R. 617. 

* Off. Ek. 207. Com. Dig. D. " 2 BL Coro. 408. 

* Dougl. 263. 

(3) Guardians and receivers, being bound by recogttfeante to 
account regularly, may be obliged so to do on applitttFott by pe* 
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nearest of kin of the undisposed surplus. A bill, 
therefore, in equity, is the mode of compelling a dis- 
covery of assets, as well as an account ; and also of call- 
iog for a distribution, under the statute, of an intes- 
tate's persona] estate'. And if, without a reasonable 
cause assigned, an executor detain the effects in his 
hands for a length of time, or use them in trade, or 
even keep them idle and unproductive in his hands, he 
will be called upon for interest in a court of equity*. 
In every case where an executor is made to pay 
interest for a breach of trust, he is liable; as of course, 
to costs*; a fortiori, where be is convicted of con- 
duct directly and palpably fraudulent ; even though 
the will may have directed his expenses to be paid 
out of the estate n . But where an executor fails in a 
suit, instituted merely for obtaining the opinion and 
directions of the court, he will not be subjected to 
costs*. 

It is a general rule in courts of equity, that all per- 
sons are to be made parties, who are either legally 
or beneficially interested in the subject matter, and 
result of the suit. All trustees, therefore, and all exe- 
cutors and administrators, who are considered as trus- 
tees in courts of equity, must be made parties to every 
suit that concerns the subject matter of their trust ; as 
where the suit regards the payment of a legacy, or an 
annuity, marshalling assets, the payment of debts, or 

r Com. Dig. Chancery, (3 D. 1) * 1 Vez. Jun. 704. 

* Ibid. ■ 2 Atk. 126. ’ 1 Vez. Jun. 205. 


Of tlie 
necessary 
parties to 
suits. 


tltion; but there is no regular way of calling au executor to ac- 
count; but by filing a bill. 
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distributive shares *. So an executor appointed only 
durante minore state, if he have possessed himself of 
any part of the assets, must be a party to any suit 
instituted respecting them. 

Though an executor before probate, may file hi? 
bill, and it is sufficient, if he afterwards takes out 
probate at any time before the hearing*, yet in a bill 
for an account of the personal estate of th£ deceased, 
though the person who has a right to administer is 
made a party, this is not sufficient without an actual 
administration taken out 7 . But if a sufficient reason 
be stated in the bill for not bringing an executor into 
court, as, if he be resident out of the jurisdiction of 
the court*, or if the representation be charged to be 
in litigation in the ecclesiastical court, or the plaintiff 
do not know who he is*, it is not an objection that 
the executor is not a party. Again, in the case of a 
mortgage in fee, a bill to redeem must make the exe- 
cutor of the mortgagee a party to the suit, as well as 
the heir at law, because the money is to return to the 
same fund out of which it came: but in a bill to 
foreclose the heir of the mortgagor, it is not neces- 
sary to make the personal representative a party to 
the suit b ; and if a tenant in fee mortgage, by creat- 
ing a term, the personal representative ought not to 
be a party to a bill of foreclosure* : for though the 
heir is entitled to have the personal estate applied in 
exoneration of the real, yet he must enforce that 
right by filing his bill ; and so if the heir pays out of 
the assets descended the specialty debt of the ances- 

* Rep. Temp. Finch. 82. * 3 P. Wms. 352. 

7 3 P. Wms. 349. but see Prec. in Ch. 63. 4. 

• Prec. in Ch. 83. * 2 Atk. 5i. 1 Vern. 95. 

k 3 P. Wms. 334. note A. * 13 Vez. Junr. 234. 
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tor, it belongs to him to exhibit his bill against the 
personal representative, to compel the application of 
the personal estate, in exoneration of the real, but 
this is not the concern of the creditor. 

The above-mentioned rule, however, is not without 
some exceptions ; as where creditors are seeking an ac- 
count of the estate of their deceased debtor, for the pay- 
ment of their demands, a few of the whole number are 
permitted to maintain the suit, in behalf of the rest, who 
are allowed to come in under the decree d . So also, one 
legatee may sue without the others, who may come in 
under the decree * ; yet where the residue of the per- 
sonal estate was devised to three, it has been held 
that one could not sue for his part, without joining 
the others'. And so where the residue was limited 
to one for life, and upon his decease to other per- 
sons, remainders over, it was held that all persons in- 
terested under the limitations, must be parties to a 
bill for the payment*. But one of the next of kin of 
an intestate may sue for his distributive share, and 
the master will be directed to enquire, and state to 
the court, who are the next of kin of the intestate, 
and they may come in under the decree ; though if it 
appears by the bill, that the plaintiff knows who are 
the other next of kin, it seems he must make them 
parties to the suit. 

4 2 Vez. 312. • 2 Ch. Ca. 124. 

f 3 Bro. C. C. 365. « 3 Bro. C. C. 229. 
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Section XIII. 


Of the effect of Promisee by Executors and Adminis- 
trators, to satisfy Claims upon the Estate of the 
Testator or Intestate. 

THE first branch of the 4th section of the statute 
of frauds 29 Car. 2. c. 3. enacts that no action shall 
be brought, whereby to charge any executor or 
administrator upon any special promise to answer 
damages out of his own estate, unless the agreement 
upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, or 
some other person thereunto by him lawfully autho- 
rized. 

t 

It seems proper to premise, that to bring the party 
within the protection of this provision of the statute, 
he must be actually invested with the office, at the 
time of making the promise: he can receive no 
benefit from it, by acquiring the office after the pro- 
mise has been made by him ; for which, if it were 
not clear enough upon the words of the statute, the 
case of Tomlinson v. Gill* is an authority. As an 
immediate executor derives all his title from the will 
pf the person he represents, and the interest and of- 


Thatto 
bring the 
party with- 
in the pro? 
tcction of 
this provi- 
sion of the 
statute, he 
must have 
been actual 
executor or 
adminis- 
trator, 
when he 
made the 

promise. 


Ambl. 330. 
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fice are completely vested in him, at the instant of 
the testator’s death, his promise is prevented by this 
statute from binding him personally, though he makes 
it before probate, which is not the origin but the 
authentication of his title. But an administrator de- 
rives his office and interest from the ordinary, and 
therefore, a verbal promise by a person, in virtue of 
his expectation of representing an intestate, is not 
invalidated by this clause of the 4th section ; and 
though the grant of administration has relation to the 
time of the intestate’s death b , such relation cannot, 
it is presumed, affect the application of the statute. 

The statute of frauds and perjuries, in superadding 
the necessity of writing, to give an actionable effect to 
the promises therein specified, has given no positive vir- 
tue to the writing itself, so as to make it a substitute for 
the consideration necessary to support the promise ac- 
cording to the ancient maxims of our municipal law. 
The judgment of C. B. Skinner in the House of 
Lords, in the case of Rann v. Hughes c , is clear upon 
this point, which arose upon a promise in writing, 
made by executors, and wherein the Chief Baron, in 
very clear terms, made it appear, that this branch of 
the statute, being made for the relief of personal repre- 
sentatives, did certainly not intend to charge them fur- 
ther than by common law they were chargeable. To 
that judgment, therefore, the reader is referred as a sa- 
tisfactory argument for this construction of the statute. 

fcsu'maSe* ^ commen t 8 °f the Chief Baron it may be 
added, that there not bnly exists as much necessity since, 

* 2 Roll. Abr. 554. 

! 7 T. R. 350. N. (a.) 7 JJro. P. C. 556. S. C. 
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as before, the statute for a consideration to support a 
promise, though made in writing, but the consideration jnodeof 
also continues to be an essential part of the allega* therefore, 

r ° though the 

tions in the declaration in an action upon such pro- promise is 
mise. For the statute has made no alteration in the the^edaS 


method of pleading, either by addition or defalcation, stMsct" 1 ** 
so that, as on the one hand the consideration conti- co^ickra- 
nues necessary to be stated, agreeably to the rule at though it is 
the common law; so on the other, it is not held to be “arym*”* 
necessary on account of the statute, to shew by the J{|* pro** 
declaration that the promise was in writing ; but it is 
left to evidence; which last- mentioned point rests 
upon the general rule, distinguishing between the 
cases wherein a matter has its origin in an act of 
parliament, and is thereby required to be in writing, 
and where an act of parliament makes writing neces- 
sary to a matter existing at common law ; in the lat- 
ter of which cases the thing need not be shewn in 
pleading to be in writing, but in the former, it must " 
be pleaded with all the circumstances required by the 
act*. Thus, a will must be pleaded to be in writing, 
upon the statute of Henry 8. for by that statute the 
power of devising is, in certain cases, first given ; 
and it is by virtue of that act, consequentially en- 
larged by the statute of 12 Car. 2. that we now exer- 
cise the testamentary power over real estate (1). The 


* 2 Salk. 519. aud see S Burr. 1890, per Yates Justice. 


(1) It has generally been holden, however, upon the several But though 
branches of the 4th section of the statute, that though a plaintiff jj^^*** 
seed not in his declaration shew any note in writing, but that it not state 
will be sufficient for him to produce it on the trial ; yet that if such ti^have^** 

promise be pleaded in bar of another action, it must be alleged to ;f 
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result is, that a promise, to charge an executor per- 
sonally, and in his own right, so as to make him liable 
to pay out of his own property, must not only be in 
writing, but founded upon a sufficient consideration 
in law; which authentication by writing must be 
proved by the production of the writing itself, and 
which consideration must be both proved and stated. 


inch pro- be in writing, so as that it may appear to be a contract on which 
pleaded bv n action will lie. Thus in a case which took place a very few years 
int^tihe 1 * a ^ 6r statute '* as passed, Elizabeth Case v. James Barber, Sir 
plea should Thom. Raym. 450. the plaintiff declared in indebitatus assumpsit 
have been ^ or * or meat, drink, washing and lodging, for the defendant’s 
ik writing, wife, provided for her at the request of the defendant ; the de- 
fendant pleaded, that after the making of the promise, &c. and 
before the exhibiting of the plaintiff’s bill, it was agreed between 
the plaintiff and defendant and one J. B. his son, that the plaintiff 
should deliver to the defendant divers clothes of the defendant’s 
wife’s, then in the plaintiff’s custody, and that the plaintiff should 
accept the said J. B. the son for her debtor for 9/. to be paid as 
soon as the said J. B. should receive his pay due from His Majesty 
to him as lieutenant of the ship, called, &c. in full .satisfaction and 
discharge of the premisses in. the declaration mentioned, and 
averred, that the plaintiff at the same time did deliver to the de- 
fendant the said clothes, and that she accepted the said J. B. the 
$on for her debtor for the said 9/. and that the said son agreed to 
pay the same accordingly ; and that the said J. B. afterwards, and 
as soon as he received his pay as aforesaid, viz. on such a day, was 
ready, and offered to pay the 91. and the plaintiff refused to receive 
it, et hoeparatus , &c. to which plea the plaintiff demurred, and 
judgment was given for the plaintiff for two reasons : 1. because it 
did not appear that there was any consideration for the promise on 
the son’s part • 2. admitting that there was a consideration, yet, 
that by the statute of frauds and perjuries, the agreement ought 
to be in Writing, Or the plaintiff could have no remedy thereon ; 
»Dd though upon such an agreement the plaintiff need not set forth 
the agreement to be in writing, yet when the defendant pleads such 
an agreement in bar, he must plead it so that it may appear to the 
ftourtj that an action will lie upon it, for he shall not take a^ay 
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But in order to charge the executor or administra- 
tor de bonis propriis , it is not necessary to aver in the 
declaration that the defendant has assets, for if the 
promise be in writing, and supported by a consider- 
ation, as forbearance to prosecute, at the request of 
the defendant (2), the plaintiff, by acquiescing in a 


the plaintiff’s present action, and not give him another upon the 
agreement pleaded. 

The case of Villers v. Handley, in the Common Pleas, 2 Wils* 

49. proceeded upon the same doctrine upon the 3d section of the 
statute, which enacts, that no leases, estates, or interests, either 
of freehold, or terms of years, or any uncertain interest, not being 
copyhold or customary interest, of, in, to, or out of any mes- 
suages, manors, lands,, tenements, or hereditaments, shall be as- 
signed, 5 gran ted, or surrendered, uuless it be by deed, or not?, in 
writing, signed by the party so assigning, granting, or surrender- 
ing the same, or their agents thereunto lawfully authorised by 
writing, or by act or operation of law. The action was debt 
upon a bond for 52f. 165 . against the heir of the obligor ; the de- 
fendant confessed the bond and debt, but pleaded that he had 
nothing by descent, but a small cottage in T. except a reversion 
after a term of 500 years, commencing the 16th of October 1746, 
then to come and unexpired, and hoc paratus , See. to which plea 
there was a general demurrer-; and for the plaintiif it was objected 
that the plea was ill in substance, because it was not alleged 
therein, that the lease for 500 years was in zeritiug (according to 
the book, because it was not by deed, which seems to have pro- 
ceeded upon a mistake of the law; and see the same book, page 
26, Farmer on dem. Earl v. Rogers) and because if (he lease waa 
not in writing, it was void by the statute of frauds and perjuries, 
and of this opinion was the court, (Clive and Bathurst Justices, 
being present) and upon this point they gave judgment for the 
plaintiff. 

k (2) In William Banes’s case, 9 Rep. 93 b. it was clearly held, Whataiie- 
that the declaration was good enough, without saying that defend- 
ant had assets, for it shall be intended prima fade , that she had to be made 
assets. But Coke said, that he conceived the truth to be, that if pleadings 

VOL. II. H 
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possible detriment to himself, by his relinquishment 
of legal proceedings (for he might at least have ob- 
tained a judgment of assets quando acciderint) has 
purchased a title of action upon the undertaking of 
the defendant. But without such special agreement, 
in which the executor steps out of' his representative 
character, an action cannot be sustained against an 


there had not been any debt, or if there had been a debt, and the 

in actions executrix had nothing in her hands at the time, she might have 

on tiie spe- ... 7 » ® 

rial pro- given it in evidence. But this last position seems not to be law, 

exn'utors accor( ^ n g to the cases, see 1 Roll Abr. 24. pi. 33. 2 'Lev. 3. Davis 
and admi- t?. Reyncr, Yelv. 1 1. Goreing v. Goreing, 1 Vent. 120. Davis 
v. Wright, Cro. El. 91. Trewinian r. Howell, 1 Vez. 126. 
Reecli v . Kennegae. But it seems clear enough that the executor 

must be liable, and that there must be an existing debt, otherwise 
there will be no consideration. An executor so closely represents 
the person of the testator, that if a man executes a bond, his exe- 
cutors are bound, though they are not named ; therefore, in a 
declaration against the executor upon the bond of the testator, it 
Is not necessary to say that the obligor bound himself and his exe- 
cutors ; but if the suit be against the heir, it is a material alle- 
gation to say, that the ancestor bound himself and his heirs, 
and to prove that he did so in fact ; for the heir is not bound by 
his ancestor’s bond, unless he be expressly named. If, therefore, 
the declaration omits to state that the heir was bound, it is sub- 
stantially defective : and by the case of Barber o. Fox, 2 Saund. 
136. it appears that this is such a defect as a verdict cannot cure ; 
for unless it be shewn upon the pleadings that the heir was bound, 
there will appear to have been no consideration for his promise^ 
and so no sufficient cause of action. Thus also, if the heir pro- 
mise to pay a simple contract debt of the ancestor, no action will 
lie upon this promise, in as much as it is without consideration, for 
the heir is not chargeable upon such debts of his ancestor. Cro. 
James, 47. Fish v. Richardson. But if an executor promise to 
pay, in consideration of a consent only by an assignee of a debt 
not to sue, the promise stands upon a sufficient consideration, 
l Roll. Abr. 20 , pi. ii. And so doubtless I conceive the heir; 
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executor, otherwise than as an executor ; atid if* the 
action is brought against him in the character of 
executor, to recover a demand out of the testator’s 
estate, any special promise to pay the testator’s debt 
is a mere nudum pactum, if there be no assets, and 
if there be any, the extent of the promise is mea- 
sured by the extent of the assets ; or, in other words, 
the promise superinduces no obligation upon the ori- „ 


under the same circumstances, will be liable, if the debt be founded 
upon a specialty. 

In Forth v. Stanton, 1 Saund. 210. there was no allegation of 
any undertaking to forbear on the part of the assignees ; which 
case was thus — Plaintiff declared that the defendant’s testator was 
indebted to A. who, after the testator’s death, assigned the debt 
to the plaintiff, and appointed him to receive it to his own use ; 
and that the defendant, in consideration that the plaintiff would 
accept the defendant for his debtor, promised to pay the debt to 
the plaintiff. And for want of alleging a sufficient consideration 
for the promise, the declaration was judged insufficient. Upon the 
principle of the determination in Barber v. Fox, cited above in this 
note, it seems that a verdict for the plaintiff could not have cured 
this radical defect : but in the case of Roe v . Haugh, 1 Salk. 29. 
which was the converse of the last-mentioned case in its circum- 
stances, and the relative situation of the parties, the verdict was 
held by four judges against three to have cured the omission to 
allege a sufficient consideration in the declaration. There, in con- 
sideration that the plaintiff would accept C. to be his debtor for 20/. 
due to him from A., in the place of A., C. promised and under* 
took to B. to pay to him the 20/. ; and this was adjudged good, 
after a verdict, without express averment that A. was discharged ; 
for the majority of. the judges in the Exchequer Chamber held that 
being after verdict, they ought to do what they could to help it, 
and that, therefore, they would not take it as a promise only on 
the part of C. because as such it could not bind, unless A. was 
discharged ; but they construed it as a mutual promise, viz, that C. 
promised B. to pay the debt, and B. $Tdmisedconsidere(ione fade 
to discharge A, 
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ginal representative liability. Since the case, how* 
ever, of Wain v. Warlters®, and more particularly 
Egerton v. Matthews f , it seems that the writing, to 
be valid, within the fourth section of the statute, 
should, in the case of such promise made by an exe- 
cutor, not only state the consideration whether it be 
forbearance of suit, or whatever else, in terms, but 
that the undertaking on both sides should be com- 
prised in the agreement, so as to make it a subject 
of action to cither party ; for it was intimated by the 
Chief Justice, in the first-mentioned case, that 'the 
obligatory part of the transaction was indeed the 
promise, which will account for the word promise 
being used in the first part of the clause, but still in 
order to charge the party making it, the statute pro- 
ceeds to require that the agreement , by which must 
be understood the agreement in respect of which the 
promise was made, must be reduced into writing.’ 


e 5 East. 10. 


f 6 East. 307. 
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I .—THE STATUTES ■ 


29 Car. 2. c. 3. 


An Act for the Prevention of Frauds and Perjuries. 

For prevention of many fraudulent practices, which are 
commonly endeavoured to be upheld by perjury, and subor- 
nation of perjury ; be it enacted by the King’s most ex- 
cellent Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and the Commons, in this 
present Parliament assembled, and by the authority of the 
same, That, from and after the four and twentieth day of 
June, which shall be in the year of our Lord one thousand' 
six hundred seventy and seven, all leases, estates, interests 
of freehold, or terms of years, o y any uncertain interest of, Parol 
in, or out of any messuages, manors, lands, tenements, or 
hereditaments, made or created by livery and seisin only, or f J^J loltl 
by parol, and not put in writing, and signed by the parties the force 
so making or creating the same, or their agents thereunto at wiif** 
lawfully authorised by writing, shall have the force and ef- only * 
feet of leases or estates at will only, and shall not either in 
law or equity be deemed or taken to have any other or 
greater force or effect ; any consideration for making any 
such parol leases or estates, or any former law or usage to 
the contrary notwithstanding. , 
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II. Except, nevertheless, all leases not exceeding the term 
of three years from the making thereof, whereupon the rent 
reserved to the landlord, during such term, shall amount 
unto two third parts at the least of the full improved value 
of the thing demised. 

III. And moreover, that no leases, estates, or interests, 
either of freehold, or terms of years, or any uncertain in- 
terest, not being copyhold, or customary interest, of, in, to, 
or out of any messuages, manors, lands, tenements, or here- 
ditaments, shall at any time after the said four and twentieth 
day of J une, be assigned, granted, or surrendered, unless it 
be by deed or note, in writing, signed by the party so assign- 
ing, granting or surrendering the same, or their agents 
thereunto lawfully authorised by writing, or by act and ope- 
ration of law. 

IV. And be it further enacted by the authority aforesaid, 
That, from and after the said four and twentieth day of June, 
no action shall be brought, whereby to charge any executor 
or administrator, upon any special promise, to answer da- 
mages out of his own estate ; (2) or whereby to charge the 
defendant upon any special promise to answer for the debt, 
default, or miscarriages of another person ; (3) or to charge 
any person upon any agreement made upon consideration of 
marriage; (4) or upon any contract or sale of lands, tene* 
ments, or hereditaments, or any interest in or concerning 
them ; (5) or upon any agreement that is not to be performed 
within the space of one year from the making thereof ; (6) un- 
less the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in writing, 
and signed by the party to be charged therewith, or some 
pther person thereunto by him lawfully authorised. 

V. And be it further enacted, by the authority aforesaid, 
That, from and after the said four and twentieth day of June, 
all devises and bequests of any lands or tenements, devisable 
either by force of the statute of wills, or by this statute, or 
by force of the custom of Kent, or the custom of any bo- 
rough, or any other particular custom, shall be in writing, 
and signed by the party so devising the same, or by some 
pther person, in his presence, and by his express directions, 
and .shall be attested and subscribed ip the presence of the 
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said devisor, by three or four credible witnesses, or else they 
shall be utterly void, and of none effect. 

VI. And moreover, no devise in writing of lands, tene- How the 
ments, or hereditaments, or any clause thereof, shall at any beTem- 1 
time after the said four and twentieth day of J une, be revo- aWe * 
cable, otherwise than by some other will or codicil in writing, 

or other w r riting declaring the same, or by burning, cancel- 
ling, tearing, or obliterating the same by the testator himself 
or in his presence, and by his directions and consent ; (2) 
but all devises and bequests of lands and tenements shall re- 
main and continue in force until the same be burnt, can- 
celled, torn, or obliterated, by the testator, or by his directions, 
in manner aforesaid, or unless the same be altered by some 
other will or codicil in writing, or other writing of the de- 
visor, signed in the presence of three or four witnesses, de- 
claring the same ; any former law or usage to the contrary 
notwithstanding. 

VII. And be it further enacted, by the authority aforesaid, AH «cla- 
That, from and after the said four and twentieth day of creation/ 
June, all declarations or creations of trusts or confidences, shaube in 
of any lands, tenements, or hereditaments, shall be mani- writing, 
fested and proved by some writing signed by the party who 

is by law enabled to declare such trust, or by his last will in 
writing, or else they shall be utterly void and of none effect. 

VIII. Provided always, That where any conveyance shall Trusts 
be made of any lands or tenements, by which a trust or con- transfer- 
fidence shall or may arise or result by the implication or con- r . ed °f ex * 

. 1 tinqiiished 

struction of law, or be transferred or extinguished by an act by implies!. 

or operation of law, then, and in every such case, such trust JlrecaZcepll 

or confidence shall be of the like force and effect, as the same cd ’ 

would have been, if this statute had not been made ; any thing 

herein-before contained to the contrary notwithstanding. 

IX. And be it further enacted, That all grants and as- Assign- 
signments of any trust or confidence, shall likewise be in ti-ust^shall 
writing, signed by the party granting or assigning the same j*'" 1 wril " 
by such last will or devise, or else shall likewise be utterly 

void, and of none effect. 

X. And be it further enacted by the authority aforesaid, Lands, &c. 
That from and after the said four and twentieth day of June, liable to 
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it shall ami may be lawful for every sheriff, or other officer, 
to whom any writ or precept is or shall be directed, at the 
suit of any person or persons, of, for, and upon any judg- 
ment, statute, or recognizance, hereafter to be made, or had, 
to do, make, and deliver execution unto the party in that be- 
half suing, of all such lands, tenements, rectories, tithes, 
rents, and hereditaments, as any other person or persons 
be in any manner of wise seized or possessed, or here- 
after shall be seized or possessed in trust for him against 
whom execution is so sued, like as the sheriff or other offi- 
cer might, or ought to have done, if the said party against 
whom execution hereafter shall be so sued, had been seised 
of such lands, tenements, rectories, tithes, rents, or other 
hereditaments, of such estate as they be seised of in trust for 
him at the time of the said execution sued, (2) which lands, 
tenements, rectories, tithes, rents, and other hereditaments, 
by force and virtue of such execution, shall accordingly be 
held and enjoyed, freed and discharged from all incumbran- 
ces of such person or persons, as shall be so seised or pos- 
sessed in trust for the person against whom such execution 
shall be sued ; (3) and if any ccstuy que trust hereafter shall 
die, leaving a trust in ft'e-simple to descend to his heir, there, 
and in every such case, such trust shall be* deemed and taken, 
and is„ hereby declared to be assets by descent, and the heir 
shall be liable to and chargeable with the obligation of his 
ancestors for and by reason of such assets, as fully and amply 
as he might or ought to have been, if the estate in law had 
descended to him in possession in like manner as the trust 
descended ; any law, custom, or usage, to the contrary in any 
wise notwithstanding. 

XI. Provided always, that no heir shall become charge- 
able by reason of any estate or trust made assets in his hands 
by this law, shall by reason of any kind of plea, or confes- 
sion of the action, or suffering judgment by ninit dedirc^ or 
any other matter be chargeable, to pay the condemnation out 
of his own estate; (2) but execution shall be sued of the 
whole estate, so made assets in his hands by descent, in 
whose hands soever it shall come, after the writ purchased, 
jn the same manner as it is to be at and by the common law, 
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where the heir at law pleading a true plea, judgment is 
prayed against him thereupon ; any thing in this present act 
contained to the contrary notwithstanding. 

XII. And for the amendment of the law in the particu- Estates pur 
lars following, (2) be it further enacted by the authority “han bede* 
aforesaid, That from henceforth any esta te, pur auter vie, yisable. 
shall be devisable by a will in writing, signed by the party so 
devising the same, or by some other person in his presence, 

and by his express directions, attested and subscribed in the 
presence of the devisor, by three or more witnesses ; (3) and And shall 
if no such devise thereof be made, the same shall be charge- n, c t ?” Ct4 
able in the hands of the heir, if it shall come to him by rea- heir’s hand, 
son of a special occupancy, as assets by descent, as in case of 
lands in fee-simple, (4) and in case there be no special occu- And where 
pant thereof, it shall go to the executors or administrators special oc- 
of the party that had the estate thereof, by virtue of the to 

grant, and shall be assets in their hands. the execu- 

XIII. And whereas it hath been found mischievous, that 
judgments in the King’s Courts, at Westminster, do many 
times relate to the first day of the term whereof they are 
entered, or to the day of the return of the original, or filing 
the bail, and bind the defendant’s lands from that time, al- 
though in truth they were acknowledged, or suffered and 
signed in the vacation time, after the said term, whereby 
many times purchasers find themselves aggrieved. 

XIV. Be it enacted, by the authority aforesaid, That, The da >’ °f 

J ' 77 signing 

from and after the said four and twentieth day of June, any any jndg- 
judge or officer of any of his Majesty’s Courts of Westmin- {"e cmcivtl 
ster, that shall sign any judgments, shall, at the signing °f gent* olfUie 
the same, without fee for doing the san^e, set down the day roll, 
of the month and year of his so doing, upon the paper, book, extends io 
docket, or record, which he shall sign ; which day of the p^Une 
month and year shall be also entered upon the margent of bysGco.1, 
the roll of the record, where the said judgment shall be en- 
tered. 

XV. And be it enacted, That such judgments as against And such 
purchasers hona fide, for valuable consideration of lands, te- a^against 
uements, or hereditaments, to be charged thereby, shull, in 
consideration of law, be judgments only from such time as to such 
they shall be so signed, and shall not relate to the first day time 
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of the term whereof they are entered, or the day of the re- 
turn of the original, or filing the bail ; any law, usage, or 
course of any court to the contrary notwithstanding. 

XVI. And be it further enacted, by the authority afore* 
said, That, from and after the said four and twentieth day of 
June, no writ of Jieri facias , or other writ of execution, 
shall bind the property of the goods against whom such writ 
of execution is sued forth, but from the time that such writ 
shall be delivered to the sheriff, under-sheriff, or coroners, 
to be executed : and for the better manifestation of the said 


time, the sheriff, under-sheriff, and coroners, "their deputies 
and agents, shall upon the receipt of any such writ, (without 
fee for doing the same,) endorse upon the back thereof, the 
day of the month or year, whereon he or they received the 


same. 

Contracts XVII. And be it further enacted, by the authority afore-, 
goods'for’f said, That, from and after the said tour and twentieth day of 
Mmorc" 1 ** *^ une 5 1,0 contract for the sale of any goods, wares, and mer- 
chandises, for the price of ten pounds sterling, or upwards, 
shall be allowed to be good, except the buyer shall accept 
part of the goods so sold, and actually receiye the same, or 
give something in earnest to bind the bargain, or in part of 
payment, or that some note or memorandum in writing of 
the said bargain be made and signed by the parties to be 
charged by such a contract, or their agents thereunto law- 
fully authorised. 

The day of XVIII. And be it further enacted, by the authority afore- 
^d, That the day of the month, and year of the enrolment 
ranees'* °f ^ ie recognizances, shall be set down in the margent of 
riialibesct the roll where the said recognizances are enrolled,; (2) and 
ten U that from {md after the said four and twentieth day of June, 
of'purciia- no recognizance shall bind any lands, tenements, or heredi- 
sen* bound taments, in the hands of any purchaser, bona Jide , and for va- 
time only, luable consideration, but from the time of such enrolment; 
any law, usage, or course of any court to the contrary in any 
wise, notwithstanding. 

Nuncupa- XIX. And for prevention of fraudulent practices, in set- 
tive wdlir |j n g U p nuncupative wills, which have been the occasion of 
much peijury, (2) be it enacted by the authority aforesaid, 
That, from and after the aforesaid four and twentieth day of 
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June, no nuncupative will shall be good, where the estate 
thereby bequeathed, shall exceed the value of thirty pounds, 
that is not proved by the oaths of three witnesses, (at the 
least) that were present at the making thereof; (3) norunless 
it be proved that the testator, at the time of pronouncing the 
same, did bid the persons present, or some of them, bear 
witness, that such was his will, or to that effect ; (4) nor un- 
less such nuncupative will were made in the time of the last 
sickness of the deceased, and in the house of his or their ha- 
bitation or dwelling, or where he or she hath been resident 
for the spaed of ten days, or more, next before the making 
of such will, except where such person was surprised or ta- 
ken sick, being from his own home, and died before he re- 
turned to the place of his or her dwelling. 

XX. And be it further enacted, That after six months 
passed after the speaking of the pretended testamentary 
words, no testimony shall be received to prove any will nun- 
cupative, except the said testimony, or the substance thereof, 
were committed to writing w'ithin six days after the making 
of the said will. 

XXI. And be it further enacted, That no letters testa- 
mentary, or probate of any nuncupative will, shall pass the 
seal of any court, till fourteen days at the least after the de- 
cease of the testator be fully expired ; (2) nor shall any nun- 
cupative will be at any time received to be proved, unless 
process have first issued to call in the widow, or next of kin- 
dred to the deceased, to the end they may contest the same, 
if they please. 

XXII. And be it further enacted, That no will in writ- 
ing, concerning any. goods or chattels, or personal estate, 
shall be repealed, nor shall any clause, devise, or bequest, 
therein, be altered or changed by any words, or will by word 
of mouth only, except the same be in the life of the testator 
committed to writing, and after the writing thereof read unto 
the testator, and allowed by him, and proved to be so done 
by three witnesses at the least. 

XXIII. Provided always, That notwithstanding this act, 
any soldier being in actual military service, or any mariner 
or seaman being at sea, may dispose of his moveables, wages, 
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and personal estate, as he or they might have done before 
the making of this act. 

XXIV. And it is hereby declared, That nothing in this 
act shall extend to alter or change the jurisdiction or right 
of probate of wills concerning personal estates, but that the 
Prerogative Court of the Archbishop of Canterbury, arid 
other ecclesiastical courts, and other courts having right to 
the probate of such wills, shall retain the same right and 
power as they had before, in every respect ; subject never- 
theless to the rules and directions of this act. 

XXV. And for the explaining one act of this present Par- 
liament, intituled, “ An Act for the better settling of intes- 
tates’ estates,” (2) be it declared by the authority aforesaid, 
That neither the said act, nor any thing therein contained, 
shall be construed to extend to the estates of feme coverts 
that shall die intestate, but that their husbands may demand 
and have administration of their rights, credits, and other 
personal estates, and recover and enjoy the same, as they 
might have done before the making of the said act. Made 
perpetual by 1 Jac. 2. c. 17. s. 5. 


9 Geo. 2. c. S6. 


An act to restrain the disposition of lands , zchereby the same 
become unalienable. 

WHEREAS gifts or alienation of lands, tenements or he - 
reditamenis , in Mortmain, are prohibited or restrained, by 
Magna Charta, and divers other wholesome lazes , as prejudicial 
to and against the common utility; nevertheless this public 
mischief has of late greatly increased by many large and im- 
provident alienations or dispositions made h languishing or 
dying persons, pr by other persons , to uses called Charitable 
uses, to take place after their deaths , to the disherison of their 
lazeful heirs; for remedy whereof be it enacted by the King’s 
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most excellent majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in this 
present parliament assembled,* and by the authority of the 
£ame, That from and after the twenty-fourth day of June,, 
which shall be in the year of our Lord one thousand seven 
hundred and thirty-six, no manors, lands, tenements, rents, 
advowsons, or other hereditaments, corporeal or incorporeal, 
whatsoever, nor any sum or sums of money, goods, chattels, 
stocks in the public funds, securities for money, or any other 
personal estate whatsoever, to be laid out or disposed of in 
the purchase of any lands, tenements, or hereditaments, shall 
be given, granted, aliened, limited, released, transferred, as- 
signed, or appointed, or any ways conveyed or settled to or 
upon any person or persons, bodies politic or corporate, or 
otherwise, for any estate or interest whatsoever, or any ways 
charged or incumbered by any person or persons whatsoever, 
in trust, or for the benefit of any charitable uses whatso- 
ever; unless such gift, conveyance, appointment, or settle- 
ment of any such lands, tenements, or hereditaments, sum or 
sums of money, or personal estate (other than stocks in the 
public funds) be and be made by deed indented, sealed and 
delivered in the presence of two or more credible witnesses 
twelve calendar months at least before the death of such do- 
nor or grantor (including the days of the execution and 
death) and be enrolled in his Majesty’s high court of Chan - 
eery , within six calendar months next after the execution 
thereof; and unless such stocks be transferred in the public 
books usually kept for the transfer of stocks six calendar 
months at least before the death of such donor or grantor, 
(including the days of the transfer and death) and unless the 
6ame be made to take effect in possession for the charitable 
use intended, immediately from the making thereof, and be 
without any power of revocation, reservation, trust, condi- 
tion, limitation, clause, or agreement whatsoever, for the be- 
nefit of the donor or grantor, or of any person or persons 
claiming under him. 

II. Provided always, That nothing herein before , men- 
tioned relating to the sealing and delivering of any deed or 
deeds twelve calendar months at least before the death of the 
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grantor, or to the transfer of any stock six calendar months 
before the death of the grantor or person making such trans- 
fer, shall extend, or be construed to extend, to any purchase 
of any estate or interest in lands, tenements, or heredita- 
ments, or any transfer of any stock, to be made really and 
bona jide for a full and valuable consideration actually paid 
at or before the making such conveyance or transfer without 
fraud or collusion. 

III. And be it further enacted by the authority aforesaid, 
That all gifts, grants, conveyances, appointments, assurances, 
transfers, and settlements whatsoever, of any lands, tene- 
ments, or other hereditaments, or of any estate or interest 
therein, or of any charge or incumbrance affecting or to af- 
fect any lands, tenements, or hereditaments, or of any stock, 
money, goods, chattels, or other personal estate, or securities 
for money to be laid out or disposed of in the purchase of 
any lands, tenements, or hereditaments, or of any estate or 
interest therein, or of any charge or incumbrance affecting 
or to affect the same, to or in trust for any charitable uses 
whatsoever, which shall at any time, from and after the said 
twenty-fourth day of June, one thousand seven hundred and 
thirty*six, be made in any other manner or form than by this 
act is directed and appointed, shall be absolutely, and to all 
intents and purposes, null and void. 

IV. Provided always, That this act shall not extend, or 
be construed to extend, to make void the dispositions of any 
lands, tenements, or hereditaments, or of any personal estate 
to be laid out in the purchase of any lands, tenements, or he- 
reditaments, which shall be made in any other manner or 
form than by this act is directed, to or in trust for cither of 
the two universities within that part of Great Britain called 
England, or any of the colleges or houses of learning within 
either of the said universities, or to or in trust for the col- 
leges of Eton, Winchester, or Westminster, or any or either 
of them, for the better support and maintenance of the scho- 
lars only upon the foundations of the said colleges of Eton, 
Winchester, and Westminster. 

V. Provided nevertheless, and be it enacted by the autho- 
rity aforesaid, That no such college or house of learning, 
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which doth or shall hold or enjoy so many advowsons of ec* vowsons 
clesiastical benefices as are or shall be equal in number to be equal to 
one moiety of the fellows or persons usually stiled or re* their 
puted as fellows, or, where there are or shall be no fellows ,ow *> &c * 
or persons usually stiled or reputed as fellows, to one moiety 
of the students upon the foundation, whereof any such col* 
lege or house of learning doth or may by the present consti* 
tution of such college or house of learning consist, shall from 
and after the twenty-fourth day of J une, one thousand seven 
hundred and thirty-six, be capable of purchasing, acquiring, 
receiving, taking, holding or enjoying any other advowsons 
of ecclesiastical benefices by any means whatsoever ; the ad- 
vowsons of such ecclesiastical benefices as are annexed to, or 
given for the benefit or better support of, the headships of 
any of the said colleges or houses of learning, not being com- 
puted in the number of advowsons hereby limited. 

VI. Provided always, That nothing in this act contained Tfci * act 
shall extend or be construed to extend to the disposition, tend to ct- 
grant, or settlement of any estate, real or personal, lying or Scotland, 
being within that part of Great Britain called Scotland. 


14 Geo. 2. c. SO. 


1 X. Afd r\,?reas , by an act made in the twenty-ninth year 29 C«r. IL 
of the reign of king Charles the second, intituled. An act for c ’ 3 ‘ 
prevention of frauds and perjuries, amongst other things, it 
is enacted. That estates pur auter vie, whereof no devise 
should be made , should, in case there should be no special oc- 
cupant thereof, go to the executors or administrators of the 
party that had the estate thereof by virtue of the grant, and 
should be assets in their hands : and whereas doubts have arisen, 
where no devise has been made of such estates, to whom the 
surplus of such estates , after the debts of such deceased owners 
thereof are fully satisfied, shall belong; be it enacted by the 
authority aforesaid, That such estates pur auter vie, in case Surplus of 
there be no special occupant thereof, of which no devise shall Vutcrlie'? 
have been made according to the said act for prevention °f pa^fnot 
frauds and perjuries, or so much thereof as shall not have devised. 
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been so devised, shall go, be applied, and distributed, in the 
same manner as the personal estate of the testator or in- 
testate. 


23 Geo. 2. c. 6. 

An Act for avoiding and putting an End to certain Doubts 
and Questions relating to the Attestation of Wills and Co - 
dicils y concerning Real Estates in that Part of Great Bri- 
tain called England, and in his Majesty's Colonies and 
Plantations in America. 

WHEREAS by an act made in the twenty-ninth year of 
the reign of his late Majesty King Charles the Second, in- 
tituled, <{ An act for prevention of frauds and perjuries,” it 
is amongst other things enacted, that, from and after the 
twenty-fourth day of J une, in the year of our Lord one thou- 
sand six hundred and seventy-seven, all devises and bequests 
of any lands or tenements devisable, either by force of the 
statute of wills, or by that statute, or by force of the custom 
of Kent, or the custom of any borough, or any other parti- 
cular custom, shall be in writing, and signed by the party so 
devising the-same, or by some other person in his presence, 
and by his express direction ; and shall be attested and sub- 
scribed in the presence of the said devisor, by three or four 
credible witnesses, or else they shall be utterly void and of 
pqne effect, which hath been found to be a wise and good 
provision : but whereas doubts have arisen who arc to bo 
deemed legal witnesses within the intent of the said act; 
therefore, for avoiding the same, be it enacted by the King’s 
most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in this 
present parliament assembled, and by the authority of the 
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same, That if any person shall attest the execution of dny lfadevi- 
will or codicil which shall be made after the twenty-fourth git eeut- 
day of June, in the year of our Lord one thousand seven 
hundred and fifty-two, to whom any beneficial devise, le- a will, the 

. . . . devise or 

gacy, estate, interest, gift, or appointment of or affecting any legacy 
real or personal estate, other than and except charges on y^j{ 

. lands, tenements, or hereditaments, for payment of any debt 
or debts, shall be thereby given or made, such devise, legacy, tuau 
estate, interest, gift, or appointment, shall, so far only as 
concerns such person attesting the execution of such will or 
codicil, or any person claiming under him, be utterly null 
and void ; and such person shall be admitted as a witness to 
the execution of such will or codicil, within the intent of the 
said act; notwithstanding such devise, legacy, estate, in- 
terest, gift, or appointment, mentioned in such will or co- 
dicil. 

II. And be it further enacted by the authority aforesaid, If lands art 
That in case, by any will or codicil already made, or hereaf- withthe 
ter to be made, any lands, tenements, or hereditaments, are Sebtsfthc^ 
or shall be charged with any debt or debts, and any creditor attestation 
whose debt is so charged, hath attested, or shall attest the ex- tor is good, 
edition of such will or codicil, every such creditor, notwith- good wit- 
fttanding such charge, shall be admitted as a witness to the 
execution of such will or codicil, within the intent of the execution, 
said act. 

III. And be it further enacted by the authority aforesaid. 

That if any person hath attested the execution of any will or 
codicil already made, or vshall attest the execution of any will 
or codicil which shall be made on or before the said twenty- 
fourth day of J une, in the year of our Lord one thousand 
seven hundred and fifty-two, to whom any legacy or bequest 
is or shall be thereby given, whether charged upon lands, te- 
nements, or hereditaments, or not ; and such person, before 
he shall give his testimony concerning the execution of any 
such will or codicil, shall have been paid> or have accepted 
or released, or shall have refused to accept such legacy or 
bequest, upon tender made thereof, such person shall be ad- 
mitted as a witness to the execution of such will or codicil, 

VOL. II. n 
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within tlie intent of the said act, notwithstanding such legacy 
or bequest, ' 

IV. Provided always, and be it further enacted, That in 
case of such tender and refusal as aforesaid, such person 
shall in no wise be intituled to such legacy or bequest, but 
shall be for ever afterwards barred therefrom ; and in case 
of such acceptance as aforesaid, such person shall retain to 
his own use the legacy or bequest which shall have been so 
paid* satisfied or accepted, notwithstanding such will or co- 
dicil shall afterwards be adjudged or determined to be void 
for want of due execution, or for any other cause or defect 
whatsoever. 

V. And be it further enacted, That in case any such le- 
gatee as aforesaid, who hath attested the execution of any 
will or codicil already made, or shall attest the execution of 
any will or codicil which shall be made on or before the said 
twenty-fourth day of June, in the year of our Lord one 
thousand seven hundred and fifty-two, shall have died in the 
life-time of the testator, or before he shall have received or 
released the legacy or bequest so given to him as aforesaid, 
and before be shall have refused to receive such legacy or 
bequest, on tender made thereof, such legatee shall be deem- 
ed a legal witness to the execution of such will or codicil, 
within the intent of the said act, notwithstanding such legacy 
or bequest. 

VI. Provided always, That the credit of every such wit- 
ness so attesting the execution of any will or codicil, in any 
of the cases in this act before-mentioned, and all circum- 
stances relating thereto, shall be subject to the consideration 
and determination of the court, and the jury, before whom 
any such witness shall be examined, or his testimony or at- 
testation ntede use of; or of the Court of Equity, in which 
the testimony or attestation of any such witness shall be 
made use of ; in like manner, to all intents and purposes, as 
the credit of witnesses in all other cases ought to be consi- 
dered of and determined. 

VII. And be it further enacted by the authority afore- 
said, That no person to whom any beneficial estate, interest, 
gift or appointment, shall be given or made, which is hereby 
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enacted to be null and void as aforesaid, or who shall haiva 
refused to receive any such legacy or bequest, on tender 
made as aforesaid, and who shall have been examined as ai 
witness concerning the execution of such will or codicil, 
shall, after he shall have been so examined, demand or take 
possession of or receive any profits or benefit of or from any 
such estate, interest, gift, or appointment, so given or made 
to him, in or by any such will or codicil ; or demand, receive, * 
or accept from any person or persons whatsoever, any such 
legacy or bequest, or any satisfaction or compensation for 
the same, in any manner or under any colour or pretence 
whatsoever. 

VIIT. Provided always, and be it enacted l>v the autho- 
rity aforesaid, That this act, or any thing herein contained, 
shall not extend, or be construed to extend, to the case of 
any heir at law, or of any devisee in a prior will or codicil 
of the same testator, executed and attested according to the 
said recited act, or any person claiming under them respec- 
tively, who has been in quiet possession for the space of two 
years next preceding the sixth day of May, in the year of our 
Lord one thousand seven hundred and fifty-one, as to such 
lands, tenements, and hereditaments, whereof he has been in 
quiet possession as aforesaid ; and also that this act, or any 
thing herein contained, shall not extend or be construed to 
extend, to any will or codicil, the validity or due execution 
whereof hath been contested in any suit in law or equity, 
commenced by the heir of such devisor, or the devisee in any 
such prior will or codicil, for recovering the lands, tene- 
ments, or hereditaments, mentioned to be devised in any will 
or codicil so contested, or any part thereof, or for obtaining 
any other judgment or decree relative thereto, on or before 
the said sixth day of May, in the year of our Lord one thou- 
sand seven hundred and fifty-one, and which has been al- 
ready determined in favour of such heir at law, or devisee, 
in such prior will or codicil, or any person claiming under 
them respectively, or which is still depending, and has been 
prosecuted with due diligence; but the validity of every 
such will or codicil, and the competency of the witnesses 
thereto, shall be adjudged and determined in the same man- 
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Her, to all intents and purposes, as if this act had never been 
made; any thing herein-before contained to the contrary 
thereof in any wise notwithstanding. 

IX. Provided always nevertheless, and it is hereby de- 
clared, That no possession of any heir at law, or devisee, in 
such prior will or codicil as aforesaid, or of any person claim- 
ing under them respectively, which is consistent with, or 
may be warranted by or under any will or codicil, attested 
according to the true intent and meaning of this act, or 
where the estate descended or might have descended to such 
heir at law, till a future or executory devise, by virtue of any 
will or codicil attested according to this act, should or might 
take effect shall be deemed to be a possession within the 
intent and meaning of the clause herein last before con- 
tained. 

X. And whereas in some of the British colonies or plan- 
tations in America, the said act of the twenty-ninth year of 
the reign of King Charles the Second, has been received for 
law, or acts of assembly have been made, whereby the attes- 
tation and subscription of witnesses to devises of lands, tene- 
ments, and hereditaments, have been required : therefore, to 
prevent and avoid doubts which may arise in the said colo- 
nies, or plantations, in relation to the attestation of such de- 
vises of lands, tenements, and hereditaments, be it enacted 
by the authority aforesaid, That this act, and every clause, 
matter, and thing therein contained, shall expend to such of 
the said colonies and plantations, where the said act of the 
twenty-ninth year of the reign of King Charles the Second, 
is by act of assembly made, or by usage received as law r , or 
where, by act of assembly or usage, the attestation and sub- 
scription of a witness or witnesses are made necessary to de- 
vises of lands, tenements, or hereditaments ; and shall have 
the same force and effect in the construction of or for the 
avoiding of doubts upon the said acts of assembly, and laws 
of the said colonies and plantations, as the same ought to 
have in the construction of or for the avoiding of doubts 
upon the said act of the twenty-ninth year of the reign of 
King Charles the Second in England. 

XI. Provided always, That as to cases arising in any of 
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the said colonies or. plantations in America, no such devise, 
legacy, or bequest as aforesaid, shall be made null and void, 
by virtue of this act, unless the will or codicil, whereby snch 
devise, legacy, or bequest shall be given, shall be made after 
the first day of March, which shall be in the year of our 
Lord one thousand seven hundred and fifty-three. 


26 Geo. 3. c. 63. 


An Act for the further preventing Frauds and Abuses attend- 
ing the payment of Wages, Prize Money , and other al- 
lowances, due for the service of Petty Officers and Seamen 
on board any of his Majesty's ships. 

WHEREAS great frauds and abuses are daily practised Preamble. 
in the receiving of seamen's wages, notwithstanding former 
acts of parliament made for preventing the same : for remedy 
whereof, be it enacted by the King’s most excellent Majesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and fcommons, in this present parliament assem- 
bled, and by the authority of the same, That, from and after From Aug. 
the first day of August, one thousand seven hundred and letter of »£ 
eiglity-six, no letter of attorney, made by any petty officer, 
or seaman in the service of his Majesty, his heirs or succes- cer > to 

- J .. Tii valid, 

sors, or letter ot attorney, made by the executors or admi- unless- 

nistrators of any such officer or seaman, in order to impower vocable!" 

or entitle any person or persons to receive any wages, pay, 

or allowances of money of any kind, due, or to grow due 

for such service, shall be good and valid, or sufficient for that 

purpose, unless such letter of attorney shall be made and 

declared to be revocable by the express words thereof; and 

that no letter of attorney, or will, made by any petty officer Letters of 

or seaman in the service of bis Majesty, his heirs or succes- aj^tolite 
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ittestr d i>v sors, whereby any wages, pay, prize money, or allowance of 
of 6 the ship^ money of any kind, due, or to grow due for such service, is 
- c# authorised to be received or bequeathed, shall be good and 
valid, and sufficient for the purpose, unless Such letter of at- 
torney, or will, if made by any such officer or seaman, then 
in the service of his Majesty, his heirs and successors, shall 
be signed before, and attested by, the captain, or by the of- 
ficer then commanding, and one or other of the signing of- 
ficers of the ship to which such petty officer or seaman shall 
belong, and shall specify in the body thereof, the name of 
the ship, and also the number at which the maker of such 
will, or letter of attorney, stands upon the ship’s book ; or 
by the agent of any of his Majesty’s hospitals, or quarters 
appointed to receive sick and wounded seamen, commonly 
called sick quarters, in which such petty officer or seaman 
may be for the time ; and unless snch letter of attorney, or 
will, if made by any such officer or seaman who shall have 
been discharged from the service of his Majesty, his heirs or 
successors, or if such letter of attorney is made by the exe- 
cutors or administrators of any such officer or seaman, and 
withSn^he mac * 0 within the bills of mortality of the cities of London 

bills of and Westminster, is attested by an officer to be appointed' 
mortality, , . 

to be* at- by the treasurer of his Majesty s navy, for the purpose of m- 

arToffict-r s P ec ti n g the wills, and letters of attorney, of such officers 

appointed an( | se arnen, or, if made at anv of the ports where seamen’s 
for that 7 % 7 * 1 

purpose; if wages are paid, is attested by the treasurer of the navy’s 
port, 1 by chief or second clerk there, or if made at any other place, is 
rcr of the* 1 " a ^ es ^ e( * minister and churchwardens of any parish in 

« av y’ s ^ England or Ireland, or in that part of Great Britain, called 
in uny other Scotland, by the minister and two elders of the parish, where 
th^mims- suc ^ P e *ty officer or seaman, executors or administrators, 
ter,&c. shall respectively reside. 

Partial- II- And be it enacted, by the authority aforesaid, That 
spcciScUin eve, T suc ^ kfter attorney, and will, shall contaiu the 
auo 18 ° f name *h e person granting the same last 

and wdf. belonged, and also the full description of the residence, pro- 
* fession, or business, of the person to whom, or in whose fa- 
vour, the said letter of attorney, or will, is ntade, and also 
the day of the month, and place, where the said letter of at- 
&rney y cur will, was executed. 
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III. And be it enacted, by the authority aforesaid, That 
after such letter of attorney, or will, shall be executed un- 
der the hand and seal of the party, and attested in manner 
above-mentioned, the same shall not be delivered to such 
party himself, or to any person or persons for his behalf, but 
the same, if executed abroad, shall be, with all convenient 
speed, sent by the commander of any of his Majesty’s ships, 
or agent of his Majesty’s hospitals or sick quarters, at the 
times when they transmit their respective returns to the navy, 
and sick and hurt boards ; or, if executed in Great Britain 
or Ireland, shall be sent by the commander of any of his 
Majesty’s ships, agents of his Majesty’s hospitals, or sick 
quarters, treasurer of the navy’s clerks, minister of the pa- 
rish, or whoever of them shall attest such letter of attorney, 
or will, by the general post, addressed to the treasurer or 
paymaster of the navy, at the navy pay office, London. 

IV. And be it enacted, by the authority aforesaid, That 
the said treasurer, or paymaster of the navy, shall imme- 
diately deliver over the same to the officer before-mentioned, 
appointed for inspecting the wills, and letters of attorney, of 
seamen; which inspector shall, immediately on receipt of 
such letter of attorney, or will, duly register the same, in a 
numerical and alphabetical manner, in a separate book or 
books, to be kept by him for the purpose of registering such 
letters of attorney, and wills, specifying the date of such let- 
ter of attorney, or will, and the place where executed, the 
name and addition of the person in whose favour such letter 
of attorney is granted, and the name and addition of the exe- 
cutor or executprs named in such wills, and the names and 
qualities of the witnesses, attesting the same ; and the said 
inspector is directed, and hereby required, if the same shall 
appear to be witnessed by the commander of any ship, or 
agent of his Majesty’s hospital, or sick quarters, or treasurer 
of the navy’s clerks, to examine and compare his signature 
to the attestation of such letter of attorney, or will, with 
that set and subjoined to the pay or muster-books of such 
ship, or with the returns made by the agent of such hospital, 
or sick quarters, or any public accounts signed by such clerk 
of the treasurer of the navy; to all which documents it is 
ioreby directed he shall have free access at all times, or with 
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any other instruments which he may have in his possession 
or power ; and in case it shall appear to him that such letter 
of attorney, or will, is not genuine and authentic, lie shall 
not pass the same, but shall give notice by letter, to be sent 
by the general post, to the person in whose favour such let- 
ter of attorney is granted, or person or persons named exe- 
cutor or executors in such will, informing him or them that 
the said letter of attorney, or will, is stopt, and the reason 
thereof ; but if, upon such examination and enquiry, it shall 
appear to the said inspector, that the said letter of attorney, 
or will, is genuine and authentic, he, or a person authorised 
to officiate for him, shall sign his name to such letter of at- 
torney, or will, and also put a stamp thereon, to be made 
and kept for the purpose, in token of his approbation thereof; 
and every such letter of attorney shall be kept as one of the 
vouchers of the treasurer of the navy’s accounts : and the 
said inspector shall, immediately after such enquiry and ap- 
probation, give notice by letter, to be sent by the general 
post, to the person in whose favour such letter of attorney 
is granted, that he has received and approved of the same, 
and he shall at the same time send to such attorney a check, 
specifying the number of such letter of attorney, the name 
and addition of the person granting the same, the name and 
addition of the person in whose favour the same is granted, 
the date and place when and where executed, and the names 
of the witnesses attesting the same, which said check shall 
be signed and stamped by the said inspector, or person au- 
thorised to officiate for him, and shall, to such attorney, 
stand in the place of his original letter of attorney, and shall 
be to him a sufficient authority to demand payment of and 
discharge all such wages, pay, prize money, or allowance of 
money, to which the person granting the same was entitled, 
for his service on board any of his Majesty’s ships ; and the 
said inspector shall in like manner give notice, to be sent by 
the general post, to the person or persons named and ap- 
pointed executor or executors in such will, that such will is 
received and approved of; and the said inspector shall num- 
ber and register the said will so signed and stamped by him 
as aforesaid, and shall make out a check, in the manner as 
above directed, with respect to letters of attorney, which 
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check he shall forward in like manner to the said executor authorise 

the evecu- 

or executors, and which shall be a sufficient authority for tor to ob- 
tliem, or for their attorilies, to apply, upon the testator’s batei.^ 
death, to the said inspector, requesting that the will may be 
directed and sent by him to a proctor in Doctors Commons, 
where they may, on application, obtain probate thereof; 
which probate, when obtained, shall be lodged with the said 
inspector of seamen’s wills, who, or the person authorised to e d with the 
officiate for him, is hereby directed to certify, upon the check the° r ’ 
formerly delivered, that a probate has been granted, and the 2 c u cr ‘ u 
check shall then, to such executor or executors, stand in the the check, 
place of such probate, and shall be to him sufficient authority 
to demand payment of and discharge all sums that shall be 
due to him as executor to the party who made the said will. 

V. And be it enacted, by the authority aforesaid, That the Inspector 
above-mentioned inspector shall, in return to all letters of checks to 
attorney, and wills, received by him from ministers of pa- Jer wii™ 1 *" 
rishes, give notice as aforesaid, to the said minister, who transmits 

.1 1 , , „ „ - . powers of 

transmitted the same, and not to the grantor thereof, of his attorney, 
having passed and approved of such letter of attorney, or delivered 
will, and send the check by the general post, made out in the 
manner above-mentioned, to the said minister ; and which 
notice from the said inspector shall be addressed to the mi- 
nister of the parish, (naming the same,) without inserting 
the name of such minister, to be delivered to him at his 
manse or dwelling-house ; and every such minister of a pa- 
rish shall deliver the said check to the party who executed 
such letter of attorney, or will : and all letters and packets Letters 
addressed to, or sent by, the said treasurer or paymaster of [hepremi. 
the navy, or inspector to be appointed as aforesaid, shall, *y s 
from and after the passing of this act, be sent and received postage, 
free from the duty of postage, in the same manner, and under 
the same restrictions, as the clerk assistant, and chief clerk 
without doors, of the house of Commons of Great Britain, 
npw send and receive the same, 

VI. And be it enacted, by the authority aforesaid, That Grants of 
all captains and commanders of ships, shall, upon their auornov^to 
rhonthly muster books, or returns, specify which of the men, ^{jj* crted 
mentioned in the said returns, have granted any latter of at? monthly 

returns. 
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torney during that month, or space of time, from the pre- 
ceding returns, by inserting the date thereof opposite to the 
party’s name. 

tabetakcn And be it enacted, by the authority aforesaid, That 

to recover when any petty officer or seaman belonging, or who shall 
doe to men bave belonged, to any of his Majesty’s ships, shall die intes- 
twtete 11 " leavin S an y pay, prize-money, or allowance of 

money of any kind, due to them in respect of such service, 
the same shall not be paid unto any representative of such 
intestate, but upon letters of administration, to be obtained 
in the following manner; videlicet , The person claiming 
such administration, shall give in a note or petition, to the 
inspector of seamen’s wills, stating the name of the deceased, 
and to what part of his Majesty’s dominions he originally 
belonged, and" the name or names of the ship or ships on 
board of which he served, together with his own name and 
addition, at full length, and his relation to, or connection 
with, the deceased, and also what other relations, to the best 
of his knowledge, the deceased has alive at the time, and 
where they are resident ; and which petition shall be certi- 
fied by two reputable housekeepers of the parish, town, or 
-place where such petitioner is resident, certifying that they 
believe the contents of the said petition to l>e true ; and 
which petition and certificate shall be further certified by the 
minister of the parish, and two of the churchwardens, or 
two of the elders, certifying that the two persons who certi- 
fied the petition, in manner above-mentioned, are resident 
within the parish, and persons of good repute : whereupon 
the inspector of seamen’s wills, as aforesaid, shall make such 
enquiry as to him shall appear necessary, for ascertaining 
the truth of the said petition ; and if, upon such enquiry, he 
shall be satisfied of the truth thereof, and it also appearing 
that no will of such deceased has been lodged with him, hq 
shall deliver or send, to the person claiming to be such ad- 
ministrator, an abstract of the said petition, with a note or 
ticket subjoined thereto, signed by the said inspector or per- 
son authorised to officiate for him, and marked with his 
stamp, certifying that the contents of the said petition appear 
to him to be true, and that the person claiming to be admi* 
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nistrator, may obtain letters of administration to the de- 
ceased, provided he is otherways entitled thereto bylaw; 
which certificate shall be directed by the inspector to a proc- 
tor in Doctors’ Commons, for the purpose that letters of ad- 
ministration may pass in favour of the petitioner, if 'entitled 
thereto bylaw, but not otherways ; and suclv original peti- 
tion and certificate shall be lodged, and remain in the records 
of the treasurer of the navy, and be preserved by him; and 
the letters of administration, when obtained, shall be lodged 
and registered, in the same manner with the probates of wills, 
in the hands of the inspector, who is hereby directed to grant 
a check, signed and stamped by him, or by the person autho- 
rised to officiate for him, to the administrators, or their at- 
jtornies, which shall stand in the place of the administration, 
and be to them a sufficient authority to demand payment of, 
anc! discharge, ail sums that shall be due to them as admi- 
nistrators to the party deceased. 

VIII. And it is hereby further enacted, That if any proc- 
tor, register, or other officer of any ecclesiastical court, 
shall be aiding and assisting in procuring probate of the will, 
or letters of administration, for the purpose of enabling any 
person to receive the wages, pay, prize-money, or allowance 
of money of any kind, due, or becoming due, for their ser- 
vice on board any ship or ships then in, or formerly belong- 
ing to his Majesty, l»is heirs and successors, without first 
obtaining the. certificate from the inspector of seamen’s will?, 
and letters of attorney, or person authorised to officiate for 
him, in manner above-directed, every such proctor, register, 
or other officer, si ail l forfeit and pay the sum of five hundred 
pounds, and for ever after be incapable of acting as proctor, 
register, or in any other capacity, in any ecclesiastical court 
in Great Britain or Ireland. 

IX. And be it enacted, by the authority aforesaid, That 
the lord high admiral of Great Britain, or the commissioners 
for executing the office of lord high admiral of Great Bri- 
tain, shall direct abstracts of this act to be printed, and that 
a competent number of copies of the said abstracts be deli- 
vered to the captain or commander of every ship and vessel 
of his Majesty, his heirs and successors ; and such captain 
or commander, as soon as the ship or vessel by him com- 
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nianded shall be put into sea pay, shall cause one of the said 
printed abstracts to be hung up and affixed to the most pub- 
lic place of such ship or vessel, and shall cause the same to 
be constantly kept and renewed, so that they may at all times 
be accessible to the petty officers and seamen on board of 
such ship or vessel ; and the commissioners of the navy are 
hereby charged and directed strictly to enquire whether the 
directions hereby given for hanging up and affixing the said 
abstracts, as aforesaid, have been duly observed by the cap- 
tain or commander of such ship or vessel, and not to grant 
such captain or commander his general certificate until they 
are fully satisfied thereof. 


32 Geo. 3. c. 34. 


An Act for explaining and amending an Act passed in the 
twenty-sixth year of the rtign of his present Majesty , in- 
tituled, An Act for the further preventing frauds and 
abuses attending the payment of wages, prize money, and 
other allowances, due for the service of petty officers and 
seamen on board any of his Majesty’s ships: and for fur- 
ther extending the benefts thereof to petty of leers and sea- 
men, non-commissioned officers of marines , and marines , 
serving , or who may have served , on board any of his Ma- 
jesty's ships . 

WHEREAS an Act , passed in the twenty-sixth year of the 
reign of hispresent Majesty , ( intituled , An Act for the fur- 
ther preventing frauds and abuses attending the payment of 
wages, prize money, and other allowances due for the ser- 
vice of petty officers and seamen on board any of his Majes- 
ty’s ships:) and whereas it is just that the provisions of the 
said Act should be extended to marines serving on board ships 
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in his Majesty's service , and would conduce much to the ad- 
vantage of the representatives of seamen and marines if the 
same were further extended , (ifid certain parts thereof ex- 
plained and amended: be it therefore enacted by the King’s 
most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in this 
present parliament assembled, and by the authority of the 
same, That no letter of attorney, or will, made or executed From Au- 
by any non-commissioned officer of marines, or marine, or fJJgg^no 
letter of attorney made or executed by the executor or exe- auo^rney or 
cutors, or administrator or administrators, of any such non- will of a 
commissioned officer of marines, or marine, after the first day missioned 
of August, one thousand seven hundred and ninety-two, shall 
be good and valid, and sufficient for receiving the whole or marine, to 
any part ot the wages, prize money, or other allowances or unless 
money due, or which may hereafter become due, to such cording^to 

non-commissioned officers of marines, or marine, for their tIle recited 

. act, 6cc. 

services in the navy, or to such administrators or executors, 

as the representatives of such non-commissioned officers of 
marines, or marine, unless such letter of attorney, and will, 
shall be made, executed, and attested in the manner and 
form, and agreeable to the directions in the different events 
specified and mentioned in the afore-mentioned act, passed 
in the twenty-sixth year of the reign of his present Majesty ; 
and all letters of attorney, and will, so made or executed by 
any non-commissioned officer of marines, or marine, for the 
purpose of receiving and bequeathing all or any part of their 
wages, prize money, or other allowances due to them, or let- 
ters of attorney made by such executor and administrator, 
for the purpose of receiving money due to him or them, as 
representative of such non-commissioned officer of marines, 
or marine, shall be transmitted, inspected, checked, and 
proved in the same manner, and under the same penalties 
and forfeitures, as by the act above-mentioned is directed 
and enacted in regard and with respect to letters of attorney, 
and wills, made and executed by petty officers or seamen in 
his Majesty's service, or by the executors and administrators 
of such petty officers and seamen, in so far as the afore-men- 
tioned act, passed in the twenty-sixth year of the reign of bis 
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present Majesty, is not repealed, altered, or amended, by this 
present act. 

II. Provided always, and be it further enacted by the au- 
thority aforesaid, That no letter of attorney, or order, made 
or executed by any petty officer, seaman, non-commissioned 
officer of marines, or marine, who shall have been discharged 
from the service of his Majesty, his- heirs or successors, and 
who shall be at or within the distance of seven miles from 
any of the ports where seamen’s wages are paid for such 
service, at the time of making such letter of attorney, shall 
be good and/valid, and sufficient for receiving the whole or 
any part of the wages, prize money, or other allowances of 
money due, or to grow due, to such petty officer, seaman, 
non-commissioned officer of marines, or marine, for such ser- 
vice, unless such letter of attorney, or such order, shall be 
signed before and attested by a clerk of the treasurer of the 
navy at such port, or by the inspector of seamen's w ills, and 
powers of attorney ; any thing in the aforesaid act to the 
contrary thereof in anywise notwithstanding. 

III. And be it enacted by the authority aforesaid, That, 
from and after the said first day of August one thousand 
seven hundred and ninety-two, when and so often as any 
petty officer, seaman, non-commissioncd officer of marines, 
or marine, shall be in anyways discharged from any ship or 
vessel in the service of his Majesty, his heirs or successors, 
the captain or commanding officer of such ship or vessel 
shall make, o*cause to be made out, a certificate in the man- 
ner and form follow ing, or to the like effect s 


Porm of 
certificate. 


2'JIESE are to certify , That A. B. has served a? 
on board of his Majesty's ship 
under my command, from the day of 

to the day of dated the 

A. B. is feel inches high , is 

of a complexion, and aged years. 


And which he shall sign with his name, and deliver, or cause 
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to be delivered, to such petty officer, seaman, non-coftimis- 

sioned officer of marines, or marine, at the time of his being 

discharged ; and no petty officer, seaman, non-commissioned 

officer of marines, or marine, shall be entitled to receive his to beentiu 

wages, pay, or other allowances for services on board . any cetJe u» 

ship or vessel in the service of his Majesty, his heirs or sue- 

cessors, unless at the time of paying such wages, pay, or al- son he. ^ 

lowances, he shall be identified by one or more of the com- | )y an 0 ®. 

missioned or warrant officers who belonged to the ship or 

vessel at the time, or during some part of the time, for which unless be 
i , . , . . . . . produces 

he may so claim the payment for such services, or unless he such a cer- 

produces a certificate as above described, and directed to be If^charg* 

delivered to him as aforesaid ; no petty officer, seaman, non- ct * fro™ 

_ , . r J 7 „ one ship 

commissioned officer ot marines, or marine, who shall be into ano- 

djscliarged from any ship or vessel in the service of his Ma- taken hv 

jesty, into any other ship or vessel in such service, shall be ^. e s ^"p iny5 

entitled to receive his wages, pay, or allowancevS of any kind, wrecked, 

for his service on board of the ship ' to which he shall have complies 

last belonged, unless he shall enter and be mustered three 

times in the ship or vessel into which he shall be so dis- here- 
in mention* 

charged, or appear upon the books of such ship or vessel in- cd. 
to which he next goes to be regularly discharged therefrom ; 
or if such petty officer or seaman, non-commissioned officer 
of marines, or marine, be taken by the enemy, unless he vo- 
luntarily return and enter on board some ship or vessel in 
the service of his Majesty, his heirs or successors, in a rea- 


sonable time after he shall be released from prison ; or if the 
ship or vessel in which such petty officer or seaman, non- 
commissioned officer of marines, or marine, last served be 
lost or destroyed, and the crew, or any part of the crew f , • be 
saved, unless he enters again in a reasonable time on board 
some ship or vessel in such service ; or if such petty officer 
or seaman, non-commissioued officer of marines, or marine, 
be discharged from the ship or vessel to which he belonged, 
to any of his Majesty’s hospitals, unless he enters the ship or 
vessel to which he shall be discharged from such hospital, or 
be discharged out of the service ; or unless, in any of the 
above specified events, reasonable cause shall be shewn, and 
allowed by the commissioner of the navy comptrolling such 
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payment, and the clerk of the treasurer of the navy making 
the same, for not producing such certificate, or for non-com- 
pliance with any thing herein directed, 
officerf&c. IV* And be it also enacted by the authority aforesaid, 
who bas That no petty officer or seaman, non-commissioned officer of 
ship shall marines, or marine, who shall be marked on the books of any 
wagebill- 8 ^P or vesse l in the service of his Majesty, his heirs or suc- 
markbe cessor8 > as having run therefrom, shall receive his Wages, 
token off. pay, prize money, or other allowances of money for 9ucli ship 


When 
ships hav- 
ing been 
twelve or 
more 
months in 
pay, shall, 
arrive 
where any 
commis- 
sioner of 
the navy 
resides, 
and money 
shall be is- 
sued for 
paying 
them, the 
wages for 
the time 
the hooks 
are pre- 


or vessel, unless such mark shall be taken off by order of the 
commissioners for executing the office of lord high admiral 
of Great Britain, or by order of the commissioners of his 
Majesty’s navy. 

V. And be it further enacted by the authority aforesaid. 
That when and so often as any 9 hip or vessel, having been 
twelve or more calendar months in sea pay, shall be or ar- 
rive in any port of Great Britain where any commissioner of 
the navy shall be or reside, and money shall have been issued 
for payment of the wages due upon the books of such ship or 
vessel, sufficient time shall be allowed for sending to the na- 
vy office, preparing, and examining the books of the said 
ship or vessel ; and the wages due to the officers or seamen, 
non-commissioned officers of marines, or marine, of or be- 
longing to such ship or vessel, for the time during which the 
said books shall have been examining and preparing (which 
shall be done without delay) shall be reserved and kept in 


shaUbere- a ^ rear > overhand above the six months ordered to be left un- 
oveMho ky an act made in the thirty-first year of the reign of 

six months his late Majesty King George the Second, intituled, An Act 
unpaid** for the encouragement of seamen employed in the royal navy , 
tosi Cico an ^ f or €S(a blishing a regular method for the punctual , fre- 
2. c: lo. quent , and certain payment of their wages ; and for enabling 

them more easily and readily to remit the same for the support 
of their wives and families , and for preventing frauds and 


abuses attending such payments , any thing therein contained 
to the contrary notwithstanding. 


No letter VI. And be it further enacted by the authority aforesaid, 
to be pass- That, from and after the said first day of August one thou- 
fnspector, sand seven hundred and ninety-two, no letter of attorney 
until a cer- g ran ted by any petty officer, seaman, non-commissioned of- 
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ficerof marines, or marine, shall be passed, stamped, tificateis 
allowed of by the inspector of seamen’s wills and powers of fntherof." 
attorney, until a certificate is produced to him from the cap- ,owin * 
tain or captains, or commanding officer or commanding of- 
ficers of the ship or ships, vessel or vessels, to which the 
grantor of such letter of attorney at the time belonged, and 
for which the wages, pay, or allowances to be received by 
such letter of attorney became due, and which shall be in the 
manner and form following, or to the like effect : 


No. 

THESE are to certify, TJial A. B. has served as Form; 
on board of his Majesty's ship 
under my command , from the to the 

dated the of 

A. B. is feet inches high , is 

of a complexion , and aged years . 


unless such power of attorney shall have been made on board unless exe- 
the ship or vessel for which he claimed payment for his ser- board ° U 
vices as aforesaid, and is executed in the manner or form di- JJredteS 
rected by the before-mentioned act of the twenty-sixth year act > rea * 
of the reign of his present Majesty, or unless reasonable cause be 
cause shall be shewn to and allowed by such inspector of dispenses 
seamen’s wills and powers of attorney, or person authorised therewith 
to act for him, for dispensing with all or any of such certifi- 
cate or certificates. 

VII. Provided also, and be it further enacted by the au- An order 
thority aforesaid, That when any sum, not exceeding the sunfnot 
sum of seven pounds, shall be due and payable, by the rules 
of the navy, to any petty officer or seaman, non-commission- P v ™ upon 
ed officer of marines, or marine, in respect of his services in surer of 
the navy, it shall and may be lawful for such’ petty officer or {^"attest- ° 
seaman, non-commissioned officer of marines, or marine, to * c - “* 

• ....... , herein 

give an order m writing for the payment of the same, upon mentioned 
the treasurer of the navy, which order shall be revocable as 
in the case of powers of attorney, and shall be payable to the 
perapn in sifth order named, or to his order ; and the sama 
shall be attested by the captain or tpmihander, or any other 

VOL. n. .o 
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Who arc to 
be deemed 
petty offi- 
cers, &c. 
within the 
meaning of 
this and 
former 
acts. 


of the signing officers, or a lieutenant of the ship, on board of 
Which such services were perfdrmed, accompanied with a 
certificate from one of the signing officers or lieutenants of 
such ship, certifying the particulars of the services of the 
drawer of such order, and the said order and certificate shall 
be laid before the said inspector, who shall examine the same, 
and if he sees no cause to suspect the truth and authenticity 
thereof, he shall stamp and pass the same for payment ; but 
if he shall see good cause to suspect the truth and authentic 
city of such order, he shall report the same to the treasurer, 
or to the paymaster of the navy, and shall enter his caveat 
against the same, which shall prevent any money from being 
had and received thereon, until the same shall be authenti- 
cated to the satisfaction of the said treasurer or paymaster. 

VIII. And for the better explaining and distinguishing 
those officers in his Majesty* s service who are herein described , 
and in former acts have been described , inferior or petty offi- 
cers^ and non-commissioned officers of marines ; and likewise 
for the better explaining and distinguishing of that part of the 
complement on board his Majesty's ships who are herein de- 
scribed \ and in former acts have been described , to be seamen 
and marines , be it enacted by the authority aforesaid, That 
all and every part of the said complement of such ship and 
ships shall be, and are hereby declared to be, petty or infe- 
rior officers, seamen, non-commissioned officers of marines, 
or marine, excepting such as are rated upon the books of 
such ships, admirals or “flag officers, and their secretaries, 
captains, and lieutenants, masters, second masters, and pi- 
lots, physicians, surgeons, chaplains, boatswains, gunners, 
carpenters, and pursers, captains of marines, captain lieu- 
tenants of marines, lieutenants, and quarter masters of ma- 


Months to 
be reck- 
oned by 
the calen- 
dar, except 
in the com- 
putation of 
pay, &c. 


IX. And be it further enacted by the authority aforesaid, 
That all months mentioned in this and preceding acts of par- 
liament, relating to the navy, shall be counted and reckoned 
calendar months, excepting only in the computation of pay, 
wages, and other allowances, which shall be computed and 
cast by reckoning twenty-eight days to the month, according 
to the usual practice of the navy. 
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X. And, for the purpose of more effectually preventing 
frauds and forgeries in the execution and attesting of letters of 
attorney , wills, orders , or certificates , made by or in favour of 
petty officers, seamen , non-commissioned officers of marines, or 
marine, be it enacted by the authority aforesaid, That every j/ lcut e- 
lieutenant on board any of his Majesty’s- ships shall, upon a ”^ r 7/Ihei r 
page of every muster book of such ship, sign his name, for »M.nrs in 
the purpose, and for the purpose only, that the inspector of ij ( , 0 k tor 
seamen’s wills, or such persons as shall be deputed by him, p^of be- 
may have the opportunity of comparing the same with the 

name of any such lieutenant, attesting the will, letter of at- tiie attesta- 
torney, certificate, or order, executed by or in favour of any 
petty officer, seaman, non-commissioned officer of marines, 
or marine. 

XI. And be it enacted by the authority aforesaid, That Captains 
all captains and commanders of ships shall, upon their ters tospc*- 
monthly muster books or returns, specify which of the men oC tUe nieii 
mentioned in the said returns have granted or issued any have grant- 

J ° J cd wills in 

will or testament during that month or space of time from the month, 
the preceding returns, by inserting the date thereof opposite 
to the party’s name. 

XII. And be it further enacted, That when and so often Captain* 

as any captain or commander of any ship or vessel shall sail frmn t^ 

from any foreign station at a time when no opportunity shall [^us when 

offer of transmitting to the navy board the muster books, no oppor- 

tickets and lists, by this or other acts of parliament directed transmit. 

to be made out and transmitted, then and in every such 1 ^ u ( f" 

case such captain or commander shall leave such muster ? ffers > t0 

leave them 

books, tickets, and lists with the naval officer, if any such with the 
officer shall be and reside at such place, or if there shall be cer, a &c*" 
no naval officer at such place, then and in that case with 
some respectable merchant, or other person, with proper di- 
rections to forward the same to the principal officers and 
commissioners of his Majesty’s navy, by the first safe oppor- 
tunity thereafter. 

XIII. And be it further enacted by the authority afore- Captains 
said, That if any captain or commander shall be in anyways moved, 
removed from any ship or vessel in his Majesty’s service, he complete 
shall deliver, or cause to be delivered over to his successor, muster 
one complete muster book, signed by himself and the proper tiwirUc- 

o 2 
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censors, officers, made np to the time of such removal, and for which 
give re- l ° ^ le receive a receipt from the said successor ; and the 
ceipts for principal officers and commissioners of his Majesty's navy, 

the same, 1 * . . ° 

without are hereby strictly directed and required not to grant to any 
general 1 ° such captain or commander the general certificate to entitle 
tobe^nnt- wa ? es ) or pay for such ship or vessel, unless such 

rd, &c. receipt shall be produced to them, or unless thereto required 
by particular order from the lord high admiral of Great 
Britain, or from the commissioners for executing the office 
of lord high admiral of Great Britain, or any three or more 
of such commissioners, in cases of necessity, and on its being 
made appear to their satisfaction, that the directions herein- 
before given in this behalf have been complied with, as for as 
the nature of the service would admit. 

Parish mi- XI V. Provided always, and be it further enacted by the 
deliver authority aforesaid, That it shall and may be lawful for the 
tnuuimit- minister of any parish to whom the inspector of seamen’s 
ted by the w ;n s shall transmit his check of any letter of attorney, or 
ofseamen’s will, passed and allowed by him, to deliver the said check to 
torneys, * the attorney or executor in the said letter of attorney, or 
&Ce will, named and appointed, any thing contained in the said 
act passed in the twenty-sixth year of the reign of his pre- 
sent Majesty to the contrary thereof in anywise notwith- 
standing. 

Letters of XV. And be it further enacted by the authority aforesaid, 
and wills That all letters of attorney, and wills, made prior to the first 
mined 0 by day of August one thousand seven hundred and eighty-six, 
tor who CC " ky P e ^ty officers and seamen belonging to any of his Ma- 
shail issue jesty’s ships, or by the executors or administrators of such 
in case oT petty officers and seamen, and every letter of attorney, and 
•ballreport made by any non-commissioned officer of marines, or 
to the ti ea- marine, or by the executors or administrators of such non- 
the navy, commissioned officers of marines, or marine, prior to the said 
first day of August one thousand seven hundred and ninety- 
two, for the purpose of receiving money of any kind in res- 
pect of his services in the navy, shall be inspected and exa- 
mined by the inspector of seamen's wills, for the purpose of 
preventing frauds, forgeries, or impositions of any kind there- 
in ; and if such inspector shall see no cause to suspect the 
' authenticity of the same, he shall affix the stamp of his office 


3 
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and issue checks for the same ; but if -he shall see good cause 
to suspect the truth and authenticity of such letter of attor- 
ney, or will, he shall report the same to the treasurer or to 
the paymaster of the navy, and shall enter his caveat against 
such letter of attorney, or will, which shall prevent any mo- 
ney from being had and received thereon, until the same 
shall be authenticated to the satisfaction of the said treasurer 
or paymaster. 

XVI. And be it enacted by the authority aforesaid, That Wa s« of 

persons dy- 

where any petty officer or seaman, non-commissioned officer im* intes- 
©F marines, or marine, belonging, or who shall have belonged paWonly 
to any of his Majesty’s ships, has diedPor hereafter shall die JJJniitra" 
intestate, leaving any wages, pay, prize money, or allow- tion, ob- 
ances of money of any kind due to him, in respect of services themanner 
in his Majesty’s navy, the same shall not be paid, from and 
after the said first day of August one thousand seven hun- 
dred and ninety- two, unto any representative of such intes- 
tate, but upon letters of administration, to be obtained in the 
following manner ; viz. The person claiming such adminis- 
tration shall send or give in a note or letter to the inspector 
of seamen’s wills, stating the name of the deceased, the name 
of the ship or ships to which he belonged, and that he has 
heard or been informed of his death, and requesting the in- 
spector to give such directions as may enable him to procure 
letters of administration to the deceased, or to the like effect, 
upon receipt whereof the inspector of seamen’s wills shall 
deliver or send to the person claiming such administra- 
tion, a paper in the words and form following, or to the 
like effect : 
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Form of pa” 
.perlo h<; 
j|eliverc'l 
"y the in- 
spector, lo 
repi>»MT. na- 
tives of 
persons 
•lyiiiir i*i- 
testate ; 

LIST. 

1st Decree — Widow. 

2d Child. 

'M IVtknv 

'1 ftl — 


' F th 

Rrothfir nr Qictpr 

(jtJ| 

1 r Illdllir | Ul nISLCI • 

7lh — 

Grand-mother. 

_ TThoIa A «■■««• Wn- 


Sth 

phew, or Niece. 


g(|j 

Cnnuin rrornm n 


10th 

once removed. 

CAA/\Hfl.OAllcin 


of 

17 w 


SIR, 

II A VING obtained informa- 
tion , That A. B. born about the 
gear 17 at 

and belonging to his Majesty's 
ship 

about the year 

died at in the month 


of my knowledge and belief ; I now apply for a certificate to 
amble me to obtain letters of administration to his effects , 

being his and ^^oVhU? nearest of 

kin , no one , to the best of my knowledge and belief of a nearer 
degree being living , at the lime of the death of the said de- 

ceased, who died « ^widower £ 

My place of abode is 


C. D. 

WE hereby certify , That we personally know the above 
subscribing C. D. and believe what ^° e \ has stated to be 
rue . 


E. F. 
G.H. 

Both inhabitants of the parish of in 

the county of 


No. 

WE hereby certify , That the above E. F. G. H. are known 
to us, are house-keepers , and persons of good repute . 

Witness our hands , 

Dated at \ I. K. Minister . 

this day > L. M. c Churchwardens 

of j N. O. t or Elders . 

N. B. If the person applying, is the widow of the partj 
deceased, she must forward, herewith, an extract from the 
parish register, or some other authentic proof of her mar-, 
riage. 
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If the deceased died after he had left the naval service, an 
extract from the parish register, of his burial, or some other 
authentic proof of his death, must likewise be sent to this 
office. 

If the person applying, knows any proctor in Doctors 
Commons, | 0 ® ll h e c | is desired to mention his name, that he 
may be employed in obtaining the letters of administration. 

This application, when filled up and attested, is to be sent 
by the general post, under cover, directed to the treasurer, 
or to the paymaster of his Majesty’s navy, London. 

And upon the receipt of the said paper, the person claim- 
ing such administration, shall fill up, or cause to be filled up, 
the several blanks in the first part of the said paper, accord- 
ing as the truth may be, and shall duly subscribe the same; 
and two inhabitants of the parish within which the person 
claiming such administration shall reside, shall sign the first 
certificate on the said paper, having previously filled up the 
blanks therein, agreeably to the truth ; after which, the mi- 
nister and two churchwardens, if in England, and two elders, 
if in Scotland, shall sign the second certificate, upon the 
aforesaid paper, the blanks therein being first filled up agree- 
ably to the truth ; and the said paper being in all things 
completed, according to the directions thereon, and hereby 
given, the same shall be returned, addressed to the treasurer, 
or to the paymaster of his Majesty’s navy, London, who, 
upon receiving the same, shall direct the inspector of sea- 
men’s wills, to examine the same, and make such enquiry re- 
lative thereto, as may appear to him necessary on that behalf 
and being satisfied, he shall forthwith make out a certificate 
In the following form, or to the like effect : 


which must 
be filled up 
and certi- 
fied; and 
if the in- 
spector be 
satisfied, 
he shall 
make out 
a certifi- 
cate in the 
following 
form. 
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» Act of Parliament , 32 George III. cK 34 . 

Np. 


CERTIFICATE to obtain LETTERS of 

ADMINISTRATION. 

i Navy Pay-office. 

Form of HAVING duly examined an application , made to this 
certificate. _ . ^ „ 

' office , C. D. of ctttf 

county of stating that 

{ofhej ls<fte { *° next of kin of A. B. originally 

of and late a 

belonging to his Majesty's ship 

and who died intestate , a v P on 

day of and without leaving any 

one of a superior degree of kindred to him; and it appearing 
that no will of the deceased has been lodged in this office , I 
therefore grant this abstract of said application , and certify , 
that I believe what is therein stated, to be true, and also that 
the said C. D. may obtain letters of administration to the ef- 
fects of the said deceased, which appear not to exceed the sum 

of pounds; provided always that | 

is otherwise entitled thereto by law. 


J. P. Inspector. 


To 

Proctor in Doctors' Commons. 

N. B. The previous commission or requisition is to be ad- 
dressed agreeably to the superscription of the within cover, 
in which the same is to be enclosed, and forwarded by the 
proctor ; and when the commission or requisition shall be 
returned to this office, it will be forwarded to him, and he 
Is then to sue out letters of administration, and send them to 
the inspector, with his charge noted thereon. 

Certificate And after filling up the blanks therein, as the case may be, 
dressed to shall sign and address the tame to a proctor, or proetprs, in 
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Doctors' Commons, die said inspector of seamen’s wills, a proctor, 

. r , , 7 with a let. 

shall, at the same tune, inclose and send with such cBrtifi- ter irom, 

cate, a letter, addressed to the minister and churchwardens, for i*n the* 5 " 
or elders, as the case may be, of the parish within which the 
person applying for such letters of administration then re- 
sides ; and the treasurer, or the paymaster of his Majesty’s 
navy, or the said inspector, or either- of them, shall frank 
the said letter, so as to carry the same, and the previous 
commission, or requisition, to be inclosed therein, free of the 
charge for postage, and which letter so to be addressed to 
the minister, and to the churchwardens, or elders, as the case 
may be, shall be in the words, figures' and form following, 
or to the like effect : 


No. 


Navi/ Pay-office, day of 

Rev. SIR, 

HAVING received an application , attested by you, and Form of . 
two l °f S/our parish, from C. D. also of your ^ 

parish , stating that ^orlfe l Me and 

h'ASU «o* -f **•» o/A. B. laU a l belonging 

to his Majesty's navy, and requesting leave to administer to 
his effects ,• 

I am directed by act of parliament , of the thirty-second of 

George the third, ch. 34. to forward you the enclosed 

S commission or? - „ . r him j 

l requisition, $ f or the purpose of swearing accord- 

•' provided, to the best of your knowledge and belief, 

^orhe l answers the description contained in the same. 

I am, Rev. SIR, 

Your most obedient Servant, 

I. P. Inspector. 

P. S. When the £ co ”^“/ifo n or i; is executed, you will please 
to return it, addressed . 

' To the treasurer, or 

To the paymaster of Ids Majesty's navy, London / 



Proctor, 
on receiv- 
ing certifi- 
cate and 
letter, to 
sue out a 
previous 
commis- 
sion, and 
to transmit 
the same, 
with the 
letter, to 
the minis- 
ter. 


Ministers, 
on receiv- 
ing such 
commis- 
sions, to 
procure 
the execu- 
tion of 
them, and 
transmit 
' them to the 
pay office* 


And specify and describe the receiver-general of the land-tax^ 
colletkor of the customs , collector of the excise^ or clerk of the 
check , whose abode is nearest to the person applying , who will 

be directed to pay ^ or h ^[ m ^ the wages due to the deceased. 

To A.B. 

Minister of the parish of 

N. B. If the application above-mentioned, was not attest- 
ed by you, as stated therein, be pleased to return the enclosed 

J C °reJuisTtion° r ^ immediately, that means may be taken to dis- 
cover the imposition. 

And the inspector, before he sends such certificate, as be- 
fore directed, to the proctor, in Doctors’ Commons, shall fill 
up the blanks therein, agreeably to the circumstances of the 
case ; and the proctor or proctors to whom such certificate 
shall be addressed and sent, and which shall likewise enclose 
the letter to the minister, churchwardens, or elders, as afore- 
said, shall, immediately upon receipt of the same, sue out 
the previous commission or requisition, or take such other 
proper and legal steps, as may be necessary towards enabling 
the person so applying for letters of administration, to the 
deceased intestate, to obtain the same, and shall enclose such 
previous commission or requisition, or other legal and neces- 
sary instrument, with instructions for executing the same^ 
in the letter so to be addressed to the minister and churcli,- 
wardens, or elders, and which had been transmitted to him 
by the inspector of seamen’s wills, along with the aforesaid 
certificate, and shall forward such letter and inclosure as 
aforesaid, by the general post, agreeably to the address put 
thereon by the treasurer of the navy, the paymaster of the 
navy, or the inspector of seamen’s wills. 

XVII. And be it enacted, by the authority aforesaid, That 
the minister and churchwardens, or elders, as the case may 
be, shall, immediately upon the receipt of such letter as 
aforesaid, with the previous commission or requisition^ or 
other instruments inclosed therein, take such steps as to them 
may seem proper or necessary, for procuring the execution 
of such previous commission er requisition, or other instru- 
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ment transmitted by the proctor, to be executed, and being 
so executed, he or they shall transmit the same to the^rea- 
surer, or to the paymaster of his Majesty’s navy, London ; 
and if the person applying for such letters of administration 
shall be, and reside at a distance from the place where the 
wages, prize-money, or other allowances of money due to 
the deceased, are payable, he or they shall specify and de- 
scribe the receiver-general of the land-tax, collector of the 
customs, collector of the excise, or clerk of the check, who 
may be most convenient, or nearest to such person applying 
for such administration; and the said treasurer, or pay- 
master of his Majesty’s navy, shall, immediately upon the 
receipt thereof, send the said previous commission or requisi- 
tion, or other legal instrument, executed by the person ap- 
plying for the administration as aforesaid, to the aforesaid 
proctor, in Doctors’ Commons, who, in pursuance thereof, 
shall forthwith sue out, and procure, letters of administra- 
tion, in favour of the person so applying for the same, in 
the manner and form above-mentioned, to the estate and ef- 
fects of the person who has so died intestate, as aforesaid. 

XVIII. And be it enacted, by the authority aforesaid, 
That where any petty officer, seaman, non-commissioned of- 
ficer of marines or marine, belonging, or who shall have be- 
longed to any of his Majesty’s ships, has died, or hereafter 
shall die, and shall have left a will or testament, appointing 
any executor or executors therein, any pay, wages, prize- 
money, or allowance of money, which may have been due, 
or owing to such testator, at the time of his death, shall not 
be paid over to, or recovered by, such executor or executors, 
but upon probates of such wills, to be obtained in the 
following manner; (videlicet) after such wills shall have 
been transmitted, inspected and lodged in the office of the 
treasurer of the navy, as directed by the afore-mentioned act 
of the twenty-sixth year of the reign of his present Majesty, 
the inspector of seamen’s wills, and powers of attorney, shall 
issue, or cause to be issued, a check, in lieu thereof, with di- 
rections to return the same upon the testator’s death, and to 
which check there shall be subjoined a blank certificate, to 
be signed by two reputable housekeepers of the parish, 
where such executor is resident, at the time such certificate 


Persons 
living at a 
distance 
from 
places 
where 
wages are 
paid, 

to describe 
the near- 
est rcceiv-' 
cr-general 
of the land- 
tax, & c. 

Treasurer 
of the nav j 
to send the 
previous 
commis- 
sion when 
executed 
to the 
proctor, in 
order that 
letters of 
adminis- 
tration 
may be ob- 
tained. 

Executors 
to obtain 
probates of 
wills in the 
manner 
herein di- 
rected. 
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shall be so returned to the pay-office of the treasurer of the 
navy, certifying that they personally know and believe that 
he is the person described as executor in the said check ; and 
also another blank certificate, to be signed by the minister of 
the said parish, and two of the churchwardens, or two elders 
of the same, as the case may be, certifying, that suoh two 
persons ^fho certified, as above-mentioned, are resident 
within the parish, and of good repute ; ‘and such check and 
certificates shall be in the form and words following, or to 
the like effect ; 


No. CHECK. 

Form of JT being directed by acts of parliament , twenty-sixth 

given, on George 3. chap. 63. and thirty-second George 3. chap. 34. 
wilu at the That wills granted by petty officers and seamen , non-com- 
navypay- missioned officers of marines, and marine, belonging to his 
Majesty's navy, shall be lodged in this office, for purposes 
therein specified", and that a check shall be issued for every 
such will, mentioning the particular heads thereof, which, by 
virtue of the said act, shall stand in place of the same; 

this is therefore issued to shew receipt at this office, 
of a will, dated at upon the 

day of granted by A. B. 

now of fbrmerly of his Majesty's ship 

in favour of C. D. and appointing E. F. 

execut\™ x \ and which is attested by G. H. and I. K. The 
above E. F. upon the testator's death , is entitled , upon produc- 
tion of this check , to demand of this office , the wages, pay, or 
liny other allowances due to the deceased; and that the above- 
-mentioned will be directed and sent to a proctor, in Doctor's 
Commons , to obtain a probate thereof, which is also to be 
lodged in this office. 

WE hereby certify. That we personally know the above de - 
scribed E.F. the present holder of this check; and that he is 
on inhabitant of this parish, 


Both -inhabitants cf the parish of 


L. M. 
}*.©. 
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WE hereby certify. That the above L. M. and N. O. are 
known to us, are housekeepers, and persons of good repute. 

Witness our hands, 

At \ P. Q. Minister, 

this day i R. S. C Churchwardens ] > 

of ) T.V.i or Elders. > 

If the testator dies after he leaves the naval service, a cer- 
tificate of his burial, or some other authentic proof of his 
death, must likewise be sent to this office. 

If the exeeut knows any proctor in Doctor’s Com- 
mons, | or Sic ^ * s desired to mention his name, that he may 
be employed in obtaining the probate. 

The above certificates are to be filled up upon the testa- 
tor’s death, and the check to be sent by the general post, un- 
der cover, directed to the treasurer, or to the paymaster of 
his Majesty’s navy, London. 

And the said check having been, with the certificates, duly On return 
filled up, returned to the treasurer of the navy, or to the &c. toth* 
paymaster of the navy, in the event of the testator’s death, {£/' infpec. 
and the said original will having been passed and stamped |° r ^ not ' 
in the manner specified and directed by the aforesaid act, One, and 
passed in the twenty-sixth year of the reign of his present thewufto 
Majesty, the inspector of seamen’s wills, or the persons au- 
thorised to act for him, shall note thereon the amount of the letter in 
wages due to the said deceased, and shall forward the said ing ttrw!' 
will to such proctor, or proctors, in Doctor’s Commons, as 
aforesaid, together with a letter, addressed to the minister and 
churchwardens, or elders, as the case may be, of the parish 
within which the said executor or executors, applying for 
such probate of will, shall then reside; and the treasurer, 
or the paymaster of his Majesty’s navy, or the said inspector, 
or either of them, shall frank the said letter, so as to carry 
the same, and the previous commission, or requisition, to be 
inclosed therein, free of charge for postage ; and which let- 
ter, so to be addressed to the minister and churchwardens, 
or elders, as the case mey be, shall be in the words, figures, 
and form following, or to the like effect : 
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Navy Pay-office, 181 

Rev. SIR , 

HA VI NG received a check, formerly issued by this office , 
to which there are certificates annexed , attested by you , and two 

^ Chl or elders eDS f of your parish , certifying that C. D. o&o o/' 
parish, is the person described in the said check, to be the 
execut to A. B. late a £ marine \ belonging to his Ma- 
jesty's navy, and requesting that a probate of the will of the 
said A. B. may be granted. 

I am directed by act of parliament, of the thirty-second 
of George the third, chap. 34. to forward you the en- 
closed ^ requisition ^ and copy of the will, for the purpose of 
swearing the person so named execut accordingly. 

I am, Rev. SIR, 

Your most obedient servant, 

1. P. Inspector. 


Form of 
the letter. 


P. S. When the ^ re^dsTtToi" \ is executed, you will please 
to return it, together with the copy of the will, addressed 
To the treasurer, or 

To the paymaster of his Majesty's navy, London. 

And specify and describe the receiver- general of the land-tax, 
collector of the customs, collector of the excise, or clerk of 

the check, whose abode is nearest to the execut who will 
be directed to pay \ the wages due to the deceased. 


To A. B. 

Minister of the parish of 


wceiv^og n proctor haying received the said will, and the 

the will said letter, so written by the inspector, shall immediately sue 
to sue out’ out the previous commission, or requisition, or take such 
a previous other proper and legal steps as maybe hecessary, towards 
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enabling the said executor, or executors, so applying for 
probate of the said will, to obtain the same, and shall enclose to transmit 
such previous commission, or requisition, or other legal and witiuhe 
necessary instrument, with instructions for executing the 
same, as also a copy of the said will, in the letter so to be ad- ter. 
'dressed to the minister, churchwardens, or elders, and shall 
forward such letter and enclosures as aforesaid, by the gene- 
ral post, agreeably to the address put thereon by the trea- 
surer of the navy, by the paymaster of the navy, or by the 
inspector of seamen’s wills. 

XIX. And be it enacted, by the authority aforesaid, That ^^35 

the minister, and the churchwardens, or elders, as the case ingsuch 

may be, shall, immediately upon the receipt of such letter, sions, to 

as aforesaid, with the previous commission, or requisition, or 

other instruments, enclosed therein, take such steps as to tiouof 

. . . them, and 

them may seem proper or necessary for procuring the exe- transmit 
cution of such previous commission, or requisition, or other 
instrument, directed by the proctor to be executed, and the 
same being so executed, he or they shall transmit the same 
to the treasurer, or to the paymaster of his Majesty’s navy, p erS0 n 9 
London; and if the person applying for such probate of will, 
shall be, and reside at a distance from, the place where the from place* 
wages, prize-money, or other allowances of money, due to wages arc 
the deceased, are payable, he, or they, shall specify and de- describe 
scribe the receiver-general of the land-tax, collector of the tl,c “rarest 
customs, collector of the excise, or clerk of the check, who general of 
may be most convenient, or nearest to the person applying ! d ^ 
for such probate ; and the said treasurer, or paymaster of his ^tbenavy 
Majesty’s navy, shall immediately, upon receipt thereof, send to send the 
•the said previous commission, or requisition, or other legal commit 
instruments, executed by the person applying for the pro. ^” ( ! u ^ en 
bate, as aforesaid, to the aforesaid proctor in Doctors’ Com- totheproc- 
mons, who in pursuance thereof shall forthwith sue out and tain pro-* 
procure such probate. 

XX. And be it elected, by the authority aforesaid, That Creditor 
when any person or persons, alleging him, her, or themBelves adminijte^ 
to be creditor or creditors of any petty officer, seaman, non- ^to petty 
commissioned officer of marines, or marine, dying intestate, seamen 
or leaving a will, of which the executor or executors shall f^piy 
renounce the execution, or shall refuse to act thereupon, [jj* 

men's will* 
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the aaimnt ***** character he desirous of procuring letters of 

of hit de- administration, or letters of administration, with will aa- 
Ka>4, &c. nexe< } } j n or d er to receive any wages, pay, prize-money, or 
other allowances of money, of any kind, due to snch petty 
officers or seamen, non-commissioned officers of marines or • 
marine, in respect of services in his Majesty’s navy, the 
same shall not be paid unto any such creditor or creditors as 
aforesaid, but upon letters of administration, dr letters of 
administration, with will annexed, to be obtained in the fol- 
lowing manner ; (videlicet) such creditor or creditors shall 
apply by letter, or note, to the inspector of seamen’s wills, 
stating the nature and amount of his demand ; and if the 
person, upon whose account the wages, pay, prize-money, or 
other allowances are due, shall have died after he left the 
naval service, such creditor shall also exhibit a satisfactory 
proof of such death ; and if he knows any proctor in Doc- 
tors’ Commons, whom he may wish to employ, he shall men- 
tion his name to the said inspector, who shall further require 
a certificate, signed by two reputable housekeepers of the 
parish, where such creditor is resident, certifying, that they 
personally know him, and believe that he is the person whom 
he describes himself to be, and also another certificate from 
the minister of the said parish, and two of the churchwar- 
dens, or two of the elders of the same, as the case may be, 
certifying that such two persons who signed and certified, as 
above-mentioned, are resident within the parish, and of good 
Inspector repute ; and upon receiving such certificates, together with 
•ceount, be a stated account, in writing, of such creditor’s demand, he 
oofaTcrU- 8 *^ n h* s name to such account, exhibited by such ere* 
t'u'ute of ditor, and shall also put a stamp thereon, in token of his ap- 
niand.'aml probation thereof; and every such account, and the vouchers 
toTproc- 1 exhibited by such creditor, shall be kept by the said inspec- 
tor, with a t 0 r, as vouchers of the accounts of the treasurer of the navv, 

letter in y , 

the follow- and such inspector shall immediately make, or cause to be 
in * torm " made out, a certificate, stating the nature and amount of 
such creditor’s demand upon the estate of such petty officer, 
seaman, non-commissioned officer of marines, or marine, as 
aforesaid, deceased, and shall sign and stamp, and forward 
the same to the proctor, or proctors, in Doctors' Commons, 
as shall have been named by such creditor, and he shall also 
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enclose, and send therewith a letter, addressed to the minis^ 
ter and churchwardens, or elders, as the case may be, of the' 
parish within which the person applying as creditor, for such 
letters of administration then resides, and the treasurer, or 
paymaster of his Majesty’s navy, or the said inspector, or 
either of them, shall frank the said letter so as to carry the 
same, and the previous commission, or requisition, or other 
necessary instruments to be inclosed therein, free of the 
charge for postage, and which letter so to be addressed to 
the minister, and to the churchwardens, or elders, as the case 
may be, shall be in the following words, figures, and form, 
or to the like effect : 


No. 

i 

Navy Pay-office , 181 

Rev. SIR, 

HAVING received certificates, attested by you, Form of 
and two [ chl "e}^“g rdens | of your parish , from C. D. stating ,etter * 

that he is resident therein , and desiring to administer to the ef- 
fects of A. B. late of his Majesty's navy , as his creditor : 

I am directed by act of parliament of the thirty-second 
of George the third, ch. 34. to forward you the enclosed 

5 rcqiOsiUon l f or purpose of swearing him accordingly. 

I am, Rev. SIR, 

Your most obedient servant, 

I. P. Inspector. 

P. S. When the £ c , 0 e ™uSsition £ * 8 executed, you will pleas* 
to return it, addressed 
To the treasurer , or 

To the, paymaster of his Majesty's navy, London. 

And specify and describe the receiver-general of the land-tax, 
collector of the customs, collector of the excise, or clerk of the 
check, whose abode is nearest to the above creditor, who will be ' 
directed to pay that part of the wages due to the deceased, 

which |*he ^ appears by law entitled to receive. 

To A.B. 

Minister of the parish of 

v 


vot. n 
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Proctor to And the proctor, or proctors, to whom the aforesaid certifi- 
aeceuary cate shall be addressed and sent, and which shall likewise 
^iclose the letter to the minister, churchwardens, or elders, 
obta1n°fet° 38 a ® >resa *^> shall immediately, upon receipt of the same, 
tm of ad- sue out the previous commission, or requisition, or take such 
Confix" other prpper and legal steps as may be necessary, towards 
enabling the person so applying as creditor, for letters of ad- 
ministration to such deceased, to obtain the same, and shall 
enclose such previous commission, or requisition, or other 
legal and necessary instruments, with instructions for exe- 
cuting the same, together with a copy of the will, in cases of 
administration with the will annexed, in the letter so to be 
addressed to the minister, churchwardens, or elders, and 
shall forward such letter and inclosures aB aforesaid, by the 
general post, agreeably to the address put thereon, by the 
treasurer of the navy, paymaster of the navy, or. the inspec- 
tor of seamen's wills, and if it shall be necessary to cite the 
next of kin, notice of such citation sfeall be previously given 
to the said inspector, who shall point out one or more public 
papers, in which such citation shall be inserted. 

Mfhistcr* XXI. And be it further enacted, by the authority afore- 
church- said, That the minister and churchwardens, or elders, as the 
tlketke 10 6386 ma y s ^ a ^> immediately upon the receipt of suck let- 
step* a*- ter, as aforesaid, with the previous commission, or requisi- 
rxecuUng 1 " tion, or other instruments inclosed therein, take such steps 
ments" as 88 *° them ma J seem proper or necessary, for procuring the 
directed execution of such previous commission, or requisition, or 
proctor, other instrument, directed by the proctor to be executed, 
transmit an ^j being so executed, he or the/shall transmit the same to 
thTtrtaiu treasurer > or the paymaster of his Majesty’s navy, 
rer of the London; and if the person applying for such administra- 
»» v y, *c. tj ODj gijjjj he, and reside at a distance from, the place where 
the wages, prise-money, or other allowances of money, due 
to the deceased, are payable, he or they shall specify and de- 
scribe the receiver-general of the land-tax, .collector of the 
customs, collector of the excise, or clerk of the check, who 
may be most convenient, or nearest to such person, claiming 
Treasurer such administration ; and the said treasurer, or paymaster 
sucUin- his Majesty’s navy, shall, immediately upon receipt 
stmmento thereof send the said previous commission, or requisition, 
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or other legal instruments, executed by the peVsofi applying to the proe- 
for the administration as aforesaid, to the aforesaid proctor, letters of 
or proctors, in Doctors* Common?, who, in pursuance there- trodon*" 
of, shall forthwith sue out, and procure, letters of adminis- way^be ob* 
tration, in favour of the person so applying, as Creditor for’ 
the same, in the form and manner above-mentioned, to the 
estate and effects of the person who has died as aforesaid; 
but which letters of administration may, and shall,* only en- 
title such administrator, as creditor, to receive such part of 
the estate of such petty officer, seaman, non-commissioned 
officer of marines, or marine, as shall satisfy the amount of 
the claim or demand, made by him as^ aforesaid, together 
with expences incurred in establishing his right as aforesaid, Balance, 
to receive the same, and the balance of such intestate’s es- h^the** 
tate, (if any,) after satisfying the demand of such creditor, jie credi- 
and expences incurred, shall remain in the hands of the toradini- 

r ? t nistenng, 

treasurer of the navy, subject to the claim and demand of to remain 
any other creditor, next of kin, or executor, to take and re- uonsuwr, 
ceive the same, when legally authorised so to do'. &c - 


XXII. And be it further enacted, That as soon as any As soon as 
letters of administration, or probates of wills, or letters of auminfak 
administration, with will annexed, have been Obtained, and fU 
passed the seal of the proper court, in the manner herein- obtained 
before directed, in the different events herein-before sped- the proctor 
lied, the proctor, or proctors, who hare sued out tire same, *£^£w t lie 
shall immediately send such letters of administration, or treasurer, 
probates of wills, or letters di administration, with the will terot'tluf* 
annexed, addressed to the treasurer, or to the paymaster of to d!*- 0 
his Majesty’s navy, together with an account of his or their 
charges and expences, in obtaining the same, Which said issue' It 
charges and expences shall not exceed the sum or sums cl “ :ck > **• 
hereinafter allowed to be charged, in the different events 
herein-after specified ; and the said treasurer, or paymaster 
of his Majesty’s navy, upon receiving such letters of admi- 
nistration, or probates of Wills, or letters' of administration, 
with will annexed, shall direct the inspector of seamen’s 
wills, or the. person authorised to act for him, to issue, or 
cause to be issued, a check, containing the heads of such 
letters of administration, or probate of will, dr letters of 
administration, with will annexed, -as the case may be; aad 

r8 
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■the said inspector, or the person authorised'to set f&r him? 
shell note thereoathe amount of the said proctor, of proc- 
tor’s charges and expences, provided the same shall be at,’ 
and after the rates herein-after allowed to be “charged, and 
likewise specify and describe upon the said check, the re- 
venue officer, or clerk of the check, residing as aforesaid, 
’nearest to the administrator, or executor, so to be named in 
such check, if such communication shall have been made te 
him ; and id cases of letters ofadministration, or letters of ad- 
ministration, with will annexed, granted to creditors, he shall 
also note upon such check the amount due to such creditors, 
and which check, of letters of administration, or letters of 
administration, with will annexed, so prepared, shall be de- 
livered over by him to the said administrator, and which 
check of probate of will shall be delivered over by him to 
the said executor, together with the copy of the will which 
had been transmitted to him by the proctor, or proctors, in 
Doctors’ Commons, the said copy being first stamped by the 
inspector, if the said administrator, or the said administra- 
tor, with the will annexed, or the said executor, as the case 
may be, shall be present, or demand the same in person, but 
If he shall not be present, but be and reside at a distance, 
then, and in that case, the said inspector shall deliver such 
. check, and such copy of will, to the deputy paymaster, and 
which shall be in the following form, or to the like effect : 


No. 


CHECK. 


Navy Pay-office, 


day of 


check ° f Jr being directed, by acts of parliament, twenty-sixth 

George the third, chap. 6 3. and thirty-second George the 
third, chap. 34. that letters of administration, and probates of 
wills , granted to the representatives of petty officers and sea- 
men , non-commissioned officers of marines, and marines, be- 
longing to his Majesty's navy , shall be lodged in this office , at 
vouchers to the treasurer , for payments made thereon; and 
that a check shall be issued for every such administration, and 
probate of will, and administration, with will annexed, sped- 


net, shall stand in place of the same; 



App.] An Act for preventing Frauds on Seamen. 


This is therefore issued to shea receipt at this office of 

(Letters of administration *) 

< Probate of will < \granteftO C. D. Of 

( Letters of adminiatratum, with will annexed, j ‘ J 

in the county of 

■ (Administrator % 

as < Executor v of A. B. late of his Majesty's. 

v Administrate* with will annexrfl S J ■ * Jf 

ship dated day of 


No. 

Remittance bill to be addressed to 

. ( Letters of administration: * 

The aforesaid f< Probate of will « wen 

( Letters of administration, with will annexed , 


at 


sued out/by 

Proctor in Doctors' Commons, whose charges amount to 

I. P, Inspector.. 

To the deputy paymaster of the navy . 


XXIII. Provided also, and be it further enacted, by the If the stun 

authority aforesaid, That where any sum, not exceeding the cewbnot 

sum of ten pounds, shall be due for the services as aforesaid, 1W> ? 1 * ln * 
‘ , , ' specter to 

of any petty officer or seaman,, non-commis9ioned officer of issue a cer- 
marines, or marine, deceased, in order that the widow, next 
of kin, creditor, or person named as executor in any will or 
testament, of* such petty officer or seaman, non-commissioned 
officer of marines, or marine, may not be put to great ex- 
pence, it shall and may be lawful for the inspector of sea* 
men’s wills, after having taken the previous steps to ascer- 
tain the . justness of their respective claims, to probate, or 
administration, or administration with will annexed, (in like 
manner as he has been herein-before directed to take, in 
cases of granting certificates to Doctors’ Commons, for let- 
ters of administration, or letters of administration, with will 
annexed, pr for probates of wills,) to issue, or cause to be 
issued, a certificate, in the following form, or to the like ' 



form of 
certificate. 


Certificate 
to be deli- 
vered to 
the widow, 
<kc. if pro 
sent, other- 
*e to the 
deputy 
paymaster. 


Act of parliament, thirty •second George the third, chap . 34v 
No. 


CERTIFICATE. 


Navy Pay-office, day of 

HAVING duly examined a claim , presented to me as 
inspector of seamen’s wills, ftp. by A. B. of 

fn the county of stating that 

is the of C. D. originally of 

and lately a j ^ belonging to his Ma- 
jesty s ship and who died a( 

on the 


J therefore, hereby certify, That I believe the contents as 
therein stated , to be true, and also, that the said A. B, is en- 
titled to receive whatever wages, prize-money, and other al- 
lowances of money, may be due to the said deceased, provided 
the amount thereof does not exceed the sum of ten pounds, 

Remittance bill to be addressed to 

at 


I. P. Inspector \ 


To the deputy paymaster of the navy, who shall take care 
to note hereon all sums which he shall pay, or cause to be 
paid, upon the authority of the same. 


And which certificate, so prepared, shall be delivered over 
by him to the said widow, next of kin, creditor, or person 
named as executor, if he or they shall be present ; but if he 
or they shall not be present, but be and reside at a distance, 
then, grid in that case, the said inspector shall specify and 
describe, upon the said certificate, the revenue officer, re? 
siding as aforesaid, nearest to such widow, next of kin, cre- 
ditor, or person named as executor, and shall deliver suck 
certificate to the deputy paymaster. 
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XXIV. And be it farther enacted, That the said deputy D«p«ty 
paymaster, upon receiving such check, or such certificate, w 
addressed to him, as the case may be, shall cause the whole i^cerUfr** 
of the wages due thereon, to be calculated and ascertained cate *» t0 
in the usual manner, in which calculation, consideration the wages 
shall be had to the proctor’s charge, if any such charge shall the Lstaire 
have been incurred, which shall be abated and deducted ^bepaW, 
from the said wages, and be immediately paid to the said 
proctor, or some person authorised to receive the same on 

his behalf, and the amount due on such check, or certificate, 
as the case may be, being so ascertained, and the proctor's 
charge, where there may be any, beiifg so deducted, the net 
balance, or that part of the net balance which may be due 
to the administrator, executor, widow, next of kin, or per* 
son named as executor, or creditor, shall immediately be 
paid to him or them, if he or they shall be present ; and 
the check, or certificate, upon which the same was so paid, 
shall also be delivered to him or them, that it may be and 
remain in his or their hands, and stand in place, and instead 
of letters of administration, or probate of the will, or letters 
of administration, with will annexed, as an authority to re* 
ceive whatever other sums may be due, or become due, to 
the estate of such deceased. 

XXV. And be it further enacted, That in ease the said If the party 

executor or administrator, widow, next of kin, or creditor, “ 

or person named as executor, shall not be present, but be remittance 
and reside at a distance, the said deputy paymaster, or trea- out 
surer’s clerk, shall make out, or cause to be made out, a re- *** 
mittance bill, or bills, for the net balance, or that part of the 

net balance ascertained, as aforesaid, and which, shall be in 
the following form, or to the like effect ; 
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mittance 
till. 
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CM* 7^- 

OM ! her S 
( their 3 


No. 

Day °/ 

SIR, 

PAY to B. C.o/ 

producing and delivering the duplicate hereof) 
the sum of being an ac- 

count of the wages of D. E* belonging to his Ma- 
jesty's ship the if the same be de- 

manded within six calendar months from the date 
hereof otherwise you are to return this bill to the 
treasurer of the navy, at the pay office of the navy , 
London . 




s. d. 


I The receiver general of the land tax in the. 
county of 

The collector of the customs at the Port of 
The collector of the excise at 
The clerk of the check at 


Signed F. G. Commissioners of the navy. 

Attested H. I. Clerk to the treasurer of the navy . 

By virtue of the act of the thirty -second of George the third. 

N. B. The personating or falsely assuming the name and 
character of any person entitled to receive the wages ofany in- 
ferior officer or seaman , non-commissioned officer of marines or 
marine , or procuring any other to do the same, in order to re- 
ceive wages due to such officer or seaman , non-commissioned 
officer of marines or marine , ts made felony without hen ft of 
clergy , by the thirty-second of George the third. 

The officer to whom the within bill is addressed, is directed 
by act of 32 Geo. 3. chap. 34. to examine the duplicate thereof 
when presented, and inquire into the truth, by the oath of 
the person presenting the same ; and being satisfied, he is to 
testify to that purpose upon the back of the bill, and pay the 
amount without fee or reward ; but if he shall not be able to 
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pay the amount, from not having public money sufficient in 
his hands, he shall note the cause pf his refusing payment, 
and shall appoint another day, within one month at furthest 
from that time, and shall deliver back the bill, so noted, to 
the person presenting it. And if, upon complaint to the 
commissioners, it shall appear that the officer to whom this is 
addressed has unnecessarily delayed payment, taken any fee, 
or made any deduction whatsoever, he shall be fined a sum- 
not exceeding fifty pounds. 

And which bill shall be signed, attested, forwarded and 
transmitted in- the manner directed in cases of parties desir- to-be sign- 
ing their wages to be remitted at the pay of a ship, by the fn’ca»es of 
aforesaid act, passed in the thirty-first year of the reign of de - 
his late Majesty ; and which remittance bills shall be made wages to be 
payable to such persons only as shall be expressed as admi- the* pay of 
nistrators, executors, widows, next of kin, or creditors, in 5i Geo-^s 
the check or certificate issued as before directed by the in- c - 10 > Re- 
specter ; and all the money payable by the treasurer of the 
navy upon such check of administration or probate of will, 
with copy of will annexed, being made into a remittance bill 
or bills, the treasurer’s clerk shall examine the said check, 
and if it shall appear that there are no further sums due by 
the said treasurer of the navy, but that the full sum due by 
him upon such authority has been paid and satisfied, his said 
clerk shall inclose the said check, together with the said copy 
of will, in the letter or cover which contains the bill of re- 
mittance, and forward it by the same conveyance to the ad- 
ministrators or executors, widows, next of kin or creditors, 
that it may be and remain in their hands, and stand in place 
and in stead of the original administration or probate of the 
will, as an authority to receive whatever other sums may be 
due or become due to the estate of such deceased. 

XXYI. And be it enacted by the authority aforesaid, ®"g ro * of 
That as soon .as the duplicate of any remittance bill or bills the dupli- 
madeout in favour of or granted in the manner herein-before re mittance 
directed in the different events specified, to any administra- 
tor, executor, widow, next of kin, creditor or person named general of 
as executor to any petty officer, seaman, non-commissioned 
officer of marines or marine, shall be produced and delivered month* 6 
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fon» the to any receiver general of the land tax, collector of the cus- 
yhall’ex*- toms, collector of the excise or clerk of the check, in Great 
Britain respectively, within six calendar months from the 
Mth'nd hereof, * 8 hereby required and enjoined to examine 
p»y the such duplicate, and enquire into the truth thereof, by the 
SRS* oath of the person producing the same, which oath he is 
**£5 hereby authorised and directed to administer, and upon be- 
within a|x ing duly satisfied to testify the same on the back of such bill, 
■•me (ball and immediately to pay the person or persons to whom 
td to the * BUC ^ bills shall be made payable, and who shall be entitled 
tamurcr to receive the same, without fee or reward on any pretence 
navy, See. whatsoever, the sum contained in such bill, taking his, her or 
their receipt for the same on the back thereof, which bill so 
paid, upon being produced and delivered, together with the 
duplicate thereof, at the navy office, shall be immediately as- 
signed for payment by three or more commissioners of the 
navy, and shall be immediately repaid by the treasurer of 
the navy to such receiver general of the land tax, collector 
of the customs, collector of the excise, cleric of the check, or 
to the order of any of them respectively, who shall have paid 
such bill; but in case the duplicate of such bill shall not be 
produced and delivered, and the payment thereof bo de- 
manded within six calendar months from the date thereof 
then the said receiver general of the land tax, collector of 
the customs, collector of the excise or clerk of the check, shall 
return such bill to the treasurer of the navy, Who shall cause 
' such bill to be immediately cancelled, and from and after the 

cancelling thereof, the sum so contained in such bill shall 
accrue and become payable to such executor, administrator, 
widow, next of kin, creditor, or person named as executor to 
such inferior officer or seaman, non-commissioned, officer of 
marines or marine for whose wages or pay it was made out, 
or to their lawful representatives in case they shall be dead, 
ip the same manner As if such bill had never been issued. 
jfReceiver XXVJI. Provided always, and it is hereby further cn>> 
4cc. shall acted by the authority aforesaid, That if , any such receiver 
5m*yta geperal of the land tax, collector of the customs, collector 
da pM ct tei r e * t “ e ® r c l er k of the check to whom the duplicate of 
' areteadg* any of the bills heroin-before directed to be made out and ad- 
dressed to him as aforesaid shall bo -tendered for payment, 
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shall not then have in his hands public money sufficient to dsyUw 

r J payment 

answer the same, and shall for that reason refuse or delay within • 

the immediate payment thereof such receiver general, col- 
lector of the customs, collector of the excise, or clerk of the 
check, shall immediately indorse on the back of the stud du- 
plicate the day of its being so tendered to him, and the cause 
of his refusal or delay to pay the same, and shall appoint 
thereon, for the payment of such bill, some future day, with- 
in the space of one month at the farthest from the day of its 
having been first tendered to him as aforesaid, and such du- 
plicate, with the indorsement thereon, shall immediately be 
delivered back to the person presenting the same ; and if ^eivw 0>l 
upon complaint to be made to- the respective commissioners genw»j, 
appointed by his Majesty, his heirs or successors, to manage ing pay * 
the said several ..duties of the land tax, customs or excise, or J^^ g or 
to the commissioners of the navy, if the person complained fce9 * 
of be a clerk of the check, it shall appear that such receiver 
general, collector of the customs, collector of the excise, or 
clerk of the check hath unnecessarily and wilfully refused or 
delayed the payment of such bill, or that such receiver gene- 
ral, collector of the customs, collector of the excise or clerk 
of the check, or any person employed by or under any of 
them, hath directly or indirectly received or taken any fee, 
reward, gratuity, discount or deduction whatsoever, on ac- 
count of the payment of the said bill, it shall and may be 
lawful to and for any three or more of the said commission- 
ers to convict and fine any such offender under their respec- 
tive direction in any sum not exceeding fifty pounds, accord- 
ing to the nature and degree of the offence ; and such fine 
shall be levied and recovered in such and the same manner, 
to all intents and purposes, as any conviction may be made, 
and any penalty or fine may be levied and recovered for any 
offence against any law by which any custom or excise is im- 
posed or laid ; and the said fine, when recovered, shall be 
paid to the informer or informers, against such offender or 
offenders. 

XXVIII. And be it further enacted, That all and every 
such bill and bills, duplicate and duplicates respectively 
herein-before directed to be made out and paid as aforesaid, 
shall be deemed and taken as good and sufficient vouchers 


Bills and 
duplicates 
to be aliovt 
edin past, 
ing the ae» 
counts of 
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for the treasurer of tbe navy for so much money aB shall have 
been so directed to be paid upon all or any such bill or du- 
plicate respectively, and as shall have been paid by him 
thereon, and shall be allowed as such in passing his accounts. 

XXIX. And be it further enacted, That if any person, 
from .and after the first day of August one thousand seven 
hundred and ninety two, shall falsely make, forge or coun- 
terfrit, or cause or procure to be falsely made, forged or 
counterfeited, or willingly act and assist in the false making, 
forging or counterfeiting any petition for a certificate, here- 
in-before described or mentioned, to enable any person or 
persons to obtain letters of administration to any petty offi- 
cer or seaman, non-commissioned officer or private of ma- 
rines, who shall have served on board any ship or vessel of 
his Majesty, his heirs or successors, or shall utter or publish 
as true any petition for a certificate, herein-before described 
or mentioned, to enable any person or persons to obtain 
letters of administration to any such petty officer or sea- 
man, non-commissioned officer or private of marines, who 
shall have served on board any ship or vessel of his Majesty, 
his heirs or successors, or shall falsely make, forge or coun- 
terfeit, or cause or procure to be falsely made, forged or 
counterfeited, or willingly act and assist in the false making, 
forging or counterfeiting any certificate for enabling him, her 
or them to obtain probate, or letters of administration with 
the will annexed, or any check, remittance bill or duplicate 
of remittance bill, or any certificate to the deputy paymaster, 
in respect of wages, prize money, and other allowances of 
money, not exceeding ten pounds, herein-before severally 
described or mentioned, in order to receive any wages, pay 
or other allowances of money, or prize money, due or sup* 
posed to be due, for or on account of the service of any petty 
officer or seaman, non-commissioned officer or private of 
marines, on board any ship or vessel of his Majesty, bis heirs 
or successors, or shall utter or publish as true, any check, 
remittance bill or duplicate of remittance bill, or certificate, 
to the deputy paymaster, in respect of wages, priie money, 
and other allowances of money, not exceeding ten pounds, 
herein-before severally described or mentioned, in order to re- 
ceive any wages, pay or other allowances of money, or prize 
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money, dile or supposed to be due'for or on account of the ser- 
vice of any petty officer or seaman, non-commissioned officer or 
private of marines, on board any ship or vessel of his Majesty, 
his heirs or successors, knowing the same to be false, forged or 
counterfeited; then every such person, being lawfully convicted 
of any such offence or offences, according to the due course 
of law, shall be deemed guilty of felony, and shall suffer 
death as a felon, without benefit of clergy. 

XXX. And be it further enacted by the authority afore- Petty o«- 

said, That, from and after the first day of August one thou- men^&c. 
sand seven hundred and ninety-two, if any petty officer or to^eceWe 8 
seaman, non-commissioned officer of marines or marine, shall the ‘ r P“y 
receive his pay, or shall attempt to receive the same or any certifi- 
part thereof, upon any certificate, purporting to be a certifi- assfsting in 
cate of servitude or a certificate of discharge, knowing the j, e 

same to be forged or counterfeited, or if any such petty offi- pun^shed^ 
cer by himself, or by employing others, shall assist in the of perjury, 
forging or counterfeiting of any such certificate, every such 

petty officer or seaman, non-commissioned officer of marines 
or marine, being thereof convicted, shall be punished as in 
cases of perjury. 

XXXI. And be it further enacted by the authority afore- be 

said, That from and after the said first day of August one probates of 
thousand seven hundred and ninety-two, no ecclesiastical ietters°of 
court, proctor or proctors in such courts, nor any person or 
persons whatsoever, under any pretence, shall take and re- granted to * 
ceive any more than the sum of fifteen shillings and two or next of 
pence, for the seal, parchment, writing and suing forth the kui ’ &c * 
probate of any will, granted to the executors of any war- 
rant, or any petty officer, seaman, non-commissioned officer 

of marines or marine, for the purpose of receiving wages or 
pay, or allowances of money of any kind which shall remain 
due to such warrant or petty officer, or seaman, non-com- 
missioned officer of marines or marine, at the time of his or 
their death, for his or their services in his Majesty’s navy, 
and for the pains, trouble, and expence attending the suing 
forth such probate, nor more than the sum of one pound four 
shillings and two pence for letters of administration, granted 
to the next of kin of any warrant or petty officer, seaman, 
non-commissioned officer of marines or marine, unless the 


i 
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goods and chattels of such warrant or petty officer, seaman, 
non-commissioned officer of marines or marine, do amount 
to the value of twenty pounds, nor more than the sum of one 
pound eight shillings and eight pence for any such probate 
granted to the executors of any warrant or petty officer, sea- 
man, non-commissioned officer of marines or marine ; nor 
more than the sum of one pound seventeen shillings and 
eight pence for any such letters of administration granted to 
the next of kin of any warrant or petty officer, seaman, non- 
commissioned officer of marines or marine, unless the goods 
and chattels of such warrant or petty officer, seaman, non- 
commissioned officer of marines or marine, do amount fo the 
value of forty pounds ; nor more than the sum of one pound 
eleven shillings and two pence for any such probate granted 
to the executors of any warrant or petty officer, seaman, 
non-commissioned officer of marines or marine ; nor more 
than the sum of two pounds eight shillings and six pence for 
any such letters of administration granted to the next of kin 
of any warrant or petty officer, seaman, non-commissioned 
officer of marines or marine, unless the goods and chattels of 
such warrant or petty officer, seaman, non-commissioned 
officer of marines or marine, do amount to the value of 
sixty pounds ; nor more than the sum of one pound thirteen 
shillings and eight pence for any such probate granted to the 
executors of any warrant or petty officer, seaman, non-com- 
missioned officer of marines or marine ; nor mow than the 
sum of two pounds eleven shillings for any such letters of 
administration granted to the next of kin of any warrant or 
petty officer, seaman, non-commissioned officer of marines or 
marine, unless the goods and chattels of such warrant or 
petty officer, seaman, non-commissioned officer of marines or 
■ marine, do amount to the sum of one hundred pounds ; and 
in all cases where it shall be necessary to issue commissions 
or requisitions to swear the executors or administrators of 
such warrant or petty officer, seaman, non-commissioned 
officer of marines or marine, no ecclesiastical court, proctor 
> or proctors in such court, nor any person or persons whatso- 
ever, under any pretence, shall take or receive m.ore than . 
the sum of fifteen shillings for the seal, parchment, writing ; 
and suing forth of any such commission or requisition, and 
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for the pains, trouble and expence attending the same, un. 
less the goods and chattels of such warrant or petty officer, 
seaman, non-commissioned officer of marines or marine, do ' 
amount to the value of twenty pounds ; nor more than the 
sum of one pound three shillings, unless die goods and chat- 
tels of such warrant or petty officer, seaman, non-commis- 
eioned officer of marines or marine, do amount to the value 
of one hundred pounds. 

XXXII. Provided always, That no ecclesiastical court, be 
proctor or proctors in such court, nor any person or per* probates of 
sons whatsoever, under any pretenoe, shall take and receive tewofad^ 
any more than the sum of six shillings for the seal, parch*' 
ment, writing, and suing forth the probate of any will cdtowi* 
granted to the executors of any warrant or petty officer, dran,’&c. * 
seaman, non-commissioned officer of marines, or marine, 
such executors being the widow, children, father, mother, - 
brother, or sister of any such warrant or petty officer or sea- 
man, non-commissioned officer of marines, or marine, for 
the purpose of receiving wages or pay, or allowances of 
money of any kind, which shall remain due to such warrant 
or petty officer, or seaman, non-commissioned officer of ma- 
rines, or marine, at the time of his or their death, for his or 
their services in his Majesty's navy, and for the pains, trou- 
ble, and expence attending the suing forth such probate ; 
nor more than the sum of fourteen shillings for the letters 
of administration granted to the widow, children, father, 
mother, brother, or sister of any such warrant or petty offi- 
cer, seaman, iiou-commissioned officer of marines, or marine, 
unless die goods and chattels of such warrant or petty offi- 
cer, seaman, non-commissioned officer of marines or marine, 
do amount to the value of twenty pounds ; nor more than 
the sum of nineteen shillings and sixpence, for any such pro- 
bate granted tothc executors of any warrant or petty officer, 
seaman, non-commissioned officer of marines or marine, 
such expeutor being the widow, children, father, mother, 
brother, or sister as aforesaid ; nor more than tho sum of 
one pound seven shillings and sixpence, for any such letters 
of administration granted to the widow, children, father, 
mother, brother, or sister of any such warrant or petty of- 
4ke r, seaman, non-oommissioned officer of marines or ma« 
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rine, unless the goods and chattels of such warrant t>r petty 
officer; seaman, non-commissioned officer of marines or ma- 
rine, do amount to' the value of forty pounds; nor more 
than the sum of one pound three shillings for any such pro- 
bate granted to the executors of any warrant or petty of- 
ficer, seaman, non-commissioned officer of marines, or ma- 
rine, such executors being the widow, children, father, mo- 
ther, brother, or sister as aforesaid ; nor more than the sum 
of one pound eleven shillings for any such letters of admi- 
nistration granted to the widow, children, father, mother, 
brother or sister of any such warrant or petty officer, sea- 
man, non-commissioned officer of marines, or marine, unless 
the goods and chattels of such warrant or petty officer, sea- 
man, non-commissioned officer of marines, or marine, do 
amount to the value of sixty pounds ; nor more than the 
sum of one pound seven shillings and sixpence fbr any such 
probate granted to the executors of any warrant or petty of- 
ficer, seaman, non-commissioned officer of marines, or ma- 
rine, such executors being the widow, children, father, mo- 
ther, brother or sister as aforesaid ; nor more than the sum 
of one pound fifteen shillings and sixpence for any such let- 
ters of administration granted to the widow, children, father, 
mother, brother or sister of any such warrant or petty offi- 
cer, seaman, non-commissioned officer of marines or marine, 
unless the goods and chattels of such warrant or petty offi- 
cer, seaman, non-commissioned officer of marines or marine, 
do amount to the value of one hundred pounds ; and in all 
Cases where it .shall be necessary to issue commissions or 
requisitions to swear executors or administrators, being the 
widow, children, father, mother, brother or sister of such 
warrant or petty officer, seaman, non-commissioned officer 
of marines or marine, no ecclesiastical court, proctor or 
proctors in such court, or any: person or persons whatso- 
ever, under any pretence, shall take or receive more than 
the sum of twelve shillings for the seal, parchment, writing, 
and suing forth of any such commission or requisition, and 
for the pains, trouble, and expence attending the same, un-' 
less the goods and chattels of such warrant or petty officer, 
seaman, non-commissioned officer of marines or marine, do^ 
Amount to the value of twenty pounds ; nor more than the 
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sum of fifteen shillings and sixpence, unless the goods and 
chattels of Buch warrant or petty officer, seaman, non-com- 
missioned officer Of marines or marine do amount to the 
value of forty pounds ; nor more than the sum of sixteen 
shillings and sixpence, unless die goods and chattels of such 
warrant or petty officer, seaman, non-commissioned officer 
of marines or marine, do amount to the value of sixty 
pounds ; nor more than the sum of eighteen shillings and 
sixpence, unless the goods and chattels of such warrant or 
petty officer, seaman, non-commissioned officer of marines 
or marine, do amount to the value of one hundred pounds. 

XXXIII. And be it hereby further enacted, That, from M»mora 
and after the said first day of August, one thousand seven hun- sums here, 
dred and ninety-two, no ecclesiastical court, nor any person ^xceptai? 
or persons whatsoever, save as herein-before mentioned, ii) 

under any pretence, shall take and receive more than the b e paid 
sum of five shillings for the seal, parchment, writing, cuid batesof 
suing forth of the probate of any will, or any letters of ad- tereonub" 
ministration granted to tlie widow, children, father, mother, u . linistra ' 

° 7 7 7 tion grant- 

brother or Bister of any 6uch warrant or petty officer, sea- ed to wi- 

man, non-commissioned officer of marines or marine, and forestates 
for the pains, trouble, and expense attending the suing forth ““deriool. 
such probate or letters of administration, unless the goodsand 
chattels of such warrant or petty officer, seaman, non-commis- 
sioned officer of marines or marine, do amount to the value 
of one hundred pounds ; and in all cases where it dull be 
necessary to issue commissions or requisitions to swear the 
widow, children, lather, mother, brother or sister, being 
executors or administrators of any such warrant or petty 
^officer, seaman, non-commissioned officer of marines, or 
marine, no ecclesiastical court, nor any person or persons 
whatsoever, save as herein-before mentioned, under any 
pretence, shall take or receive more than the sum of five 
shillings for the seal, parchment, writing, and suing forth of 
any such commission or requisition, and tor the pains, trou- 
ble and expense attending the same, unless the goods and 
•chattels of any such warrantor petty officer, &ob- 

commissioned officnr of marines, or marine, do am o unt Or 
the value of enehuaired pounds- 
vot.ii. « 
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Bill of cx- XXXIV. And be it farther enacted and declared, by the 

Fettm of authority aforesaid, That, in all cases where it shall be ne- 

j£Z u ‘ cessary to grant letters of administration, or letters of ad- 

creditolfl 0 im ™* B bf®tion with will annexed, to any creditor or creditors 

to be laid : of such petty ‘officer, seaman, non-commissioned officer of 
before the . * , , - . /» ,, 

registers of marines or marine/ the proctor or proctors suing forth, or 

gative*™ causing the’ same*to be sued forth, shall make out a bill of 
toxcc? &c C cos * s > w hich he * or they may have actually paid for stamps, 

, 'or fees in* the ecclesiastical court, or otherwise or elsewhere, 
and which bill of expenses shall also contain ah account of 
charges for his or their pains and trouble in every thing at* 
tending or relating to the suing out, or causing to be sued 
out, such letters of administration, or letters of administra- 
tion with will annexed ; which bill of expenses and charges 
the said proctor or proctors shall lay before the registers of 
the prerogative court of Canterbury , or certain deputies 
authorised to act for them, to be examined and taxed, and 
the said registers and deputy registers are hereby authorised 
to examine and tax the same ; and which bill of costs and 
charges, after having been so examined and taxed by the 
said registers of the prerogative court of Canterbury , or by 
their deputies, or by any one of the said registers, or by 
any one of the said deputies; they shall certify the 
same, or that part of the same which remains after being 
so taxed, to be fair and equitable charges, according to 
the usual fees allowed, and customary charges made by 
proctors in Doctors' Commons , and then shall return the 
said letters of administration, or letters of administra- 
Fee t<ye- tion with will annexed, and the said bill of expenses and 
Siring. ° r charges, to the proctor or proctors who shall have so laid 
* the same before them, and which bill of costs and charges 

shall be allowed to contain a fee of three shillings and four- 
pence to be paid to the said registers, or to the said deputy 
registers, who shall have so taxed and examined the same ; 
and when the said proctor or proctors have finally obtained 
' such letters of administration, or letters of administration 
with will annexed, granted to the creditors of such petty 
officer or seaman, non-commissioned officer of marines or 
Proctonto marine, and such bill of expenses and charges, certified as 
utters of herein directed, he or they shall forward such letters of ad- 

* 
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ministration, and letters of administration with will annexed, 
and certificates 'of expenses and charges, to the treasurer, 
or to the paymaster of his Majesty’s navy ; and if any officer 
or officers, proctor or proctors, or any other person or per* 
sons, shall presume to take any more than the several sums 
herein-before allowed and directed to be taken in the differ- 
ent events specified, for the charges of probates, letters, of 
administration, commissions and requisitibns, in the manner 
herein particularly mentioned and expressed, the person or 
persons so offending shall forfeit to the party aggrieved the 
sura of fifty pounds, to be recovered with full costs of suit, 
by action of debt, bill, plaint or information, in any of his 
Majesty’s courts of record ft Westminster , or elsewhere ; 
or if any register or other officer of any ecclesiastical court, 
shall knowingly and wilfully be aiding or assisting in pro- 
curing probate of the will or'letters of administration, for 
the purpose of enabling any person or persons to receive the 
wages, pay, prize money, or allowance of money of any kind 
due, or becoming due for the services of any petty officer, 
seaman, non-commissioned officer of marines or marine, on 
board any ship or ships, then or formerly belonging to his 
Majesty or his predecessors, or heirs and successors, other- 
wise than in the manner prescribed by this act and the other 
act herein-before mentioned, passed in the twenty-sixth year 
of the reign of his present Majesty, every such proctor, re- 
gister, or other officer, shall for ever after be incapable of 
acting as proctor, register, or in any other capacity, in any 
ecclesiastical court in Great Britain, and shall for every such 
offence forfeit and pay the sum of five hundred pounds, to 
be sued for, recovered and levied by action of debt, bill, 
plaint or information in any of his Majesty’s courts of record 
at Westminster , and one half of every such penalty or for- 
feiture shall be and belong to his Majesty, his heirs and suc- 
cessors, and one half to him or them who shall discover, 
inform, or sue for the same. 

XXXV. Provided always, and be it fiirther enacted by 
the authority aforesaid, That whenever any extraordinary 
pains, trouble or expense has attended the suing out' letters 
of administration, or letters of administration with will an- 
nexed, to the. widows or next of kin, or probates of wills 

eS 
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t&*thfc feiecutdrt bf any such petty officers or seamen, non- 
ctrtn missibriBd officers of mirihes or marine, the proctor dir 
proctbrfe Who have sued but the Samite may, in consideration 
thereof, drake an addition, in proportion to the said extra* 
hrifinary pains, trouble and expense to his or their bill of 
clthrgtee and expends, arid Which appearing reasonable, the 
ihspgctot shall allow hn8 pass the same; ‘but if the Same 
Shall appear unreasonable or exorbitant to the treasurer of 
paymaster of the navy, in that case the said bill of charges 
hud expenses shall he returned tb Doctors' Commons , to be 
fcheck'ed hnd t&Xed as aforesaid, by the registers or any one 
of them, or by the deputy registers or any one of them, who 
hfe hereby directed so to do without fee or reward, unless 
the said charges arid expenses shall have arisen in conse- 
quence of . ariy litigation or suit respecting the obtaining or 
SUirig out such letters of administration, letters of adminis- 
tration with Will annexed, or probate of will, in which cases 
the said registers or deputy registers shall be permitted tb 
charge and take the aforesaid fee of three shillings and four- 
pence. 

46 GeoV * XXXVI. Provided always, and it is hereby expressly 
c. 63. as u declared, That so much of the said net passed in the twenty- 
repealed^ sixth year Of the reign Of his present Majesty, as is nbt re- 
i» force?"* ket, shall remain in fall force and effect. 


30 fc 40 Geo. 3. c.3'8. 

An Act to ristrain 'all ^Trusts and Directions in Deeds or 
Wills^ whereby the Profits or Produce of Peal or Per- 
sonal Estate shall 'be accumulated , and the beneficial En- , 
joyment thereof, postponed beyond the Time therein limited. 

•£28th duly, 1300.] 

tt&tibif. WiftKHlS it ! is i «ipedierir ; foat'aM ffispofritions of red 
drperSbUal hrftgfot, WhterebythepfdfitB nnd pWdtoc© thereof 
WeflittcM to be UcCtlthU&tefl, UWd 'the fcteriteflcfel Wrijby- 
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meat thereof is postponed, should ^ made subject tp % 

restrictions hereinafter contained : may it therefore pjea$^ 

your Majesty that it may be ensued ; %nd be it enected by 

the King’s most excellent Majesty, by and with the advice 

and consent of the fiords spiritual and temporal* and Com* 

mons in parliament assembled,, and by the authority of the 

same, that no person or persons sheU, after the passing of 

this act, by any deed or deeds, surrender or ^rrepflers, will, win, *c. 

codicil, or otherwise howsoever, settle or diapftse of any reej 

or personal property, so and in such manner that the renter rfpmnn^l 

issues, profits or produce thereof shall be wholly pr partially F°P erty > 

accumulated for any longer terpi than the life or lives of any maSes 

such grantor or grantors, settler or settlers, or the term of 

twenty-one years from the death of any such grantor, set- produce 

tler, devisor or testator, or during the minority or respective cumulated 

minorities of any person or persons who shall be living,: or [erm'thM^ 

in ventre sa mere at the time of the death of such grantor, herei ? 

, . , . , . . . mentioned, 

devisor or testator, or during the minority or respective and^any 

minorities only of any person or persons who, under the ti on shall 
uses or trusts of the deed, surrender, will, or other assur- 
ances, directing such accumulations, would, for 1 the time rei >ts go to 
being, if of full age, be entitled unto the rents, issues and ent&ed 0 ** 
profits, or the interest, dividends, or annual produce so di- ther * t0 ' 
rected to be accumulated ; and in every case where any ac- 
cumulation shall be directed otherwise than as aforesaid, 
such direction shall be null and void, and the rents, issues^ 
profits and produce of such property so directed to be accu- 
mulated, shall, so long as the same shall be directed to be- 
accumulated contrary to the provisions of this act, go to and 
be received by such person or persons as would have been 
entitled thereto if such accumulation had not been directed. 

II. Provided always, and be it enacted, That nothing in Nothing 
this act contained shall extend to any provision for payment extend to 
of debts of any grantor, settler or devisor, or other person 
or persons, or to any provision for raising portions for any 1*^*“*®* 
child or children of any grantor, settler, or devisor, or any Mdsingpor- 
child or children of any person taking any interest under chndren, 
any such conveyance, settlement, or devise, or to any direc- 
tion touching the produce of timber or wood upon any lands duce of 
or tenements, but that all such provisions and directions tfanbcir: 
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shalland may be made and given as if this act had not 
passed. 

III. Provided also, and be it enacted, That nothing in 
this act contained shall extend to any disposition respecting 
heritable property within that part of Great Britain called 
Scotland. 

IV. Provided also, and be it enacted, That the restric- 
tions in this act contained shall take effect and be in force 
with respect to wills and testaments made and' executed be- 
fore the passing of this act, in such cases only where the 
devisor or testator shall be living, and of sound and dispos- 
ing mind, after the expiration of twelve calendar months 
from the passing of this act. 



II. PRECEDENTS OP WILLS 


AND 

TESTAMENTARY DISPOSITIONS. 


No. I. 


A convenient form of a Will, containing dispositions 
of real and personal Property, the whole to form 
one Fund, and go as personal Estate {X). 


This is the last will and testament of me, Samuel H. of 
&c. I give and devise unto A. B., C. D. and E. F., their 
heirs and assigns, all my freehold and copyhold messuages, 
lands, tenements, and hereditaments, whereof I have power 


(1) Instead of settling freehold estates as land, '(a mode which, 
where there are several persons and their families to be provided 
for who are equally the objects of the testator’s care, is inconve- 
nient, as well from the difficulty in the way of a specific division 
by metes and bounds, as from the embarrassment and expense which 
often arise from creating numerous undivided shares in tail) it is ad- 
visable to vest the lands in trustees, to be sold with the consent of 
those beneficially.interested, with directions to place out the produce 
of such sale, after discharging debts and legacies, in the funds or on 
real securities, to pay the interest in certain proportions to the per- 
sons who are to have life interests, and after their deaths to pay 


Of the ad- 
vantage of 
treating al 
the proper 
ty as per* 
sonaU 
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No. 1. to dispose, with their and every of their rights, members, 
and appurtenances, in possession, reversion, remainder or 
expectancy, to hold the same unto and to the use of them 
totautees 8a ^ ) &c. their heirs and assigns for ever, upon trust, 
and their that they, the said (trustees), or the survivors or survivor of 
'and*cw»-* U them, or the heirs or assigns of such survivor (2), do and 
wme^nto as soon as conveniently may be after my death, sell 

money. and absolutely dispose of the same, together or in parcels, 
by public auction or private contract, as to them or him 
shall seem expedient, for the best price or prices, in money,, 
that can be reasonably had or obtained for the same respec- 
tively, and respectively to convey and surrender the same 
accordingly. And I will and declare, that the receipt or 
receipts of the said (trustees), or the survivors or survivor 
of them, or the heirs or assigns of such survivor, for the 
money for which the same shall be so respectively sold, shall 
from time to time be a sufficient discharge (3), or sufficient 


over the principal in equal phares among the children, with such 
other provisions as are exemplified in this will ; and no sale need 
be made till the convenience of the parties calls for it, or a proper 
occasion offers itself. 

(2) If lands are devised to be sold and nobody appointed to sell, 
it is the province of the executors, and a court of equity will com- 
pel all proper parties to join in the sale, 1 Atk. 490. The word 
* dispose’ does not of itself import a direction to sell, but to ma- 
nage the estate, 3 Atk. 287. 

Of the (3) This clause ought never to be omitted, for though where it 

dbcharg' * 8 not “sorted, the purchasers from the trustees are justified at iaw 
chasers" “ P a T in 8 their m0De y to the trustees ; yet, in equity, they are, in 
•and their certain cases, considered as responsible for the application of the 

thr m hncn c” mone 7 according to the trusts. They have been held liable in 

of such most cases, where there is a specification of the debts to be paid with 

clause, to . , , , . , , , . 

look to the the produce of the sale, but not where the trust is to pay debts 

'rt^the'puj^ 8 enera ltyj oven though they have notice of the debts ; nor are the 

chase-mo- purchasers bound where the trust is to pay debts generally, and 

n<7 ‘ also legacies, for though these last are specified objects, yet they 

are coupled with others which are unascertained, and they shall 

not involve the purchaser in the account of the debts s neither is 
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discharges) to the purchaser or purchasers of the- said WCh . No. 1. 
ral premises herein-befcre made saleable by this my will, or v '^ vw 
any part or parts thereof, for bis, her, or their purchase 
money, or so much thereof as shall be therein acknowledged 
or expressed to have been received ; and that such purchaser 
or purchasers, his or their heirs, executors, administrators 


the purchaser bound to see to the application of the parehasa 
money, where the debts are charged generally upon the estate, 
though the contrary seems formerly to hare beeu held, $ Ve*. Juw* 

654, n. But where lands are charged with the payment of annui- 
ties > they are liable in the hands of purchasers ; for the object of 
making the lands a fund for the payment in this case, wag that there 
should be a coustant and subsisting fund, Barnard, 82. 5 Vez. Jua. 

130, Wynn ©. Williams. These appear to be the most important 
distinctions. 

A few further remarks on trusts for sale may not be with* Where 
out use to the student. He will observe that the power of sale is SiHre al- 
generally given to the same persons as are named executors ; and 80 made 
where that is the case and the subject is leasehold, there is no and of the 
doubt but that any one, or any part of the executors, may alien h^s.c!*. 
the legal estate without the concurrence of the rest of the number ; 
and this, not by reason of their interest as trustees, because as 
such they are merely joint-tenants, and can only sever the jo 
and alien their respective undivided shares, but by reason of their 
office of executors ; for the particular power might in such case 
be said to flow into and be lost in their authority as executors, or 
peril aps more properly to give place and precedence to that general 
power which executors possess, ratione officii, over all chattels* 

Where the subject of the power was freehold some regard was 
also had at common law to their office of executor ; and to some 
purposes, even the power of disposing of freehold seems to have 
been considered as vesting in them, ratione officii. For this rea- 
son, it seems that if a power to sell lands were given to two exe- 
cutors,' and one died, this power was by the better opinion held to 
survive, and to be transmissible to the executors of the survivor* 

Whether part of the executors could sell the whole of such pro* 
perty without the rest, was a doubt at common law, as appears by 
some of the books, but particularly from the recital of the statute 
81 H. 8* c. 4. which was made to put an end to these doubts. 
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or assigns, or any of them, shall not afterwards be answera- 
ble or accountable for any loss, misapplication or misappli- 
cations of such purchase money so received, or any part or 
parts thereof. And my will further is, that the monies which 
Shall arise by or from such sale or sales as aforesaid, shall be 
deemed to be part of my personal estate; and that the clear 


That statute, reciting that, according to the opinion of divers per- 
sons , where a testator had devised his lands to be sold by his ex- 
ecutors, a bargain and sale would in no wise be effectual unless 
made by the whole number of the executors, for remedy thereof 
enacts cc that all bargains and sales by those who accept the charge 
without the rest, shall be as good and effectual in law as if the 
rest had joined.” This statute has always been construed largely 
and liberally as a very beneficial law ; and thus though it expressly 
provides only for cases where the lands are willed to be sold by 
the executors, yet the settled cc&eituction has extended to case£ 
where the will devises the lands to executors to be sold. Thus 
Lord Coke, in commenting on the 169th section of Littleton, 
p. 113, b. makes the following observations on this statute; “In 
Littleton’s case admit that one executor had refused to sell , then 
as the law stood when Littleton wrote, it was clear that the others 
could not 9ell, but now by the statute it is provided that where 
lands are willed to be sold by executors, though part of them re- 
fuse, yet the rest may sell ; and albeit the letter of the law ex- 
tendeth only to where executors have a power to sell, yet, being a 
beneficial law, it is by construction extended to where lands are 
devised to executors to be sold.” And the construction has been 
still further enlarged ; for it has been held that where lands are 
devised to trustees to be sold, and the same persons to whom the 
lands are so devised, are in another part of the will made execu- 
tors, the statute will extend to this case. Thus, in Bonifaut v. Sir 
Richard Greenfield, Cro. El. 80, the case was this : “ a testator 
seised of the manor of D. devised the same to I. S. and three 
others, and their heirs, to the intent that the trustees should sell 
it for the best profit, and apply the money as therein mentioned ; 
and in the conclusion of the will he made the same four persons 
bis executors, and died. One of the four refused to meddle with 
the will or sale, and the other three sold the land in the life-time 
of the fourth, and whether the sale was good was the question* 



App.] The whole made Personal Estate. H35 

yearly rents and profits of the said hereditaments and pre- No. 1. 
mises, in the mean time, until the same shall be sold, or of 
so much thereof as shall be remaining unsold, shall be esYate^and, 
deemed to be part of the annual income of my personal "" ti | ^ d > 
estate ; and that the same monies, and rents and profits, shall shall be 
be subject to the dispositions hereinafter made concerning as the in* 

come of tin 

— personal 

estate, and 

The case was argued by Popham and Egerton, and it was adjudged 
that the sale was good by the three executors, either by the com- 
mon law, or by the statute 21 H. 8. c. 4. ; for when he devises the 
land to four to sell, and afterwards makes them his executors, this 
doth tantamount as if at Ihe first he had devised that such his exe- 
cutors should sell ; and in such a case at the common law, the sale 
by three, the fourth refusing, was good ; for these three may per- 
form. the will without the fourth, but the statute makes it clear.” 

See the remark of Lord Kenyon on this statute, viz. that the law 
before the statute, was considered as doubtful, and that the statute 
was made rather to remove doubts than to make a new law. 

6 T. R. 396. 

It is proper however to add, that though such a sale by one or 
some of the trustees and executors, the rest refusing, should seem 
to be good and valid to carry the whole legal estate aud interest, 
yet where the receipts of the trustees are, by the deed, made dis- 
charges to the purchaser, there may be doubts whether he would 
be safe in paying his purchase money without a receipt and ac- 
knowledgment in which all are joined, 

It is' a general rule, that where property is devised to be sold by Of the com- 
the trustees for particular purposes, as for payment of debts and real into 
legacies, nothing more is subject than those purpbses require, and estatejln 
the personal estate must first be applied. Thfere is, in thefee cases, ^j J u ^ y, ap . 
therefore, always a resulting trust of the residue, after the purposes tial and 
are answered : the real results to the real, and the personal to the whenttttal - 
personal representative ; and if the personal is sufficient to answer 
all the purposes, the whole real estate results and descends to the 
heir, or goes to the residuary devisee. And by the way it may be 
here noticed, that this residue is not like the residue that arises by- 
lapse, in respect to which there is a difference between real and 
personal estate, as has before been observed. 

But sometimes by the effect of the dispositions of the will, as 
where there are ulterior general purposes to be answered by the 
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No. I,* my personal estate, and the annual income thereof, respec- 
lively. And as touching my personal estate remaining after 
n»o. payment of my debts, funeral and testamentary charges, and 
&c!*hallbe legacies hereinafter bequeathed,. I give the same to the 
“rtinin* sa ^ trustees, their executors, administrators and assigns, 
•itismaP upon the trusts, and for the intents and purposes, and under 

Honed , ■ * 


sale, which require the estate to be converted, as is the case in 
the will to which this note is attached, the real estate by the diiec* 
turn to sell is made personal estate ant and out as it is usually ex- 
pressed, And then there is no resultancy for the heir at law, but 
the character of personalty is impressed upon it to all intents and 
purposes ; and if there is a residue it goes with the residuary be- 
quest, or if there is no disposition of the residue, the mere appoint- 
ment of an executor is sufficient to carry it to him, cither for his 
own benefit, or as trustee for the next of kin ; which question, be- 
tween the executor and next of kin, has been discussed in a preced- 
ing chapter under its proper title ; see 2 Bro. C. C. 589, and 1 Vex. 
Jun. 44, Robinson v. Taylor, and see 11 Vez. Jun. 87, Berry v . 
Usher, The truth is, when the estate is only devised to be sold to 
pay debts and legacies, it is considered as in the nature of a charge 
only, 3 Vee- Jun. 210, Haldemand v. Hudson. 

Of the rule A trustee for sale, as long as he retains that character,, is never 
to trustees permitted to purchase for his own benefit. And though in a parti- 
purchaTers c #k r c & se way be the most satisfactory evidence that the 
transaction amounts to op more than what the general interests of 
justice and of the parties would warrant ; yet, as the powers of 
the court would not be equal to protect against deception, from 
the impossibility of knowing the truth in every case, the rule of 
exclusion must of necessity be universal. The ground of the rule 
Is, that the situation of the trustee gives bun the opportunity of 
knowing the value of the estate he is to buy, better than the cestui 
quo trust, and therefore they do not deal on equal terms ; besides 
which, be is by his trust bound to apply bis knowledge for tjie be- 
nefit of his cestui qua trust ; and therefore he oaunot he permitted 
to make a bargam adversely with the party whose interest he is jta 
conscience obliged to prompt#* But the trustee my shake pff the 
character of a trustee by a previous agreement with his qeptui que 
trust, if of age and capable of discharging bwh (though it my be 
difficult to determine whep that has keen dwe efectwdly) aud 
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and subject to the powers, provisoes, declarations and agree- No. 1. 
ments hereinafter expressed and declared, of and concerning 
the same, that is to say, upon trust that they, the said (tnas* 
tees), or the survivors or survivor of them, or the executors P M P«rty- 
or administrators of such survivor, do and shall place out ws^emn- 
and invest the same in or upon any of the parliamentary 
stocks or funds of Great Britain, or on real securities in after pp-. 
England, at interest, and do and shall vary, alter or trans- debts and 
pose (4) such stocks, funds or securities for others of the like 
nature, when and so often as it shall seem expedient : and aud 
do and shall pay the interest and dividends of the said Stocks, charges, 
funds and securities, unto such person or persons only, and 
for such intents and purposes only, as my daughter, E. H. trust to w 
by any writing or writings under her hand, from time to same in the 
time, shall direct or appoint, notwithstanding any cover- f u “ j‘ c 
ture she maybe under; and in default of such direction With pow- 
er appointment, and in the mean time until die shall mc secur?- 
make any such direction or appointment, do and shall ties - 
pay the same, or so much whereof she Bhall or may from dividends* 
time to time happen to make no such appointment, into the [£ t j^ s tei * 
proper hands of my said daughter, exclusively (6) of any bus- daughter 
band she may happen to marry, Who is not to intermeddle her sepa- 
therewith, nor is the same or any part thereof to be subject ratc “ ,e ‘ 
or liable to such husband’s controul, debts, or engagements. 


put himself in circumstances in which he will no longer be the per- 
son intrusted to sell, and then, it seems, he will be permitted to 
purchase ; see the cases ex parte Bennett, 10 Vez. Jun. 381. and 
Sanderson v. Walker, 13 Vez. Jun. 601. 

(5) If a trustee of stock take upon him to transfer at all with- Of the pm- 

priety of 

out such a power he is guilty of a breach of trust, and the cestui giving the 
que trust is iutitled in equity to his election,* cither to have the in- vaiyingth® 
dividual stock restored to him, or to have the money it produced ; securities* 
4 Atk. 141, Harrison v. Harrison, 4 Bro. C. C. 653, Bostock v. 

Bfaktoney, 1 Vez. Jun. 407, Powlet v. Herbert, 4 Vez. Juti. 407, 

Long o. Stewart, 5 Vez. Jun. 800, (n). 

<6) Where no trustee happens to be appointed for the wife to Where n<* 
whose separate use property is devisedj the husband becomes Vp^ted* P * 
trustee for the wife ; 4 P. Wms. 316* 
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No. 1. And I will and declare, that the receipts of my said datigh- 
ter, or of such person or persons as she shall, or may, from 
time to time, direct or appoint to receive such dividends or 
interest, shall, notwithstanding any such coverture, be good 
and effectual releases and discharges for the same, or so 
much thereof as in such receipts shall be expressed to be 
And after received; and from, and immediately after the decease of 
toedaugh. m y sa id daughter, upon trust, that they, the said trustees or 
cease to trustee, for the time being, do and shall pay, or transfer, all 
th^pHnci- such principal monies, stocks, funds, and securities, unto 
among her an( * evei 7 child, or children, of the body pf my said 
children in daughter, lawfully to be begotten, equally to be divided be- 
shares. tween, or among them, share and share alike, if there shall be 
more than one ; and if there shall be but one such child, the 
whole to be paid or transferred to such one child ; the share 
The re- or shares of such of them, as shall be a daughter, or daugh- 
SaresTo ters i to become vested in her or them respectively, on her or 
vested at ^eir attaining her or their age, or respective ages of 21 
21 , or years, or on the day, or respective days, of her or their mar- 
marriage. r j a g e ^ w h; c h s i la ll first happen ; and the share or shares of such 
of them, as shall be a son, or sons, to become vested in him 
or them respectively, on his or their attaining his or their 
age, or respective ages, of 21 years, and to be paid or trans- 
ferred at such age or ages, time or times, as aforesaid, to 
such of the said daughters or sons, as shall arrive at, or at- 
tain, the same, after the decease of my said daughter ; but 
as to such of them as shall arrive at, or attain such age or 
ages, time or times, as aforesaid, in the life-time of my said 
daughter, the payment or transfer of his, her, or their share 
cruer by or s l iarcs S *° postponed till after her decease : provided, 
survivor- and I do hereby declare my will to be, that if any such child, 
§Wp * or children, being a son or sons, shall depart this life before 
he or they shall attain his or their respective ages of 21 
years, or being a daughter, or daughters, shall happen to die 
before she or they shall attain her or their age, or respective 
ages of 21 years, or be married, then the share or shares of 
him, her, or them so dying, shall go and accrue to the sur- 
t vivors or survivor, or others or other, of such children, and 

be equally divided amongst them, if more than one, share 
* and share alike ; and the same shall become vested and pay- 



App.] The whole made Personal Estate. 239 

able, or transferable, at such ages, days, and times, as bis, No. 1. 
her, and their original portion and portions are hereby di- 
rected' to become vested and payable, or transferable, as 
aforesaid ; and in case of tbe death of any other of the said 
children of my said daughter, before such accruing or sur- 
viving share, or Shares, shall become vested as aforesaid, 
then every such accruing or surviving part, or share, shall 
again be subject, and liable to such right, chance, contin- 
gency, or condition, or accruer to, and amongst the survivors 
•or survivor (7), and others, or other, of the said children, as 
herein-before is provided, touching the said original portion, 
or portions; and upon further trust, that the said trustees, Provision 
or trustee, for the time being, do and shall, after the decease [enwceT 
of my said daughter, pay and apply the dividends or interest 
of the share, or shares, of such of the said children as shall 
not have acquired a vested interest in the portion, or por- 
tions, lierein-before provided, or intended for him, her, or 
them, respectively, for, and towards, his, her, or their main- 
tenance and education, respectively, until the same respec- 
tively shall become payable. Provided, that if there shall cas 1 e ? f 

J r J 7 there being 

be no child of the body of my said daughter, lawfully begot- no child to 
ten, or there being one or more such child or children, and iTeneht^of 
such of them as shall be a son or sons, shall happen to die ^entioncT 
before he or they shall attain the age of 21 years, and such trust, then 
of them as shall be a daughter, or daughters, shall happen to testator’s 
die before she or they shall attain her or their age, or re- dividends 6 
spective ages of 21 years, or be married, then, and in such 
case, it is my will, that they, the said trustees, or trustee, for 

the time being, shall pay or empower , to receive the 

dividends, or interests thereof, during her life, and from and 
immediately after her decease, 'do, and shall raise the sum 


(7) A. gives 1000/. among four persons, as tenants in common, the 
and directs, that if one of them dies before 21, or marriage, it shall clause 
survive to the other ; if one dies, and three are living, the share of accruing 
that one so dying, will survive to the other three ; but if a second jj, 1 ^ to sur" 
dies, nothing will survive but his original share, for the accruing vlvorship. 
share is anew legacy, 3 Atk. 80. 2 Ch. Rep. 131. 1 P. Wms. 275. 

Ca. temp. Talb. 124, 1 Bro. C. C» 575. The will, therefore, must 
specially provide for this. 
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No* 1. of — 4 . of lawful money of Great Britain, and pay the 

same to my nephew D., his executors, or administrators, 

herded and do, and shall pay, or transfer, one third part of the sar- 

nbTtite • P^ 118 ti® I '«df» to ■ ■■■■■ , her executors, or administrators, 

ram of —L one other third part to her executors, or adminis-- 

for — ■ — * 

and to di- trators, and the remaining third part thereof, to — — — , 
turpius 6 her executors, or administrators ; provided, that in case my 
_ said daughter shall be in her minority, and unmarried at the 
Provis6,in time of my decease, the said trustees, or trustee, for the 
daughters ** me being, shall apply the dividends, or interest of such print 
being a cipal monies, stocks, funds, or securities, as aforesaid, for, 
testator's or towards her maintenance and education, until she shall 
applying atta hi her age of 21, or shall be married ; provided further, 
dendsfor it shall be lawful for my said trustees, or trustee, for the 
her main- time being, in case my said daughter shall marry, (so as such 
nntUher marriage, if she shall be under the age of £1 years, shall be 
commg of jjad the consent (8) of her guardians or guardian,) to 


(8) A point has been made, whether notice to the party was ueces- 
■«ary or not ; and it has been decided to be not necessary. Williams v. 
Fry, 1 Mod. 86. In adverting to Frances’s case, 8 Rep. 92. where it 
was ruled, that the party ought to have notice, the chief justice ob- 
served, that in that case, the party to be excluded, was the heir 
at law, but not so in the case before him, p. 88. In the case 
above-mentioned, evidence was produced to shew, that the trustees 
gave consent after the marriage ; but Lord Vaughan observed, 
that the post consent was nothing, for consent cannot be had of 
things which cannot be otherwise ; a man cannot be said to consent 
to hie stature, or the colour of his hair. 1 Mod. 312. But as to 
this point, respecting the operation of post consent, there may, per- 
haps, be a difference between a restriction upon marriage without 
consent, and against consent. See Fleming ©. Waldegrave, 1 Ch. 
Rep. 58. cited 2 Vern. 573. It is the doctrine of the ecclesiastical 
courts, and of the civil law, that matrimony should be free, and 
courts of equity lean towards the same doctrine, making a distinc- 
tion, however, between conditions absolute, an'd conditions fol- 
lowed by a devise over, to which Lord Hale gave the appellation of 
conditional limitations. Thus, where a testator devised 3000/. to 
his daughter, at 21, or marriage, provided she Carried with the con- 
sent of B. and if she married without such consent, then she was 





raise, by and out of the said principal money, stocks, funds, . 
or securities, the sum of —l of lawful money of Great Bri- 
tain, and to pay the same upon, or immediately after, suck 
marriage, to such person or persons, and for such purposes, 
as my said daughter, by any writing, or writings, under her 
hand, attested by two or more credible witnesses, shall di- 





to have only 500 / . and the 30001. legacy was to cease. The daugh- 
ter married without consent, yet the whole 3000/. legacy was ad* 
judged to her, because it was not devised over, but only to fall, 
into the surplus, Garret et Ux. v. Pritt y,j£ Yern. 293. And this 
case was cited and confirmed, 1 Atk. 375. But where there was 
the devise of a legacy to a daughter, but if she married without her 
mother’s consent, then 500/. of the daughter’s legacy was to go to 
the son, there, upon the daughter’s marrying without the mother’s 
consent, it was decreed that the son should have the 500/. for it was 
said by the court that it was not to be taken as a clause in terro- 
rem only, but that the 500/. devised over was well devised over, 
being an interest vested in the ulterior devisee, 2 Vern. 357. Strat- 
ton, v . Grymes ; 3 Atk. 367. , In a subsequent case, where a 
portion was given to a daughter, with a like restriction, if she mar- 
ried without consent, without any limitation as to time, followed 
by a disposition of the portiou to another person, upon breach of 
the condition, the court held, that the marriage, without consent, 
was such breach of the condition, and that though a condition sub- 
sequent, the court could not relieve against the forfeiture, by rea- 
son of the devise over ; although it was a hard condition, no time 
being limited, and extending to a marriage even after the age of 21. 
Aston v. Aston, 2 Vern. 452. It has been held that a devise of 
the residue is equivalent to a devise over. Ames and Harmer, 1 Eq. 
Abridg. 112. Wheeler, v. Bingham, 3 Atk. 364. Scott v. Tyler, 
2 Bro. C. C. 431. 

In our own law a distinction has always been taken between 
the cases, wherein the condition has been precedent, and where-, 
in it has been subsequent. And, generally, this seems also to have 
been the sense of the civil law. For where a legacy was given upbn 
a precedent facf, which might, or might not happen, or directed to ^ 
paid at a certain time, which might or might not come, if the fact 
required did dot happen, or the time required never came, by the 
dvil law the legacy was lost. Dig. L. xxxvi. Tit. 2. 1. 21, 22. L. 
vol. II. "it 






N6. ret i ; qiid I {jive the following Iqg’agies, t^t is to say, I gtyr 
to if jr mother StiO/. ; to my tyre? sister^ lOQA a-pi^ce j t&my 

¥r ~* — 9 s'tyW $ — W** * ty %*> 

6*— aqd her dpught^r, 20f a-pjtape, fojr a ring ; to Mr* 

N-r — — 50/. ; and to each of my executors, hereinafter ap- 
pointed, 50A And % appoint the said executors 


Of copdfi- xxx r. Tit 3. !. 41. By UJpian. Bat in respect to restraints 
stndnto™ upon matrimony, the civil law made no distinction between con* 
mny" ditions precedent, add conditions subsequent, however it might 
fcdmit such distinction in other cases. While iu the decisions of 
our own courts, this distinction has been applied to matrimony, as 
well as to other cases. In the case of Gillet, v. Wray, 1 P. Wins. 
284, one by will left to his grand-daughter, an annuity of 101. 
and afterwards, by a codicil to his will, declared, “ that if his 
grand-daughter should marry with the good-lilting of his trustees, 
then she should have 1501. and her first annuity should cease.” 
The grand-daughter afterwards married a man without the consent 
of the trustees, and Lord Cowper would not relieve against the 
-condition. And it seems, from that case, that where the condition 
h in the affirmative, and introduced with the conjunction if, it is a 
condition precedent. But it may be seen from the case of Taylor 
v. Bury, 2 P. Wms. 625, that the Courts will gladly lay hold of 
circumstances, to avoid the construction of a condition precedent, 
)h cases of restriction upon matrimony. In that case, one de- 
mised the residue of his personal estate to I. S. provided she mar- 
ried with the consent of his two executors. One of them died, and 
she married without the consent of the survivor. This was consi- 
dered as a condition subsequent, and the grounds upon which it was 
so considered, were two : first, that it was the devise of the resi- 
duum, which, if the condition were held to be precedent, might 
not have vested till 20 or 30 years after the testator’s death. 
2nd. That the bequest was first to I. S., which, if the will had 
stopped there, would have been an absolute devise, and the condi- 
tion annexed followed the devise. Aud thus considering it, thp rule 
of law applied, viz. th^t if a condition subsequent, becomes impossi- 
ble, by tbeact of God, tfye grantee is excused from the condition. In 
this case it became impossible, inasmuch as the consent of both, 
executors was required, and one was dead. These distinctions be- 
tween conditions precedent and subsequent, were tafeen in the caot 
Of Long v. Dennis, 4 Burr. 2052: but ali the court in that, cash 
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&3 


of this i toy last Will and testament Provided^ and my will No.J. 
is, that if the said, &c. or any of them, or any of their heirs? provigo 
executors, administrators, or assigns, or any trustees or true- for chaug- 
tee, to be appointed in the stead or place any of them, as 
herein-after is mentioned, shall die, or be desirous of being 
discharged from, or refuse, or decline to act, or become in- 


agreed, that all conditions in restraint of marriage, are to find no 
favour in any court of justice. There the condition was, that 
in case I. S. should marry with any woman, not having a com- 
petent marriage portion, or without the consent and approbation of 
the trustees, to be expressed in writing, 9 ’ then the estate was to go 
over. Lord Mansfield said the construction must be to vest the 
estate, in case I. S. married a woman of competent fortune, or had 
the consent and approbation of his trustees to marry a woman with- 
out one ; and I. S. haring married a woman with a competent por- 
tion, though without the consent of the trustees, it was adjudged, 
that a compliance with either part of the alternative, was a per- 
formance of the condition* It may be worthy of remark, that in 
this case, it was declared by the testator, that the condition should 
not be construed in terrorem, which express caution, the chief jus- 
tice said, made it doubly in terrorem. 

Where conditions of this sort respect interests in lands, suet* 
conditions shall prevail, and it will make no difference, whether 
it be precedent or subsequent, or whether there be or be not a de- 
vise over : which is a doctrine in conformity with the rule, that por- 
tions or legacies charged upon lands, do not vest until the period of 
payment arrives. And with respect to personal legacies, where the 
condition in restraint of marriage, is followed by a devise over, the 
rule is the same ; but where, in the case of personalty, the condition 
be considered as subsequent, and there is no devise over, the courts will 
construe such a condition in terrorem ; and it is said that the doctrine 
is grounded upon an inclination in the court of chancery, to conform 
to the maxims of the civil law, and ecclesiastical courts, io this respetf. 
It is to be observed, however, that this conformity is not maintained 
throughout ; since, whether there be a gift over or not, makes no 
difference in the decisions of the ecclesiastical court. But it may be 
doubted, whether it is quite correct to say, that the ecclesiastical 
court recognises no distinction between conditions precedent, 
conditions subsequent, in respect to this question. The truth seems 
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No. 1 . capable of acting in the trusts of this my will, before the 
same respectively shall have been fully executed, performed, 
or discharged, then, and in such case, and so often as the 
same shall happen, it shall and may be lawful, to and for the 
person, or persons, who, for the time being, shall be entitled 
*° the dividends, or interest, of the residue of my personal 


to be, that where the title to the legacy is made to depend upon 
the marriage, with consent, although the ecclesiastical court, not- 
withstanding itsfavour towards matrimony, yields to the necessity 
of considering marriage as a proper condition precedent, so that in 
such case, until marriage, the legacy shall not rest ; still it regards 
the matter of consent, which operates as a restraint upon the mar- 
riage, as no integral part of the condition, but rather as a circum- 
stance and an appendage. But it does not appear, upon an atten- 
tive perusal of the great aggregation of cases, which bear upon this 
subject, that our law has followed the ecclesiastical court to this 
extent, but with more propriety, wherever the condition is clearly, 
and unavoidably, a condition precedent, it regards the necessity for 
the consent, whether required by settlement, or will, as an integral 
part of it. This seemed to be the firm opinion of Lord Chief Baron 
Comyns, in the great case of Harvey v. Aston, Comyns, 726. and 
also of the chancellor and judges in the case of Scott v. Tyler, 2 
Brown, 431. in which the reader will find the legal reasons for so 
considering this point learnedly expounded, in the very elaborate 
argument of Mr. Hargrave. And see the case of Creagh et Uxor 
v . Wilson, 2 Vern. 572. which was relied upon by Chief Baron 
Comyns. It Is to be lamented, however, that this part of the 
question has been left in some uncertainty, an uncertainty not a 
all removed by the note of Mr. Serjeant Williams to the case of 
Ilarvey v. Aston, in Lord Talbot’s cases, which seems in some 
respects to be an incorrect view of the doctrine. Nor can his 
position be maintained, that in the case of land, whether the con- 
dition be precedent, or subsequent , the interest can never vest, un- 
til the condition be performed; for when we say that the condition 
is subsequent , we inclusively say that the interest is vested. Mr. 
Sanders’s note to Ilarvey v. Aston, 1 Atk. 380, is more intelli- 
gent and correct, though we cannot accede to the opinion expressed 
in that n >te, that a condition, involving such constraint, and plainly 
preceded •, is only allowed by courts of equity to be effectual, 
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estate, if such person or persons shall be of full age ; and if No 
not, then for the guardians, or guardian, of such person, or V ^ v 
persons, by 'any writing, or writings, under their, his, or her 
hands and seals, or hand and seal, to nominate, substitute, 
and appoint, any other person, or persons, to be a trustee, 
or trustees, in the stead or place of him, or them, so dying, 


where it substitutes a less for a greater legacy. . A distinction 
that supposes a principle of law, can never, without a great sa- 
crifice of certainty and consistency, be made to vary with the va- 
rying circumstances of the cases. * 

We should not finish this note without adding, that wherever a 
trustee, invested with the power of restraint, withholds his consent 
without just cause, or on improper grounds, a court of equity will 
supply such consent. See Peyton r. Bury, 2 p. Wms. 628. And 
1 Atk. 375. £ Atk. 16. And more particularly where the executor 
appears to have an interest operating on his behaviour in this re- 
spect, Long v. Dennis, 4 Burr. £052. If an absolute consent be 
given it is irrevocable. Dashwood v. Bulkeley, 10 Vez. £4£. 'And 
if a conditional consent be given, and the condition be performed, 
such consent becomes absolute. But if a trustee consents to a mar- 
riage, on condition of a settlement being made, and such settlement 
is refused to be made, and the consent in consequence retracted, if 
the marriage afterwards takes place without a fresh consent, equity 
will not relieve against the forfeiture, where the condition is subse- 
quent, and a devise over. Ib. If a portion be given in considera- 
tion that a daughter should never marry, such general restraint is 
clearly invalid, being repugnant to the very law of the creation. 
Swinb. 6th edit. £8£. And as all conditions in restraint of marriage, 
are considered with some jealousy by the courts, a strict per- 
formance has sometimes been dispensed with : as where only 
the major part of the guardians have consented, 1 Atk. 375. or, 
where only a tacit or implied consent has been given, 2 Vern. 580. 
Where the condition has been general, it has been construed with a 
limitation to the period of minority, 2 P. Wms. 547. Where the 
consent has been once given, a second marriage has been held good, 
without consent, 3 Bro. C. C. 128. And even where the party 
has married once, between the will, and testator’s death, the re- 
striction has been adjudged not applicable to a second marriage, 
3 Vez. Jun. 227. Where there was a proviso not to marry without 
the consent of certain persons first had in writing, and consent was 
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or desiring to be discharged, or refusing, or declining to 
act, or becoming incapable of acting as aforesaid: and 
that when, and so often, as any new trustee, or trustees, 
shall be nominated, or appointed, as aforesaid, all the 
trust-estates, and premises, which shall then be vested in 
the trustee or trustees so dying, or desiring to be discharged, 
or refusing or declining to act, or becoming incapable of acting 
as aforesaid, either solely or jointly with the other trustee or 
trustees, shall be thereupon with all convenient speed con- 
veyed, assjgned, and transferred in such sort and manner, 
and so as that the same shall and may be legally and effec- 
tually vested in the surviving or continuing trustee or trus- 
tees of the same trust estates and premises respectively ; and 
such new or other trustee or trustees, or if there shall be no 
continuing trustee or trustees of the same trust estates, and 
premises, then in such new trustee only, upon the same trusts 
as are hereinbefore declared or expressed, of or concerning 
the same trust estates and premises respectively, the trustee 
or trustees whereof shall so die, or be desirous of being dis- 
charged, or refuse or decline to act, or be incapable of acting as 
aforesaid, or such of them as shall be then subsisting or capa- 
ble of taking effect. And my further will is, that all and every 
such new trustee or trustees shall or may in all things act 
and assist in the management, carrying on, and executing of 
the trusts to which he or they shall be so appointed, in con- 
junction with the other then surviving or continuing trus- 
tees or trustee of the same trust estates, and premises, if 
there shall be any such continuing trustees or trustee, and if 
not, then by himself or themselves respectively, as fully and 


given, hut not in writing, it was said by Serjeant Ellis, in the case of 
Foy et Ux. v. Pester, 1 Mod. 306, in addressing the court to have 
been ruled good by them upon another occasion, and such ruling 
was recognised by Lord Chief Baron Hale, who observed, that 
there was great equity in it, because such restraint was only a pro- 
vident circumstance for obliging the party to obtain consent by a 
more solemn comnjunication, and to ascertain the fact of its hmpng 
been granted ; and therefore it was rather circmngtgucq than sub- 
stance. 
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effectually, and with all the same power and powers, aut^d- -Nn. 
rity and authorities, of consent, approbation, discretion, sel\- w, * v 
ing, conveying, calling in, laying out and investing giving 
and signing receipts, indemnifications, arid discharges, to 
purchasers and others, and all other powers and authorities 
whatsoever, as if he or they had been originally in and by 
this my will nominated a trustee, or the trustees ibr the pur; 
poses for which such new trustee or trustees respectively 
shall be appointed trustee or trustees, or as the trustee or 
trustees named in this my will, his or their heirs, executors, 
administrators, or assigns, in or to whose place such new 
trustee or trustees shall respectively come or succeed, are br 
is enabled to do, or could or might have done, under and by 
virtue of this my will, if then living and continuing to act in 
the trusts hereby reposed in him or them, any thing herein- 
before contained to the contrary thereof in any wise notwith- 
standing. And tqy will further is, that the several trustees 
hereby appointed or to be appointed in pursuance of this my 
w ill, or any of the heirs, executors, administrators, or as- 
signs, of them, or any of them, shall not be charged or charge- 
able with any more of the said trust monies and premises, 
than they respectively shall actually receive, and that one of 
them shall not be answerable or accountable for the others 
or other of them, or for the acts, receipts, neglects, or de- 
faults of the others or other of them, but each one for his 
own acts, receipts, neglects, or defaults only ; nor shall they, 
cither or any of them, be answerable or accountable for any 
banker, broker, or other person, with whom any of the said 
trust monies may be deposited for safe custody or otherwise, 
in the execution of the said trusts, nor for the insufficiency 
or deficiency of any stocks, funds, or securities, in or upon 
which any of the said trust monies may be invested, in pur- 
suance of and in conformity to this my vyili. Or for any other 
misfortune, loss, or damage, which may happen in die exe- 
cution of the aforesaid trusts, or otherwise in relation there- 
to, unless the same shall happen by or through' their own 
wilful defaults respectively. Arid also that they the? Sriid se- 
veral trustees so appointed, or to be appointed, shall arid* 
may, by and out of the monies which shall come to their re- 
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No. 2. spective hands, by virtue of the trusts aforesaid, retain to 
and reimburse himself and themselves, and allow to his and 
their co-trustee and co-trustees all costs, charges, and ex- 
penses which they or any of them may respectively sustain or 
expend, or be put unto, in or about the execution of the 
trusts aforesaid, or in any matter relating thereto. And, 
lastly, I do hereby revoke all former wills by me at any time 
heretofore made, and declare this only to be my last will and 
testament. 


No. 


2 . 


A Will disposing principally of real Property in Shares , 
among Children and Grandchildren. ( 1) 

THIS is the last will and testament of me J. C. of N. in 
the parish of S. in the county of Middlesex. I give and de- 
vise unto J. F. and W. A. and J. C. all my freehold mes- 


Of devises] (1) Where there is an immediate devise to all the children or 
rtn^and grandchildren, or children and grandchildren, by a general descrip- 

chtldr tion, which vests the property in possession upon the death of the 

testator, and is, therefore, then distributable, none but those in ex- 
istence at the time, and answering the description, can take ; the fund 
is then disposed of, and distributed, and consequently the after-born 
children are excluded. But, if the vesting in possession be post- 
poned, so that no distribution need take place at the death of the 
testator, then all who answer the description, not only at the death of 
the testator, but born afterwards, and before the fund is to vest in 
possession, shall take; the general description includes all; and 
until the period of distribution arrive, none are excluded, Hughes 
u. Hughes, 3 Bro. C. C, 434. Barrington v. Tristram, 6 Vez. Jun. 
345. Walker v . Shore, 15 Vez. .122. Crone' v. Odell, 1 Ball v. 
Beatty 433. This rule is the same in grants as in wills. In all 
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suages, lands, tenements, and hereditaments whatsoever, to flf 0 . g t 
hold unto them the said J. P. W. A. and J. C. and their 
heirs, to the uses, upon the trusts, for the intents and pur- 
poses, and under and subject to the powers, provisos, li- 
mitations, and declarations hereinafter expressed, limited, 
and declared, of and concerning the same, that is to say, as 
to, for and concerning all that my freehold messuage or te* 


grants of estates in land there must be a person in existence to take 
at the time the estate vests by the grant ; therefore, in the case of a 
conveyance to one and his children and theii; heirs, if he has child- 
ren at the time, the father and all his children take jointly in fee, 
but if he has no child the father alone takes ; an after born child 
cannot take because the gift was immediate. So if a devise be to a 
man and his children, if he has children at the time, the expressed 
intent of the testator can take effect, according to the rule of the 
common law ; but if A. devise his land to B. and his children, and 
B. hath not any issue at the time of the devise, he takes an estate 
tail ; for the intent, which is the guide in the construction of a will, 
is clear that the children arc to have an estate; and as immediate 
devisees they cannot take, because they are not in rerum natura?, 
and by w'ay of remainder they cannot take, for the devisor designed 
to give an immediate estate ; therefore, the word children shall in 
such a case operate as a word of limitation, as if the gift had been 
to B. and the issue of his body. Wild’s case, 6 Rep. 16. 

On these general principles the law is settled that where a gift by 
will is immediate, it must operate accordingly. But where a de- 
vise or gift is to one for life, remainder to the children, or where the 
distribution is postponed to a future time, then the children bom 
during the life, or before the time appointed for distribution, become 
entitled. Graves v . Boyle, 1 Atk. 509. Haughton v. Harrison, 
2 Atk. 329. Atty General v. Crispen, 1 Bro. C. C. 386. Baldwin 
v. Carver, Cowp. 309. Andrews v. Partington, 3 Bro. C. C. 401. 
Pulsford v. Hunter, 3. Bro. C. C. 416. 

Under a bequest to children, grandchildren are not entitled, ex- 
cept from necessity, as, if the will would be otherwise inoperative : 
Or, where the testator has clearly shewn by other words that he 
does not use the word children in the proper sense, but according to 
a more extensive signification. Radcliffe v. Buckley, 10 Vez. Jun. 
195. by the Master of the Rolls, Sir W. Grant. Crone r. Odell, 1 
Ball v. Beatty, 449. 
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No, 2. nement in which I now reside, with the chaise-house, wood- 
house, stable, and garden thereunto belonging, and also all 
testator’s m y freehold messuage or tenement, being No. 5, in N. 
mcMua^os, 8 * reet aforesaid, with the garden behind the same, now in the 

jfces*° tlU5 * * enure °f > and also all that my freehold messuage 

or tenement, being No. 4, in N. street aforesaid, with the 

garden thereunto belonging, now in the tenure of 

together with all the fixtures and appurtenances to the said 
messuage or tenement and premises, or any of them, belong- 
ing, to the use of the said trustees, their heirs, and assigns, 
during the natural life of my wife Sarah, upon trust from 
To keep time to time, during the continuance of that estate, to cause 
in^epair, the same premises to be kept in good substantial repair, and 
awechfrom *° kept insured from loss or damage by fire, to the full 
fr' e * value thereof, or as near thereto a3 may be, so as that in case 
an y such loss or damage shall happen, the money to be re- 
ceived upon or by means of such insurance, may be laid out 
in reinstating the same, and to retain or apply so much of 
the yearly rents, issues, and profits of the same premises as 
shall be necessary for the respective purposes aforesaid; and 
subject and without prejudice to the trusts hereinbefore de- 
clared, upon trust to pay unto or empower my said wife to 
receive the rents, issues, and profits of the same premises, or 
so much thereof as shall remain unapplied for the purpose 
Limitation aforesaid, to and for her own use and benefit ; and from and 
teuanev hi immediately after the decease of my said wife, to the use of 
hi tail with ^ our children, William, Henry, James, and Elizabeth, 

cross Ve- as tenants in common, and the several heirs of their respec- 
tive bodies, and in case there shall be a failure of issue of any 
of such children, then as to the share or shares of him, her, 
or them, whose issue shall so fail, to the use of the others of 
them, as tenants in common, and the several heirs of their 
respective bodies, and in case there shall be a failure of issue 
of the bodies of all such children but one, then to the use of 
such one child, and the heirs of his or her body, and in de- 
fault of such issue, to the use of my own right heirs for ever. 
And as to for and concerning all those niy three freehold 
messuages or tenements, numbered 1, 2, 3, situate in N. 
street aforesaid, and now in the several occupations of , 


with the gardens and appurtenances thereunto respectively 
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belonging, to the use of the said trustees, their heirs, and 
assigns, during the natural life of my said son William, upon 
trust, to support and preserve the contingent remainders 
hereinafter limited, from being defeated or destroyed, and 
upon further trust from time to time, during the continuance 
of that estate to cause the said premises to be kept in good 
and substantial repair, and to be kept insured from loss or 
damage by fire, to the full value thereof, or as near there- 
unto as may be, so as that in case any such loss or damage 
shall happen, the money to be received upon or by means of 
such insurance, may be laid out in reinstating the same, and 
to retain or apply so much of the yearly rents, issues, and 
profits of the said premises as shall be necessary for the re- 
spective purposes aforesaid ; and subject and without pre- 
judice to the trusts hereinbefore declared, to pay the rents, 
issues, and profits of the same premises, or so much thereof 
as shall remain unapplied for the purposes aforesaid, for the 
use and benefit of my said son William, during his natural 
life, and from and immediately after the decease of my said 
eon William, to the use of all and every the child and child- 
ren, — [Same clause as before for creating a tenancy in com- 
mon in tail, with cross remainders] — and in default of such 
issue, to the use of my. said sons Henry and James, and 
daughter Elizabeth, as tenants in common, and the several 
heirs of their respective bodies, — [Same clause as before, 
making a tenancy in common, in tail, with cross remainders] 
— and in default of such issue, to the use of my own right 
heirs for ever. And as to, for, and concerning all those my 
seven freehold messuages or tenements, numbered 1, 2, 3, 4, 

5, 6, and 7, situate in , with the out-houses, gardens, 

and appurtenances thereunto respectively belonging, as the 

same ard now in the several occupations of , to the use 

of- and , their heirs and assigns, during the 

natural life of my said son Henry, upon trust to support and 
preserve the contingent remainders hereinafter limited from 
being defeated or destroyed, and upon further trust firom time 
to time (same clause for keeping premises in repair and in- 
suring from, fire, &c.) and subject and without prejudice to 
the trusts hereinbefore declared upon trusts to pay such rents, 
issues* and : profits of the last mentioned, premises, or so much 
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No. 2. thereof as shall remain undisposed of for the purposes afore- 
{ *'*v*^ / said, into the proper hands of my said son Henry, for his per- 
sonal support and maintenance, for which his receipts in writ- 
ing, signed with his proper hand shall alone be a sufficient 
against discharge. Provided, and my will is, that in case my said son 
oHncum ^ enr y ^all a ^ en > or charge, or attempt to alien or charge such 

bering. his beneficial interest, in such rents, issues, and profits, as afore- 

said, or any part thereof, then and from thenceforth he shall 
cease to have any benefit thereout, and such rents, issues, and 
profits, as he my son Henry would otherwise have been en- 
titled to, shall for the then residue of his life, go and be paid 
unto the person or persons who for the time being shall be 
intitled to the remainder or reversion of the same heredita- 
ments and premises, expectant on the determination of the 
said estate so limited to the use of the said trustees, their 
heirs, and assigns, during the life of my said son Henry, as 
aforesaid; and from and immediately after the decease of 
my said son Henry, to the use of all and every the child and , 
children of the body of my son Henry, lawfully to be begot- 
ten, as tenants in common — [as before with cross remain- 
ders] — and in default of such issue, to the use of my said sons 
William and James, and daughter Elizabeth, as tenants in 
common, — [as before] — and in default of such issue, to the 
use of my own right heirs for ever. And as to, for, and con- 
cerning all those my 8 freehold messuages or tenements, 
numbered 1, 2, 3, 4, 5, G, 7, 8, situated, &c. with the appur- 
tenances thereto respectively belonging, and now or late in 
the several occupations of, &c. to the use of the said trus- 
tees, their heirs and assigns, during the natural life of my 
said daughter Elizabeth, upon trust to support and preserve,' 
&c. and upon further trust (to keep premises in repair and 
insured from fire, as before) and subject, and without preju- 
ciansegir- dice to the trusts hereinbefore declared upon trust to apply 
dusive ck- such rents, issues, and profits of the said premises, or so much 
'^married 0 ti ,ere °f as shall r ema * n undisposed of for the purposes afote- 
daughter. said, into the proper hands of my said daughter, for her sole 
and separate use and benefit, exclusively of any husband with 
whom she may intermarry, and so as the same may not be 
subject or liable to the power, controul, debts, or engage- 
ments of any such husband, and her receipt alone to be a 
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sufficient discharge for the same, notwithstanding any cover- 
ture she may be under. And in case my said daughter shall 
at the time of my death be in her minority, and unmarried; 
then to apply the same for or towards her maintenance and 
education, or if my said wife shall be living, to pay the same 
over to her my said wife, in order that she may apply the 
same for that purpose, and from and immediately after the 
decease of my said daughter, to the use of all and every the 
child and children of the body of my said daughter, lawfully 
to be begotten, as tenants in common — [limitation to her 
children as before, remainder over on failure of issue* to tes- 
tator’s sons in the same manner as before] — provided always, 
and my will is that it shall and may be lawful to and for the 
said trustees, and the survivors and survivor of them, and 
the executors or administrators of such survivor, by inden- 
ture or indentures under their or his hands and seals, or 
hand and seal, respectively to demise or lease such part or 
parts of the said vacant ground as may not be built upon at 
my death, unto any person or persons who may be willing 
to build upon the same or any part or parts thereof, for any 
term or number of years not exceeding 61 years from the 
making thereof respectively, yet so as that no erection or 
building shall be erected, whereby the said street, called St. 
James’s Street, shall be rendered of less width in any part 
than 30 feet ; and to demise or lease all or any of the residue 
of the hereditaments hereinbefore devised, unto any person 
or persons, for any term or number of years not exceeding 
21 years from the time of the making thereof, so as on every 
such lease so to be made, whether for building or not, there 
be reserved and made payable the best and most improved 
yearly rent or rents that can be reasonably had or gotten for 
the hereditaments and premises thereby demised, to be inci- 
dent to and go along with the immediate remainder or re- 
version of the said premises, without taking any fine, pre- 
mium, or foregift, for the making or granting of any such lease 
or leases respectively, and so as that in every such lease 
there be contained a clause of re-entry for non-payment of 
the rent or rents thereby reserved, and so as that no lessee 
or lessees be by any such lease or leases authorised or em- 
powered to commit waste, or exempted from punishment for 
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No. £. committing the same, and so as the lessee, or respective lea- 
v-rv ' w sees to whom any such lease or leases shall be so made, shall 
and do execute a counter-part or counter-parts thereof re- 
spectively, and enter into a covenant for payment of the rent 
or rents so to be reserved. And as to, for, and concerning 
all those my freehold messuages or tenements, situated in 
. . ■ ■— , and all those my freehold messuages, situate in 
, and all other my hereditaments hereinbefore de- 
vised to the said (trustees) and their heirs, whereof no use is 
hereinbefore limited or declared, with their appurtenances, 
to the use of them, the said trustees, their heirs and assigns, 
forever, but nevertheless upon the trusts hereinafter de- 
clared concerning the same : and 1 give and bequeath my 
leasehold messuage and tenement, situated behind the three 
last mentioned messuages, and also my leasehold messuages 
and tenement, situate in , with their respective ap- 

purtenances, unto the said trustees, their executors, admini- 
strators, and assigns, for all such terms or term of years, as 1 
shall have therein at the time of my decease, but nevertheless 
upon the trusts hereinafter declared concerning the same. 
And as to, for, and concerning as well the freehold mes- 
suages, tenements, and hereditaments hereinbefore lastly 
mentioned, or referred to, as the said leasehold messuages, 
tenements, and premises, I will and declare that the trustees 
or trustee thereof respectively, for the time being, do and 
Direction shall, so soon as conveniently may be after roy decease, sell, 
to seiu'rec- and absolutely dispose of the same, together or in parts, by 
lifehold public auction or private contract, as to them or him shall 

property scem expedient, for the best price or prices that can be rca- 

and to con- 1 , _ _ , . 

vert ail in- sonably procured for the same ; and as to the money arising 

ally,' to pay by and from such sale or sales, and also as to the clear 

tiiercont yearly rents, issues, and profits, arising from the said free- 

fmicraland J J ’ 7 . 

te^a- hold and leasehold premises so hereinbefore directed to be 
nhalges^ sold as aforesaid, in the mean time, until the same shall be 
and premi- j w jj] an( j declare that the same respectively shall be 

sHraiic.c ; to deemed to be part of my personal estate and go according to 
tain house* the dispositions thereof hereinafter contained; and I direct 
p°eted"and that the receipts of the said trustees, their heirs, executors, 
rtJX°“w administrators, or assigns, for the money arising by any snch 
iu the P sale or sales, shall' be good discharges for the same, or so jnticlv 
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thereof as shall be therein expressed to be received ; and that No. 2. 
the purchaser or purchasers of the same several hereditaments 
and premises, or any part thereof, his, her, or their heirs, admi- acciimu- 
nistrators, or assigns shall not be answerable for any loss, mis- 
application, or non-application thereof. And as to all my 
goods, chattels, and personal estate, not by this my will specific then to di- 
cally disposed of, I give the same unto the said trustees, upon among the 
trust, in the first place to pay thereout all my just debts, (in- chlldreu * 
eluding all such ground-rents and premiums of insurance as 
may be owing from me at the time of my death,) and my fu- 
neral and testamentary charges ; and in the next place, the 
pecuniary legacies given by this my will ; and after making 
all such payments, to lay out so much of the residue as may 
be necessary in finishing any messuages or other buildings 
which may happen to be building by me on the said vacant 
ground, at the time of my death ; and to lay out the surplus, 
if any, in the purchase of 3 per cent, consolidated bank an- 
nuities, in the names of them the said trustees, or the survi- 
vors or survivor of them, or the executors or administrators 
of such survivor ; and as to such bank annuities, I will and 
direct that they the said trustees or trustee thereof, for the 
time being, do and shall place out the dividends or interest 
arising thereupon, from time to time, until my said son 
James shall attain the age of 21 years, (or in case lie shall 
die before that age, until the period shall arrive when lie 
would, if living, have attained that age,) in the purchase of 
like annuities, so as to cause as great an accumulation of 
stock as may be ; and when and so soon as my said son James 
shall attain the said age, or the period shall arrive when lie 
would, if living, have attained that ago, then to transfer one 
fourth part of such bank annuities as shall have been so pur- 
chased as aforesaid, unto my said son William, his execu- 
tors, or administrators; one other fourth part unto my said 
son Henry, his executors, or administrators ; one other fourth 
part unto my said daughter Elizabeth, her executors, or ad- 
ministrators ; and the remaining fourth part unto my said 
son James, his executors, or administrators ; and I give and 
bequeath to my said wife all my household gQods and furni- 
ture, plate, rings, watches, china, ornaments, linen, and 
wearing apparel, books on the subject of divinity, prints, and 
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No. 2. such of my drawings as are in frames. And I do hereby 
S ^ y-Vr/ will and declare that such stock in the public funds as may at 
my death be standing in the joint names of my said wife and 
myself shall be hers absolutely. I give and bequeath to my 
son Henry all my books, manuscripts, papers, and drawings, 
(except those given to my wife, and such books as contain 
matters relating to my business unfinished, and my books of 
account, and books relative to my estates, all which I direct 
shall be retained by my executors). I also give to my son 
Henry all my boxes, containing books and papers relative 
to measuring, with their contents, utensils, and implements 
used in my business. I will that my executors do pay out 
of my personal estate 200/. for the board and education of 
my nephew H. T. until he shall be fit to be put out appren- 
tice, and then that they do pay the further sum of 200 l. with 
him as an apprentice fee (2). I give to my son William 201. 
to be laid out for him as my executors hereafter named shall 
think proper. I forgive my son-in-law W. T. the debt of 
100/. which he owes to me, and direct my executors to deli- 
ver up to him the bond whereby the same is secured to me, 
to be cancelled (3). I do hereby nominate, constitute, and 
appoint the said J. A. W. A. and J. C. executors of this my 
last will and testament; and I give to them the sum of 50/. 
each, as some compensation for their care and trouble in the 
execution of the trusts hereby in them reposed, and direct 


(2) If a legacy be given for the benefit of an infant in one way, 
and it cannot be applied in that way, it may be applied for his be- 
nefit in another way, as if it be to put him into orders, and he 
becomes a lunatic; — and where a legacy is given as an appren- 
tice fee, if the boy is not put out appi entice, he will be entitled 
to this legacy when he comes of age. 5 Vez. Jun. 461. Barton v. 
Cooke. 

(3) If- W. T. should die in the testator’s life-time this legacy 
will not lapse. 1 Vez. Jun. 49, 1 P. Wins. 83. But it is to be ob- 
served, that such a legacy will not prevail in equity against credi- 
tors; it is good, however, against executors, and if an action be 
brought for it by executors the court will grant an -injunction. 
3 Atk. 581. 1 P. Wms. 86. (n. 2.) 
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the same to be paid to, or retained by them, as soon as con- No. 3. 
venicntly may be after my decease. I give and bequeath to 

my brother and to my two sisters and to my wife’s son hKiio 8 

the sum of 20/. each, to be paid to them respectively, as guardian. 

soon as conveniently may be after my decease. And I ap- 
point my said wife guardian of such of my children as shall 
be under the age of 21 years at my decease ; and after her 
decease I appoint my said trustees aud the survivors or sur- 
vivor of them the guardians or guardian of such of my child- 
ren as may be then minors until they respectively shall ar- 
rive at the age of 21 years, and I do direct — [clause indem- 
nifying the trustees, & c.] 

In witness, &c. 


No. 3. 

A xcill disposing of real and personal Estate by way of Pro m 
vision for Children . 

THIS is the last will and testament of me, S. K. of Directions' 

, &c. I desire to be buried in the vault which 1 have lor burial. 

lately made in the parish church of , in the said 

county, and [ earnestly request that my wife and son and all 
those who for the time being shall be entitled to the rents 
and profits of my messuages, lands, tenements, and heredi- 
taments hereinafter devised, will pay due attention to the 
keeping up of those graves and grave-stones of my family, 
which are in the church-yard of F. in the said county, and 
to which grave-stones I have lately put head and foot stones. 

I give and bequeath unto my dear wife, and to my only son 
S. K. and to my son in law M. 11 . and to my only daughter 

R. M. D. his wife, the sum of L a piece for mourning ; 

and for the like purpose I give unto C. my son’s wife, the 
VOL. II. s 
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sum of 1. and to her two sons, U. S. W. and I. S. W. 

L a piece, and to my niece A. L. the sum of 1 . ; I 

also give and bequeath unto my said wife all the ornaments 
of her person, and all my jewels, plate, linen, china, and all 
my household goods and furniture whatever and whereso- 
ever, and all my books, and all my horses and other cattle, 
and my chaise, carts, carriages, and implements of husbandry, 
and also all my stock of wines and other liqtiors whatever, to 
hold to her as her own absolute property ; I also give to my 
said wife the use and enjoyment of all my pictures, prints, 
and drawings, during her life, and from and after her de- 
cease I give to my daughter R. M. D. the picture of herself; 
but the rest of my pictures, and all my prints and drawings, 
I give to my said son S. K. I give and bequeath to I. N. 
of T. in the said county, esquire, and to C. B. the younger, 

of W. in the said county, esquire, the sum of L a piece, 

to be laid out in the purchase of some small piece of plate, to 
be kept by them respectively as a memorial of the friendship 
subsisting between us. I order and direct the sum of — 1. to 
be divided as my wife shall think proper, or in case of 
her death as my said son shall think proper, among such of 
the poor persons resident in or belonging to the parish of St. 

1#. in I aforesaid, where I live, as shall happen to 

be upon my Christmas list, and to have received a small do- 
nation by my order at the Christmas preceding my death. 

I likewise order and direct the sum of L to be divided or 

given as my wife shall think proper, to or amongst any poor 

family or families of the aforesaid parishes of and 

which shall seem to her to be most deserving of 

such reward or assistance : and the rest, residue, and re- 
mainder of my personal estate not hereinbefore specifically 
bequeathed, after payment of my debts, legacies, funeral, 
and testamentary charges, I give and bequeath to the said 
6. H. and C. B. their executors, administrators, and assigns, 
upon and for such and the like trusts, intents, and purposes 
as are hereinafter mentioned and declared respecting the 
rents, issues, and profits of the hereditaments hereinafter 
given and devised to them for the term of 500 years, during 
the continuance thereof. I nominate and appoint my said 
wife M. K. sole executrix of this my last will and testament^ 
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thinking it may be more readily executed by one person than No. 3 . 
by two, yet I earnestly request and hope that my said son 
will to the utmost of his power aid and assist his mother in 
the due execution thereof. And as to, for, and concerning 
my messuages, farms, lands, tenements, and hereditaments 

next hereinafter mentioned, (that is to say) I 

give, devise, and confirm the same, with their respective ap- 
purtenances, unto and to the use of my said wife for and 
during the term of her natural life ; and from and after her 
decease unto and to the use of my said son S. K. his heirs 
and assigns, for ever : And as to, for, and concerning my 
messuage or tenement, farm, lands, and hereditaments in 

C aforesaid, now in the occupation of , I give 

and devise the same, with their respective appurtenances, 
unto and to the use of my said wife for and during the term 
of her natural life; and immediately from and after her de- 
cease then as to, for, and concerning the same premises, and 
from and immediately after my own decease as to, for, and 
concerning the following estates, (that is to say) my freehold 
messuages, &c. [various parcels and descriptions of freehold 
property] I give and devise the same, with their respective 
appurtenances, unto and to the use of them the said G. N. 
and C. B. their executors, administrators, and assigns, for A term of 
and during the term of 500 years, to be computed from the created. 1 * 
day of my decease, and from thence next ensuing, and fully 
to be complete aud ended without impeachment of waste ; 
but nevertheless upon and for the trusts, intents, and pur- 
poses hereinafter expressed and declared concerning the 
same term ; and (subject as aforesaid) from and immediately 
after the determination of the said term of 500 years, and in 
the mean time subject thereunto and to the trusts thereof, 
unto and to the use of the said S. K. and his assigns, for and 
during the term of his natural life without impeachment of 
waste, and from and after his decease [to the children of the 
said S. K. the son in strict settlement, remainder to the tes- 
tator’s right heirs]. And as to, for, and concerning the said Trusts of 
term of 500 years hereinbefore limited to the said G. N. and declared, 

C. B. their executors, administrators, and assigns as afore- 
said, I will and declare that the said G. N. and C. B. their 
executors, administrators, and assigns, do and shall stand 



260 


Precedents of Wills. [App. 


No. 3. and be possessed of the messuages, lands, and hereditaments 
comprised therein, upon the trusts following, (that is to say) 
upon trust that they the said trustees, or trustee for the time 
being, do and shall with and out of the respective rents, is- 
sues, and profits of the said hereditaments and premises 
therein comprised, or by mortgage or sale of a competent 
part of the same premises for all or any part of the said term, 
or by both of those means (1), raise and levy such sum and 


sums of money as shall be necessary for paying so much of 


To make 
up the de- 
ficiency of 
the perso- 
nal estate 
in paying 
funeral 
and testa- 
mentary 
charges, 
and debts 
and lega- 
cies. 


And sub- 
ject there- 
to to pay 
an annual 
sum to his 
daughter, 
to be in- 
creased at' 


my debts, legacies, funeral, and testamentary charges as my 
personal estate, not specifically bequeathed, may happen to 
fall short in payment of, and do and shall apply such money 
so to be raised in discharge thereof .accordingly, and subject 
thereto, upon trust that they the said trustees, or trustee for 
the time being, do and shall by both or either of the afore- 
said means raise, levy, and pay the following clear annual 
sum of money during the life of my said daughter S. D. (that 

is to say) the annual sum of - L (if my wife shall survive 

me) as long as my said daughter and my said wife shall both 
be living, and in case my said daughter shall survive niy said 

wife, then the annual sum of L during tlie residue of the 

life of my said daughter, but if my said w ife shall die in my 
life-time, then the said annual sum of /. to commence 


from the time of my death ; the said annual sum of 1. or 

L as the case shall happen as aforesaid, to be paid by 

equal half-yearly payments, on the 24th day of June and 26th 
day of December in every year, clear of taxes, and w ithout 

parutc use. deduction, the first payment of the said annual sum of /. 

to be paid on such of the said days as shall first happen next 
after my decease, in case my said w ife shall be living at such 
day of payment, and the first payment of the said annual sum 
of /. to be made oil such of the said days as shall first 


ter t he 
death of 
the testa- 
tor’s wi- 
dow, and 
to he paid 
to her se- 


(1) These last words seem to be proper, since without such 
words, ortho addition of the plural words u sales and mortgages,” 
it might be doubted whether the trustees having raised the mo. 
ney by mortgage could afterwards sell to pay off that mortgage, 
however beneficial such an arrangement might be; see 12 Vez, 
juu. 48. 
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happen next after the decease of the surv ivor of me and my 
said wife; and upon trust that they the said trustees, or 
trustee for the time being, do and shall pay such of the said 

annual sums of 1 . and 1. as shall be subsisting or 

ought to be raised as aforesaid, unto such person or persons 
only, and for such intents and purposes only as my said 
daughter, by any writing or writings under her hand, shall 
direct or appoint, notwithstanding her present or any future 
coverture, and for want of such direction or appointment 
then do and shall, [for the separate use of the daughter, vide 
ante, page 252,] and in case my said daughter shall have one 
or more child or children then upon trust that they the said 
G. N. and C. B. their executors, administrators, and as- 
signs, do and shall, after the decease of my said daughter, 
but not before, and when and as any such child or children 
shall attain their respective age and ages of 21 years, (if my 
said daughter shall then be dead,) by botli or either of the 
aforesaid means (but subject and without prejudice to the 
trusts hereinbefore declared concerning the same term) raise 
and levy such sum or sums of money, for the portion or por- 
tions of such child or children, as is or are hereinafter men- 
tioned, (that is to say) if there shall be only one child of my 
said daughter, who shall attain the said age of 2 1 years, then 
the sum of — /. for the portion of such one child: If there 
shall be two such children, and no more, who shall live to 
attain that ago, then the sum .of — L for the portions of such 
two children, the sum to be equally divided among them ; 
and if there shall be three or more such children, who shall 
live to attain that age, then the sum of — for the portions 
of such three or more of them, the same to be equally di- 
vided between or among them ; such portion or portions 
as is or are hereby provided for such child or children, to 
become a vested interest, or vested interests, in him, her, 
or them respectively, as and when he, she, or they respec- 
tively shall attain the age of twenty-one years, after the de- 
cease of my said daughter, to be paid at the end of six ca- 
lendar months next after their attaining such age and ages, 
with interest for such six months, at the rate of — /. per cent, 
per annum. But as to such of them as shall attain that age 
in the-life-time of my said daughter, the payment of their por- 
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And in the 
mean time, 
to raise by 
way of 
mainte- 
nance for 
each, an 
annual sum 
equivalent 
to the inter- 
est of their 
respective 
portions. 


And if no 
child to 
take such 
benefit, 
then to 
raise a 
gross sum 
to be dis- 
posed of 
among spe- 
cified per* 
sons, ac- 
cording to 
the daugh- 
ter’s ap- 
pointment. 


tions shall be postponed until the end of six calendar months, 
next after her decease, and to be paid with like interest for 
such six last-mentioned months : and upon this further 
trust, that the said G. N., and C. B., their executors, admi- 
nistrators, or assigns, do and shall, by both or either of the 
aforesaid means, raise, levy, and pay, such annual sum or 
sums of money, for or towards the maintenance and educa- 
tion of such child, or children, of my said daughter, as shall 
be under the age of twenty-one years, at her decease, as 
shall be equal to the interest of his, her, or their expectant 

portion, or respective portions, at the rate of per 

cent, per annum, until the same shall respectively become 
vested as aforesaid. And upon this further trust, that if my 
said /daughter shall not have a child, or having any such 
child or children, they shall all die under the age of twenty- 
one years, so as not to become entitled to receive the portion 
and portions hereinbefore provided for them as aforesaid, 
then upon trust, that the said trustees, or trustee, for the 
time being, do and shall, by both or either of the aforesaid 
means, (but subject, and without prejudice, as aforesaid,) 
raise and levy such sum or sums of money, not exceeding 

in the whole, the sum of L of lawful money of Great 

Britain, as my said daughter by any deed or deeds, writing 
or writings, with or without power of revocation, under her 


hand and seal, attested by two or more credible witnesses, 
or by her last will and testament, or by any writing in the 
nature of her last will and testament, to be signed and pub- 
lished in the presence of, and attested by three or more such 
witnesses, shall, notwithstanding her present, or any future 
coverture, think fit to direct and appoint, and do and shall 


pay such sum or sums, if any, as shall be so directed, to be 
raised, not exceeding the said sum of — /. as aforesaid, unto or 
amongst such one or more of the present, or any other son or 
sons, daughter or daughters, of my said son, S. K., at such 
time or times, and in such share and shares, manner and 
form, as my said daughter shall by the same, or any other 
deed, writing or writings, under her hand and seal, with or 
without power of revocation, so attested as aforesaid, or by 
such last will and testament, or writing in nature thereof, as 
of miTtecs af° resaid > direct or appoint. And in order to facilitate any 
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mortgage, or sale of mortgages, or sales of the same mes- 
suages, farms, lands, tenements, and hereditaments, or any 
part or parts of them, for any of the trusts and purposes 
aforesaid, I hereby declare, that the receipt or receipts of 
the said trustees, or trustee, for the time being, shall be a suffi- 
cient discharge, or sufficient discharges, to the mortgagee or 
mortgagees, purchaser or purchasers, of any of the same mes- 
suages, farms, lands, tenements, and hereditaments, or of any 
part or parts thereof, for his, her, or their mortgage, or consi- 
deration-money, or for so much thereof as in such receipt, or 
receipts, shall be expressed to be received, and that such 
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mortgagee or mortgagees, purchaser or purchasers, his, her, 
or their executors, administrators, or assigns, shall not after- 
wards be accountable for any misapplication, or non-appli- 
cation thereof, neither shall he, she, or they respectively be 
concerned to enquire into the necessity of making any such 
mortgage, or sale, for any of the purposes aforesaid. Pro- ■trustees 
vided, and my will further is, that it shall be lawful for the 
said trustees, or trustee, for the time being, (with the con- consent of 
sent of my said son, signified in writing, under his hand, if apply ne- 
living, and if not, then at the discretion of them, or him, s„msoutof 
my said trustees, or trustee,) to apply so much of the rents, the rents 
issues, and profits ot the premises comprised m the term, as in repair- 
to them or him shall seem expedient, in or for the purposes building^" 
of repairing, or rebuilding any of the messuages or buildings 
upon the said farms and lands, or improving the same, or any 
of them, and also to fell, cut down, and dispose of any of the 
timber, or trees, growing, or being thereupon, for all or any And gub 
of the last-mentioned purposes ; and, subject to the trusts, in- J ect to the 
terests, and purposes, hereinbefore declared, of and con- above-men- 
cerning the messuages, farms, lands, tenements, and heredi- [nvestthe 

taments, comprised in the said term of 500 years, 1 declare sur P lus . 

, . J 7 rents, and 

my will qnd mind to be, that the said trustees, or trustee, profits, in 

for the time being, do and shall, during the first 21 years of during the 

the said term of 500 years, to be computed from the 5th day ^.fuf the 

of April, or 10th day of October, next preceding my death, term > “ft* 1 

lay out, and invest, (with the consent of my said son, if death. 

living, in writing, under his hand, and if not, then at the 

discretion of such trustees, or trustee), the residue and dear 
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surplus of the yearly rents, issues, and profits of the said 
premises, remaining after paying such the said annual sums 

of or /. for the separate use of my said daughter, 

and such annua] sum as shall, for the time being, be appli- 
cable for such maintenance as aforesaid, and the interest of 
any such portion, or portions, hereinbefore directed to be 
■ raised, as shall be carrying interest, and also of any such 
mortgage, or mortgages, as may be made in pursuance of the 
trusts hereinbefore declared, and after application of such 
sum or sums of money, as it may be thought proper to dis- 
pose of, for such rebuilding, repairing, or improving, as 
aforesaid, in the public stocks, or funds of Great Britain, or 
in or upon securities of that government, or real securities 
in England, at interest, and in like manner, from time to 
time, to invest the dividends, interest, or annual proceeds of 
such stocks, funds, or securities, so as within that period to 
produce as great an accumulation of capital, as reasonably 
may be, in the nature of compound interest. Provided, ne- 
vertheless, and I declare my mind and will to be, that such 
investments shall cease at the end of 10 or 15 years of the 
said term of 21 years, if my said son shall in his life-time so 
direct the same, by any writing under his hand, to be at- 
tested by two or more credible witnesses, and then I will 
and direct, that the said trustees, or trustee, for the time 
being, do and shall stand possessed of, and interested in such 
• stocks, funds, or securities, as shall have been so from time to 
time purchased, upon the trusts hereinafter declared con- 

Provisofor corning the same. Provided, that when, and so soon as all 

t hr ceasing * f 

the term. and every the trusts hereinbefore^ declared concerning the 
said term of 500 years, shall in all things have been fully 
performed, satisfied, or discharged, or shall have become in- 
capable of being carried into execution, and they, the said 
G. N., and C. B., and each of them, and the executors, ad- 
ministrators, and assigns, of them, and each of them, «lia]| 
be fully reimbursed and satisfied, all costs, charges, and ex- 
pences, occasioned by or relating to the trusts of the said 
term of 500 years, then the same term, or so much as. shall 
remain undisposed of, for the purposes aforesaid, shall cease, . 
determine, and be absolutely void to all intents and purposes 
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whatever, (any thing herein, &c.) Provided also, and I No. 3. 
hereby declare, that it shall and may be lawful to and for my 
said son, S. K., from time to time, and at all times during his 
natural life, and after his decease, to and for the person or 
persons, who, for the time being, shall, under, and by virtue 
of the limitation hereinbefore contained, be entitled to the 
hereditaments comprised in the said term of 500 years, ei- 
ther in possession, or in remainder, after the determination 
of the same term, if lie, she, or they shall have attained the 
age of 21 years, and if not, then for his, her, or their guar* 
dian or guardians, (power to lease, see before, p. 253), And 
as to, for, and concerning all my copyhold messuages, farms, 
lands, tenements, and hereditaments, with their respective 
appurtenances, not hereinbefore disposed of for the benefit 
of my said wife, during her life, with remainder for the be- 
nefit of my said son and his heirs, I give and devise the same 
unto, and to the use of the said S. K., my son, his heirs, and 
assigns, for ever ; yet nevertheless upon such trusts, intents, 
and purposes, as will correspond with the' uses, trusts, in- 
terests, and purposes hereinbefore expressed, and declared, 
of and concerning my said freehold messuages, farms, lands, 
tenements, and hereditaments, comprised in the term of 500 
years, either in possession, or in remainder, after the decease 
of my said wife, and with which estates such copyhold pre- 
mises are respectively held and enjoyed, and under, and sub- 
ject to such and the same powers, provisos, and declarations, 
or as near thereto as .may be, and the different nature of the 
tenure, and the rules of law and equity will admit of. And 
as touching such stocks, funds, and securities as shall have 
been so purchased as aforesaid, I will and declare that the Trusts of 
said trustees thereof, for the time being, do and shall stand muiatcd" 
possessed of, and interested in, the same, upon the trusts 8tock * 
following, that is to say, upon trust, that they or he do and 
shall pay unto, or empower my said son, (if living,) or his 2o permit 
assigns, to receive the dividends or interest thereof, during receWctiic 
his natural life, and from and immediately after his decease, litv'and 

(or in his life-time, if he shall so direct, by any such deed aftcr ,lis 

• n . . i i i t ii death to go 

or writing, as hereinafter is mentioned,) do and shall pay or according 
transfer such stocks, funds, or securities, unto such one child, poiutmont 
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No. 3. or to and amongst such two or more of the children of my 
said son, (other than and except an eldest, or an only son, for 
amoq? his the time being,) at such age or time, and if more than one, 
children, at such ages or times, in such shares and proportions, and in 
such manner and form as my said son, by any deed, &c. 
shall direct or appoint ; and in default of such direction or 
appointment, then the same shall become vested in such two 
or more of the children of my said sorn (other than and be- 
sides such eldest or only son,) as shall attain the age of SI 
years, in equal shares, but if there shall be no more than 
one such child, (other than and besides such eldest or only 
son,) who shall attain such age, then one moiety only thereof 
shall vest in such child, and the other moiety shall be consi- 
dered as having vested in my said son, and be paid or trans- 
ferred accordingly to his executors, administrators, or as- 
signs : and in case there shall be no child of my said son, 
(other than, &c.) who shall attain the said age, then the 
whole of such stocks, funds, or securities, shall be considered 
as having vested in my said son, and be paid or transferred 
accordingly, to his executors, administrators, or assigns; 
and as to any dividends or interest which may arise in res- 
pect of such last-mentioned portion, or portions, from the 
decease of my said son, until the vesting thereof, I will and 
direct that such dividends or interest shall be invested in 
such stocks, funds, or securities, (to accumulate as before). 
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A Will, comprising various dispositions of real and personal 
Estate , partly of testator's own estate, and partly in 
performance of various trusts and obligations imposed 
on him by antecedent settlements . 


THIS is the last will and testament of me J. N., of Recital of 

— . Whereas, under, and by virtue of the settle- 

ment, made previous to ray marriage with Mary, my wife, ^person* 

(then Mary S.) certain hereditaments at W , (whereof al property, 

she was seised in fee simple,) stand limited to the use of me tiement by 
for life, with remainder to the use of the trustees therein 
named, and their heirs, during my life, in trust to preserve 
the contingent remainders ; remainder to the use of my said 
wife for life ; remainder to the use of all and every the 
child and children of our marriage, in tail, with cross re- 
mainders ; remainder to such uses as my said wife shall, by 
such deed or will, as is therein mentioned, appoint, and in 
default of such appointment, to the use of her right heirs ; 
and by the same settlement, her portion, consisting of the 
sum of 15 00/., was agreed to be vested in the trustees there- 
in named, upon trust, after the solemnization of the said 
marriage, to pay the interest thereof to me during my life, 
and after my decease, to my said wife, for her life, and after 
the decease of the survivor of us upon such trusts, as to the 
principal money, for the benefit of the children of the said 
marriage, as therein mentioned, and in case there should be 
no such child or children, or being such, all of them should 
die before such ages or times as are therein mentioned, upon 
trust, to apply the said sum of 1500/. as my said wife should, 
by such deed or will, as is therein mentioned, appoint, and 
in default of such appointment, to her executors, administra- 
tors, or assigns ; and my father, Richard N., thereby cove- 
nanted, that in case the then intended marriage should take 
effect, and the said Mary should survive me, he, his heirs, 
executors, or administrators, would yearly pay unto her, 
during her life, such sum of money, as, with the clear yearly 
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No. 4; produce of her said real and personal estate, thereby settled, 

or agreed to be settled, would make up the clear yearly sum 

of 200/., and my said father thereby covenanted to pay the 

sum of 2000/. to the said trustees therein named, upon such 

trusts, for the benefit of the children of the said marriage, 

as are therein mentioned : and whereas the said portion, or 

sum of 1500/. was received by me, and yet continues in my 

hands, and there hath not, as yet, been any issue of the said 

marriage ; and whereas my said late father, Richard N., by 

Limita- his last will and testament, in writing, bearing date the 

way* of day of , 17 — , after confirming the said settlement, 

strict set- and ordering his debts to be paid out of liis personal estate, 

tleincnt re- . * 

cited. devised his freehold messuages, lands, and tenements at 

B , in the county of , to the use of a trus- 

tee therein named, for the term of 500 years, upon the trusts 
thereinafter declared, and hereinafter in part mentioned; 
remainder to the use of me for life, without impeachment of 
waste ; remainder to the use of trustees, and their heirs, during 
my life, in trust, to preserve the contingent remainders ; re- 
mainder to the use of my first, and every other son succes- 
sively, in tail male ; remainder to the use of my daughters, 
as tenants in common, in tail, witli cross remainders ; re- 
mainder to his nephew, William N., for his life ; remainder 
to the use of trustees, and their heirs, during the life of the 
said William N. in trust, to preserve the contingent re- 
mainders; remainder to the use of James N., son of the said 
William, for his life ; remainder to the use of trustees and 
their heirs, during his life, in trust, to preserve the contin- 
gent remainders ; remainder to the use of the first, and 
every other son of the sajd James N. successively, in tail 
male ; remainder to the use of the male heir, who should be 
lawfully entitled, for the time being, to. the ancient estate, at 

G. belonging to the N ’s, for the life of such male 

heir ; remainder to the use of trustees, and their heirs, du- 
ring the life of the said male heir, to preserve the contingent 
remainders ; remainder to the use of the first, and every 
other son of the said male heir successively, in tail male, re- 
version to the use of his (my said lather's,) right heirs ; and 
he gave to his wife Jane, an annuity of 1 00/. for her life, to be 
paid out of his real estate, and declared that the said term of 
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500 years, was so limited to the use of the trustees thereof, as 
aforesaid, for securing the payment of the said annuity, and 
for raising all such sum or sums of money as lie should have 
to pay, in consequence of his covenant in my said marriage, 
and he gave his leasehold estate to trustees, upon trust, to 
permit the person, who for the time being, should be in pos- 
session of his freehold estates, by virtue of his will, to re- 
ceive the rents and profits thereof, subject to the payment of 
the said 100/. annuity, and the sum he had engaged to pay, 
under my said settlement ; and he gave all his monies at in- 
terest, and securities for the same, and the interest thereof, 

and 500/. stock in the canal, (200/. whereof then 

stood, and is yet standing in my name,) and all profits and 
dividends belonging to the same, and also all his silver plate, 
household furniture, beds, bedding, pictures, prints, watches, 
books, live cattle, husbandry gears, to trustees, upon trust, 
to pay out of his said monies, his debts, funeral expences, 
the probate of his will, and in the next place, to pay to me 
the sum of 500/. upon my succeeding to the rectory of G. 
by three equal payments, in each year, next after my institu- 
tion, for the purpose of being laid out at my discretion, in 
the improvement of the glebe lands, and buildings ; and as 
to the remainder of the money, to lay out the same, with 
the approbation of the person, who, for the time being, 
should, by virtue of his will, be in the possession of his real 
estate, in the purchasing of freehold premises, in the county 

of , to be conveyed to the trustees, upon the same 

trusts as the other real estates, by virtue of his will, were li- 
mited to, or such of them as should be capable of taking ef- 
fect : as to husbandry gear, and quick goods, they were to 
be sold, and the money arising therefrom to be invested in 

the purchase of freehold lands, within the county of , 

for the uses limited of his other estates, by his said will; and 
as to household furniture, beds, bedding, rings, watches, 
plate, pictures, &c. he gave to his said wife such parts thereof, 
as he should particularise in a schedule, for her life ; and as 
to such parts thereof as should not be so directed, and those 
so directed after her death, the trustees were to permit the 
person for the time being, entitled to his real estate, to have 


m 
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the use thereof; tod, until such purchases as aforesaid shall 
be made, the trustees were to continue the monies at interest, 
or to call in and replace the same, either on mortgages, or 
invest the same in the public funds, and pay or permit the 
person lawfully in possession, for the time being, of his real 
estates, to receive the interest and dividends of the same ; 
and as to the said 500/. canal stock, the trustees were to per- 
mit the person or persons, who, for the time being, would be 
entitled to the premises, to be purchased as aforesaid, or un- 
til purchased, the interest of the money intended to purchase 
the same, to receive the dividends thereof, and afterwards to 
transfer the principal to such person and persons, his, her, 
and their executors, administrators, and assigns, in whom 
the premises so to be purchased, (when purchased), his or 
their heirs, or assigns, should become absolute at law, by 
virtue of his will. And he made me (subject, and without 
prejudice to any of the trusts therein contained,) executor 
of his said will. And whereas my said father departed this 

life in the year , without revoking or altering his said 

will, leaving me, his only child, and heir at law ; and shortly 
after his decease, I proved the same will, in the prerogative 
court of Canterbury. And whereas, exclusively of the spe- 
cific estates, to the enjoyment whereof I am entitled for my 
life, under my said father’s will, I remain possessed of the 
Debits said sum of 500/. canal stock, and of the sum of 70/. like 
his father’s stock, which my said father purchased after the making* of 
account of bis said will, and the residue of my said late father’s per- 

thc residue fiona l estate has been permitted to remain in my hands: 
of his'per- r J 

sonalcs- and it will appear by my accounts, as executor of my said 

tale. fether’s will, that such residue amounts to the sum of /. 

And whereas, the said Jane, my late mother, departed this 

life in the year , having first duly made her last will 

and testament, whereby she gave to me all arrears which 
should be due, in respect of her said annuity of 100/. at the 
time of her death, upon my paying to her relation, Mary 

R , an annuity of 10/. during her life; and gave the 

use of her watch to me for life, and at my decease, the same, 
and the rings, pictures, and trinkets, whereof she was pos- 
sessed, she directed to go to the uses thereof directed by her 
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said husband’s will : and I having elected to take the benefit 
of the bequests in her said will, have paid the said annuity 

of 10/. to the said Jane R , up to the last day of payment 

thereof, preceding the date of this my will. And whereas, 
I am desirous, that as well the trust in my said marriage 
settlement, regarding the said portion or sum of 1500/. as 
those of my said father’s will, touching his personal estates, 
or such and so many thereof as remain to be performed, and 
also the trusts in my said mother’s will, touching the specific 
chattels therein-mentioned, should be performed and carried 

into execution, I therefore direct, that and ■, 

my executors, hereinafter appointed, do .and shall, as soon 
as conveniently may be, after my decease, pay the, sum of 
1500/. in satisfaction of the debt owing from me in respect 
of my having so received my wife’s portion of that amount 
as~aforesaid, with interest for the same, after the rate of 51 . 
for 100/. for a year, to the trustees or trustee, for the time 
being, in my said marriage settlement, upon such of the trusts 
therein declared, concerning the same respectively, as shall 
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be then subsisting, or capable of taking effect: and I further To transfer 
direct, that my said executors do and shall, so soon as con- navigation 
veniently may be after my decease, transfer the said sum of ^^sof 
500/. navigation stock, unto the trustees or trustee, for the Ms father's 
time being, who shall be then entitled to receive the same, 
under my said father’s will, upon such and the same trusts 
therein declared, concerning the same respectively, as shall 
be then subsisting, or capable of taking effect ; and also that To transfer 
they, my said executors, do and shall, so soon as conveniently thfng^^ 
may be, after my decease, deliver over the specific things, to derhls mo 
the enjoyment whereof I am entitled for my life, under the tier’s will, 
said will of my mother, to the person or persons, who, for enjoy for 
the time being, shall be then entitled to receive the same, persons^u 
upon such of the trusts therein contained or referred to, as tit ! cd t0 *■*- 

r ceive the 

shall be then subsisting, or capable of being performed, and same after 
deliver over such plate, furniture, pictures, rings, watches, hmi ’ 
and books, as my said late father died possessed of, and that To pay 
have come to my hands, the books being mentioned in a ca- sumstated 
talogue made by him, and the plate being distinguished by 
the armorial bearings of his and my late mother’s family, or 


executor. 



273 


Precedents of Wills. [App. 


No. 4. one of their families ; and 'pay over, to the person or per- 
sons entitled to receive the same under my said father’s will, 

balance the said sura of 1 . (which is stated in my said account 

him Wg a8° m as execu tor to be the amount of the balance owing from me, 
toMn r CU as 8UC ^> * n res P ect of the clear residue of my said father’s 
spectofthe personal estate, to be laid out in the purchase of lands, as 
liir&ther^s aforesaid, or such other balance or sum of money as may be 


personal found due on the taking of such account. And whereas it 
estate, to < ° 

the person will appear from my said account, as executor, that some 
entitled "to articles of my said late father’s furniture were sold by me, 
sameunder w h* c h produced the sum of /. I direct my executors to 


his father's make good the same to the said trust estate, either by the 
To replace delivery of furniture of mine of the like value, or by pay- 
oles^niU ment °f that sum, to the person or persons entitled for the 
lather’s time being to receive the same under my said father’s will. 

furniture, . ° _ 

sold by And in as much as 1 have m my hands, executor as afore* 
And to pay said, the sum of 26/. for which I have taken credit in my 


over a sum sa id account as a debt due from my said late father’s estate 
left by Ins J 

father to a to or in trust for charity, the interest whereof lias been 

for many years past applied for the charitable purpose here- 
inafter mentioned, I therefore direct my executors to dis- 


charge that debt by payment of the said sum of 26/. to such 
persons, to be approved by the rector, for the time being, 
of the parish church of G. aforesaid, as they shall think fit, 


upon trust to place the same out at interest on government 
or real securities, with liberty of transposing the same, 
and to pay the interest or dividends arising therefrom, 
to the master, for the time being, of the endowed .school 
at ti. aforesaid, for educating eleven poor boys in the 
said school to be nominated from time to time by such 
. vector, or in his absence from the said cure, by the offi- 
ciating minister, for the time being, of the said church. 
Additional And I give unto my said wife an annuity or yearly sum of 
testator's" 10/. of lawful money of Great Britain, during her natural 
life, in addition to her provision under my said marriage 
settlement and the trusts of the term of 500 years created 
by my said father’s will, the same to be paid clear of taxes 
and without deductions, by equal half yearly payments, the 
first payment thereof to be made at the expiration of six 
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mi 


calendar morithsnext after my decease. And I give to my 
said wife absolutely (1) such of my household furniture and 
linen (2) as she shall select, not exceeding, in the whole, the 
value of — — /. (such value to be ascertained by the general 
appraisement which I desire to be made of toy furniture) 
except locks, iron ovens, bells fixed, fixed stoves, and such 
other things as are or may be fixed or fastened to the man- 
sion house at G. wherein I now reside, niy will being that 
such excepted articles shall go along with the said mansion- 
house, arid be enjoyed by the person or persons for the time 
being entitled to the possession thereof, as heir-looms, so 
long as the law will permit. And I give to her my said 
wife the use and enjoyment of such plate as I have pur- 
chased, and whereon are engraven the armorial bearings of 
her or my family, or one of our families, during her life. 
And from and immediately after her decease I give the same 
to George N., second son of the said William N., if he shall 
be then living, absolutely, and if he shall be then dead, unto 
Peter N-, third son of the said William N., if he shall then 
be living, absolutely ; but if neither of them the said George 


(1) Where a testator gives to A. during her natural life, his 
house at B. with all the goods that shall be found therein at the 
time of his decease, the word Kith so conjoins the devise of the 
house and household goods, that the devisee can have no longer in- 
terest in the latter than was expressly limited in the former. 1 At- 
kins, 470, Luke r. Bennet. And where a testator gave to his wife 
all his household goods, furniture, plate, linen and china in his 
house at £. or to the house belonging, and also the said house, 
gardens, &c. so long as she continued his widow r , and no 
longer; Lord Ilardwicke held that the household goods, fur- 
niture, &c. were put under the same restrictions as the house 
itself. Richards v. Baker, 2 Atk. 321. Such a gift w ill not 
bar the wife of her paraphernalia. 2 Atk. 216. See also 3 Atk. 
369 and 393. 

(2) A bequest of the best of my linen, or of some of my best 
linen, is void for uncertainty ; but a bequest of such of my linen 
as my executor shall think fit, or as I. S. (the legatee) shall chuse, 
is good; Peck o. Halsey, 2 P. Wms. 387*. 
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N. erf Peter N. shall be then living, then the same to her 
considered as part of the residue of my personal estate; 
and my will is that an inventory shall be made of such plate, 
and that my said wife shall, on receiving the same, be re- 
quired to sign such inventory, accompanied with an under- 
taking for the delivery thereof by her representatives, upoit 
or immediately after her decease, to the person or persons 
who shall be entitled to the same under this my will. I give 
to S. P. the sum of 100/. and to R. S. the like sum of 100/. 
and I desire that each of them may have decent mourning, 
at the discretion of my executors. I give to my executors 
the sum of 100/. a piece, as an acknowledgment tor the trou- 
ble that they may have in the execution of this my will. I 
give to the said James N. the sum of 30/. npon trust, to 
place out the same on government or real securities at inte- 
rest, in the name of such persons as he, his executors or ad- 
ministrators, 6hall think proper, with liberty to the trustees 
or trustee thereof for the time being, of transposing the 
same, to the intent that such trustees or trustee do apply 
the interest or dividends arising therefrom, for or towards 
the education of four poor boys, at or in the said school at 
G. aforesaid, to be from time to time nominated by such 
. trustees or trustee for the time being. J give the sum of 
100/. to the treasurer for the time being of the infirmary of 
■, in the county of , to be applied to the cha- 
ritable purposes of that institution ; and I direct my execu- 
tors to distribute the sum of /. among such poor persons 

attending divine service in the parish church of G. afore- 
said, the Sunday next after my death, and in such propor- 
tions as they my said executors shall think proper ; and I 
desire that all my servants who shall be in my service at the 


* The effect of a direction for an inventory is held of itself to 
limit the enjoyment to the life only of the legatee, Southey v. Lord 
Somerville, 13 Vez. Jun. 493. And a devisee for life must sign 
an inventory to be deposited by the master, for the benefit at 
all parties. Leeke v. Bonnet, 1 Atkins, 471. Bill v. Kynaston, 
3 Atk. 81. 
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time of my decease, may receive a whole year’s wages, to No, 4i 

be added to the sum or suras then due to them for wages (3). 

And as to the residue of my personal estate, not otherwise due of tile 

disposed of by this my will, I give the same to my said ex- ^ateuJbe 

ecutors, upon trust, that they, or the survivor of them, or placed out 

the executors or administrators of such survivor, do and with pow-* 

shall place out the same at interest in some of the parlia- t^tovary 

mentary stocks or funds of Great Britain, or on real securi- an(l trans- 

, pose scour* 

tics in England at interest, and do and shall from time to itic*. 
time vary, alter, or transpose the same for other stocks or 
funds, or securities of the like nature, when and so often as 
it shall seem expedient ; and do and shall, after paying and And after 
keeping down the said annuity of 10/. hereinbefore given to jowl! tile 
tny said wife for her life, and also the said annuity which I “ Telnveit* 
Am liable to pay to the said Mary R. during her life, in the the divi- 
mean time, until the capital m the respective shares thereof the pur- 
shall become payable or transferable as hereinafter is men- cnnmYatUm 
tioned, invest the interest or dividends thereof, as and when } he ^ 
the same shall amount to 100/. in like stocks, funds, or se- shall be 
curities, so as to cause the same to accumulate in the nature attcMiu’n * 
of compound interest ; and do and shall pay or transfer one onlTthieJ 
third part of all such stocks, funds, and securities, but sub- to he p;iid 
ject and without prejudice to the payment of the said annul- other third 
ties unto the said George N. as and when he shall attain the JScrTinalM- 
tige of 31 years; one other third part thereof unto the said i»g third to 
Peter N. as and when he shall attain the age of 21 years ; with ~ * 
and the remaining third part unto Maria N. daughter of the luvvivoi* 
said William N. as and when she shall attain her age of 21 s,li V- 
years ; and in case any one or more of them the said George 
N. Peter N. and Maria N. shall die without having attained 
the said age, then the share or shares of him or them so 
dying, of and in the said stocks, funds or securities, shall 
go and be paid or transferred, subject and without prejudice 
as aforesaid, to the survivors or survivor, or others or other 
of them, as and when their respective original shares shall 


(3) Under a general bequest to servants, a coachman provided 
with a carriage and horses let by the job, is not entitled* ChiJcot 
t. Bromley, 12 Vcz. Jun. 114* 


T 2 
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Nor 4. rrspectively become payable or transferable as aforesaid ; 
and in case any other of them shall die without having at- 
tained the said age, then all and every the accruing share ot 
shares shall be subject and liable to the like contingency of 
accruer or survivorship as is hereinbefore declared, touch- 
ing his, her, or their respective original share or shares ; 
And if nei- and in case all of them the said George N. Peter N. and 
three Maria N. shall die without any of them* having attained the 
to°berome C a £ e 21 years, then my will is that the whole of such 
entitled, to stocks, funds or securities shall be transferred, but subject 

ferrcct to and without prejudice as aforesaid, to : And 1 ap- 

~™‘‘ point the said executors of this my last w ill and tes- 

Devise of tament. And as to my messuage, farm, and lands, situate 
messuages at or near W. aforesaid, I give the same unto S. P. and 
not under ^ ,e * r l ,e * rs aTl d ass Jg ns for ever ; and as t© my mes- 

settlement. suages, farm and lands, situate in or near to the said settled 
estate of my family at G. aforesaid, which I purchased of 
William S. for the sum of 1900/. my messuage, farm and 
lands situate at or near to the said estate at B. aforesaid, 
which I purchased of James P., my lands in , conti- 

guous to the said estate at B., and intermixed therewith, 

which I purchased of John G., my lands in , lying 

also contiguous to the said estate at B., which I purchased 
of Hugh H., which several premises so purchased by me 
a*re partly freehold, and partly leasehold, and also as to, 
for, and concerning my messuage, farm and lands, situate 
at B. in the said county, and all the rest of my freehold and 
leasehold estates whereof I have power to dispose in pos- 
session, reversion, remainder, or expectancy, and not here- 
ues- tm * ^before disposed of, (4) I give the same unto and to the 
use of the said and , their heirs, execu- 

tors, administrators and assigns, upon the trusts hereinafter 


(4) If a testator, in terms, excepts out of his residuary devise 
what he has before disposed of, such exception takes out of the 
residuary devise only the interest before given, not the things 
themselves ; therefore if a life-estate only in any subject has before 
been given, the residuary devise comprehends and carries the re r 
mining interest ; see 3 Atk. 28 6. 
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expressed and declared of and concerning the same, that is 
to say, upon trust, that they and the survivor of them, and 
the heirs, executors, administrators and assigns of such sur- 
vivor, do and shall, as soon after my decease as they or he 
shall think fit, make sale and dispose of all and every my 
said freehold and leasehold estates, so devised to them as 
aforesaid, either together or in parcels, by public auction or 
private contract, as to them or him shall seem meet, for the 
most money that can be reasonably had or gotten for the 
same ; and I do hereby declare that the receipt and receipts 
of the said, &c. and the survivor of them, the heirs, execu- 
tors, administrators or assigns of such survivor, under their 
or his hands or hand respectively, shall from time to time 
be a good and effectual discharge, or good and effectual dis- 
charges, to the purchaser or purchasers of the same free- 
hold and leasehold estate, or any part thereof, and his, her, 
or their heirs, executors, administrators and assigns, for 
his, her, or their purchase-money, or so much thereof as 
in such receipt or receipts shall be expressed to be received, 
and that such purchaser or purchasers, his, her, or their 
executors, administrators or assigns, shall not be answerable 
or accountable for any loss, misapplication or non-applica- 
tion of such purchase-money, so expressed to be received ; 
and as to the money arising from such sale or sales as afore- 
said, (as to which I direct a separate account to be kept,) 
my will is, that the same shall be in the first place applied 
in making good the deficiency, if any shall then be, of my 
personal estate, not specifically bequeathed, in paying my 
debts, fuucral, and testamentary charges and legacies, (save 
those for charitable purposes) and that the residue of such 
monies, or the whole thereof, if there shall be no such de- 
ficiency, shall be paid to such person or persons, and be ap- 
plied for such intents and purposes, as the residue of my 
personal estate is hereinbefore directed to be paid and ap- 
plied; and as to the rents, issues and profits of the said 
estates, until sale thereof, I will that the same shall be paid 
and applied in such manner as the interest of the money 
arising by sale thereof would be payable or applicable to un- 
der this my will, in case such sale had taken place. Provided 
always, and it is my will, that in case the trustees or trustee 


No. 4. 
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for the time being of the residue of my said fathers personal 
estate, shall be willing to accept a conveyance and assign* 
ment of my freehold and leasehold estates, in B— *•, afore* 
said, or any of them, or any part thereof at the above-men* 
tioned sum or sums of money, for which I purchased the 
same, then and in such case it shall be lawful for the trus- 
tees or trustee for the time being, under this my will, to 
make such conveyance and assignment accordingly, on ob- 
taining a sufficient discharge for so much of the said balance 
on account of the said residuary estate in my hands, as the 
consideration money of the estate or estates comprised in such 
conveyance or assignment shall amount to. Provided always, 
and my will is, that it shall and may be lawful to and for the 
said, &c. and the survivor of them, and the heirs, executors, ad* 
ministrators, and assignsof such survivor, from time to time, by 
indenture or indentures under their or his hands and seals, or 
hand and seal, to demise or lease the said freehold and lease* 
hold hereditaments, and premises, so vested in them as afore* 
said, or such of them as shall be remaining unsold or undis* 
posed of, during the minority of the said I. P. and R. S., or 
either of them, unto any person or persons, for any term or 
number of years not exceeding 21 years, in possession, not in 
reversion, or by way of future interest, so as upon every 
such lease there be reserved and made payable, during the 
continuance thereof respectively, the best and most improved 
yearly rent or rents that can be reasonably had for the same, 
to be incident to the reversion of the premises so to be de- 
mised, without taking any sum or sums of money, or other 
thing by way of fine or premium for the making of any such 
lease, and so as none of such lessees shall be made dispunish- 
able for waste, and that in every such lease there be contain- 
ed a clause of re-entry for non-payment of the rent or rents, 
to be thereby respectively reserved, and that such lessees 
seal and deliver counterparts of such lease and leases. Pro- 
vided, and my will further is, [proviso for substituting new 
trusteps with safety, and indemnity clauses.] 
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Part of a Will directing a Settlement , with Limitations in a 

strict Form for preserving the Estate in the Family of the 

. Testator . 

I GIVE and devise all and singular my freehold manors, 
messuages, lands, tenements, and hereditaments, wheresoever 
and whatsoever, not hereinbefore devised, unto the said 
J. W. and Sir R. J. B., their heirs and assigns, to hold the 
same to the uses following, that is to say, as to, for and con- 
cerning all such of the same hereditaments and premises, as 

are situate in the parish, township, or precinct of N , in 

the county of N , with their appurtenances, to the use 

of the said Sir G. C., R. M., and J. D., their executors, and 
administrators, for, and during, and unto the full end and 
term of 99 years, to commence and be computed from the 
time of my decease, without impeachment of waste, upon the 
trusts, and to and for the intents and purposes, and with, 
under, and subject to the powers, provisos and declarations 
hereinafter declared or expressed with respect thereto : and 
as to, for, and concerning all such of the same hereditaments 
and premises as are situate in the parishes, townships, or 
precincts of F. II. and S. and the parishes or townships con- 
tiguous and next adjoining thereto, with the appurtenances, 

except the manor or lordship of F , and the advowson of 

. the rectory of F , to the use of the said Sir G. C., R. M., 

and J. D., J. C. J., and J. F., their executors, and admi-. 
nistrators, for and during and unto the full end and term of 
200 years, to commence and be computed from the time of 
my decease, without impeachment of waste, upon the several 
trusts, and to and for the several intents and purposes, and 
with, under, and subject to the several powers, provisos, re- 
strictions, and declarations hereinafter expressed with re* 
spcct thereto ; and as to, for, and concerning, as well all and 


Testator 
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real estates 
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singular the said hereditaments, and premises comprised in 
the said several terms of 99 years, and 200 years respec- 
tively, from and after the end, expiration, or other sooner 
determination of the said terms respectively, and in the 
mean time subject thereto respectively, as also all and singu- 
lar other the hereditaments lastly hereinbefore by me de- 
vised, from and immediately after my decease, to the uses of 
the said J. W. J., and Sir R. J. B., their heirs, and assigns 
for ever upon the trusts, nevertheless hereinafter mentioned, 
that is to say, upon trust; and I do hereby direct that they 
the said J. W., Sir R. J. B., or the survivor of them, or the 
heirs of such survivor, shall with all convenient speed after 
my decease, convey and assure all and singular the said ma- 
nors, messuages, farms, lands, tenements, and hereditaments, 
subject as to such of the said hereditaments as are comprised 
in the said several terms of 99 years, and 200 years respec- 
tively, to the same terms respectively, and the trusts thereof, 
to and for the uses, intents, and purposes, upon the trusts* 
and with, under, and subject to the powers, provisos, condi- 
tions, restrictions, and limitations hereinafter expressed con- 
cerning the same, that is to say, to the use of my said son 
W. A., and his assigns, for and during the term of his na * 
tural life ( 1), without impeachment of waste, so far as is con- 


(1) W here the object of the testator is to preserve the devised 
estates as long as possible in his family, he may devise the fee to 
trustees and their heirs to the following uses, viz. to the use of h{s 
eldest son, for the term of 99 years, to be computed from the day 
of his, the testator’s decease, and fully to be complete and ended, 
if his said son shall so long live, and from and immediately after the 
determination of the said term, and in the mean time subject there* 
to, to the use of the trustees and their heirs, during the life of the 
said son in trust, in the usual form, to preserve the contingent re- 
mainders, and from and after the decease of the said son, to the 
use of the first and other sons of that son in tail male, to be follow- 
ed with like limitations successively, in favour of the younger sous 
of the testator, and their first and other sons respectively, remain- 
der to testator’s eldest daughter, for a similar term, if she should so 
Jong live, remainder to trustees to preserve contingent uses, and so 
on, with like limitations successively in favour of the testator’ 
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sistent with the trusts of the same several term of 99 years, 
and 200 years respectively, while the same shall be respec- 
tively subsisting, and from and after tbe determination of 
that estate, by forfeiture or otherwise, in the life-time of the 
said W. A., to the use of trustees in such settlement, to be 
named, and their heirs, during the life of the said W. A., in 
trust by the usual ways and means to support and preserve 
the contingent uses and estates thereby limited, but never- 
theless to permit and suffer the said W. A., and his as* 
signees, during his life to receive and take the rents, issues, 
and profits thereof, for his and their own benefit ; and from 
and after the decease of the said W. A., to the use of the 1st, 
2d, 3d, 4th, and all and every other son and sons of the 
body of the said W. A., lawfully begotten, or to be begotten, 
severally, successively, and respectively, and in remainder, 
one after another, as they respectively shall be in seniority 
of age and priority of birth, and the several respective heirs 
male of the body and respective bodies of such son and sons, 
lawfully issuing, so as that every elder of such sons, and the 
heirs male of his body issuing, shall be always preferred to 
and take before the younger of such sons, and the heirs male 
of his and their body and bodies issuing, and for default of 
such issue, to the use of my said younger son Edward, for 
and during the term of his natural life, without impeachment 
of waste, so far as is consistent with the trusts of the same 
several terms of 09 years, and 200 years respectively, while 

♦ 

younger daughters, with remainder to their first and other sons re- 
spectively, in tail male, in the same manner with successive re- 
mainders, if testator please, to daughters of sons, and then to 
daughters of daughters, as tenants in common in tail, with cross re- 
mainders. 

The consequence of thus giving to the children of the testator 
terms of years determinable with their lives, instead of estates of 
freehold, will be, that they will not be able with the concurrence 
of the tenant in tail in remainder, unless the trustees will join in 
making a tenant to the praecipe, to suffer a recovery so as to defeat 
the remainders after such tenant in tail : the tenant in tail can, fn 
such a case, only bar bis own issue by a fine. 


No. 5. 
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No. 5. the same shall be respectively subsisting, and from and after 
the determination of that estate, by forfeiture or otherwise, 
in the life-time of my said son Edward, to the use of such 
trustees in such settlement to be named, and their heirs, 
during the life of my said son Edward, in trust, by the usual 
ways and means to preserve and support the contingent uses 
and estates thereby to be limited, but nevertheless to permit 
and suffer my said son Edward, and his assigns, during his 
life, to receive and take the rents, issues, and profits thereof, 
for his and their own use and benefit, and from and after the 
decease of my said son Edward, to the use of all and every 
other the 1st, 2d, 3d, and 4th son and sons of the body of my 
said son Edward, lawfully begotten, severally, successively 
and respectively, and in remainder, one after another as they 
respectively shall be in priority of birth and seniority of age, 
and the several and respective heirs male of the body and 
respective bodies of such son and sons, lawfully issuing, so 
as that the elder of such sons, and the heirs male of his body 
issuing, shall always be preferred to and take before tho 
younger of such sons, and the heirs male of his and their body 
and bodies issuing ; and for default of such issue, to the uso 
of all and every other the son and sons of my body* lawfully 
begotten, or to be begotten, severally, successively, and re- 
spectively, and in remainder, one after another as they re- 
spectively shall be in seniority of age, and priority of birth, 
and the heirs male of the body and respective bodies of such 
son and sons lawfully issuing, so as that the elder of such 
sons, and the heirs male of his body shall be always preferred 
to and take before the younger of such sons, and the heirs 
male of his and their body and respective bodies issuing; and 
For default for default of such issue, to the use of trustees and their 

Ot 1S&UC o t 

sons, to heirs, during the lives of my said daughters L. and C., and 
tlurlag the the 1'fe of the survivor of them, in trust to pay the rents, is- 
twodau'u- 8ues > an d profits thereof to such person or persons respec- 
ters, anl tively as they my said daughters respectively, during their 
vor of * joint lives, by any writing or writings under their respective 
theirsepa- hands, shall from time to time as the same respectively shall 
respective- ^come due or payable, but not by way of anticipation, di- 
Jy, with li- rect or appoint, so as that my said daughters, during their 
to' their re- joint lives, shall not have a power of disposing of more than 
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a moiety each of the said rents, issues, and profits, and for No. 5. 
want of such direction or appointment, into the proper hands 
of them respectively in moieties, whilst both of them shall be issnein 6 
living, for their respective, sole, and separate use, exclu- auck^imf- 
sively and independently of any husband or husbands, and 
not in anywise to be subject to the controul, debts, or en- ritance not 
gagements of their respective husbands ; and from and lm- p lace til j 
mediately after the decease of either of my said daughters Jjjjjk 
who shall first happen to die, then in case such daughter so shun be 
dying shall leave any child or children, her surviving, in prevent 
trust during the natural life of the survivor of my said daugh- tiiuhat 0 * 
ters, to pay and apply one moiety or equal half part of the 
rents, issues, and profits of the said premises unto, between, distinct 
or amongst, or for the benefit and advantage of sucli child or go l^suc^ 
children, in equal shares and proportions, if more than one, 
and if there shall be only one such child, then for the benefit testator’s 
and advantage of such one child; and to pay and apply the ters ?u tail 
ither moiety of the said rents, issues, and profits to such 
.ierson or persons as such surviving daughter, by any writ- of 8,10,1 is - 
ing or writings under her hand, shall from time to time as tiveiy,thei* 
the same shall become due or payable, but not by way of an- an^othc? 
ticipation, direct or appoint, and for want of such direction 8< JjJ 8 r ot *** 
or appointment, into the proper hands of such surviving daughter 
daughter, for her sole and separate use exclusively and in- SJlyT* 
clopendently of any husband, and not to bo in anywise sub- 
ject to the controul, debts, or engagements of any husband; 
but in case such daughter so first dying as aforesaid shall not 
leave any child or children, her surviv ing, or leaving any 
such, all of them shall happen to die during the life of such 
surviving daughter, then upon trust, from and immediately 
after the decease or such failure of children of such daughter 
so first dying as aforesaid, as the case may happen, in trust, 
to pay and apply the whole of the said rents, issues, and pro* 
fits to such person or persons as such surviving daughter, by 
any writing or writings under her hand, shall from time to 
time, during her life, as the same shall become due or paya- 
ble, but not by way of anticipation direct or appoint, and for 
want of such direction or appointment into the proper hands 
of such surviving daughter, for her sole and separate use ex- 
clusively and independently of any husband, and not to be in 
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Ai>d after 
the de- 
cease of 
4>otli 

daughters , 
and failure 
of issue of 
both their 
bodies, 
then as to 
the entire- 
ty of the 
premises, 
to the 
daughters 
of testa- 
tor’s eldest 
son as to* 
mints in 
common in 
tail, with 
cross re- 
mainders ; 
and for de- 
fault of 
such issue 
to t!l«! 
daughters 
of his se- 
cond son in 
like man- 
ner : and 
for default 
of such 
issue then 
as to one 
moiety to 
die use of 
the daugh- 
ter of tes- 
tator's eld- 
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anywise subject to the controul, debts, or engagements of 
any husband ; and my will is that the respective receipts in 
writing of my said daughters, and the receipt of the sufvivor, 
notwithstanding any coverture, or the receipt or receipts of 
the person or persons to whom they respectively, or the sur- 
vivor of them, shall direct the said rents, issues, and profits 
to be paid as aforesaid, shall be good.and effectual releases 
and discharges for the rents, issues, and profits therein men- 
tioned to be received; and upon further trust, during the 
lives of my said daughters, and the life of the survivor of 
them, to preserve the contingent uses and estates, to be li- 
mited as hereinafter mentioned ; and from and after the de- 
cease of the survivor of them my said daughters, as to one 
moiety or equal half part or share of the same hereditaments, 
to the use of the first and other sons of my said daughter L. 
successively, according to their respective seniorities in tail 
male, and for default of such issue, to the use of the first and 
other sons of my said daughter C. successively, according to 
their respective seniorities in tail male; and as to the other 
undivided moiety or equal half part or share of the same he- 
reditaments, to the use of the first and other sons of my said 
daughter C. successively, according to their respective seni- 
orities in tail male, and for default of such issue, to the use 
of the first and other sons of my said daughter L. succes- 
sively, according to tfieir respective seniorities in tail male ; 
and from and after the decease of both my said daughters, 
and failure of issue male of both their bodies as aforesaid, 
then as to the entirety of the same hereditaments, to the use 
of all and every the daughter and daughters of my said son 
W. A. if more than one as tenants in common in tail, with 
cross remainders in tail, between or among them; and if all 
his daughters but one shall die without issue, or he shall 
have but one daughter, to the use of such one or only daugh- 
ter in tail; and for default of such issue, to the use of all and 
every the daughters and daughter of my said son Edward, if 
more than one, as tenants in common in tail, with cross re- 
mainders in tail, between and among them; and if all his 
daughters but one shall die without issue, or he shall have 
but one daughter, to the use of such one or only daughter in 
tail : and for default of such issue, then as to one undivided 
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moiety or equal half part or share of the same hereditaments, 

to the use of all and every the daughter and daughters of my ^ daugh- 

said daughter Ij. if more than one, as tenants in common, in ter, as tc- 

tail, with cross reminders in tail, between or among them ; CO mmon in 

and if all her daughters but one shall die without issue, or 

she shall have but one daughter, to the use of such one or maindcrs. 

only daughter in tail-: and for default of such issue, to the 

use of all and every the daughter and daughters of my said sudussue 

daughter C. if more than one, as tenants in common in tail, daughters 

with cross remainders in tail, between or among them ; and yoingcst 

if all her daughters but one shall die without issue, or she 

shall have but one daughter, to the use of such one or only manner. 

daughter in tail : and as to the other undivided moiety or ^" d 0 5J e ? 

equal half part or share of the same hereditaments, to moiety to 

the use of all and every the daughter and daughters of the daugh- 

my said daughter C. if more than one, as tenants in ymnigest 11 ' 

Common in tail, with cross remainders in tail, between . t1a ! , S ,lter > 

* ■'in like 


or among them ; and if all her daughters but one shall manner. 

die without issue, or she shall have but one daughter, to the ' d<v 

use of such one, or only daughter, in tail : and for default *” c j , 1 l ie iss,ie 

of such issue, to the use of all and every the daughters and daughter* 

daughter of my said daughter L. if more than one, as te- cstd'augh- 

jiants in common in tail, with cross remainders in tail, be- ter > ,n likc 
7 # 7 manner. 

tween or among them ; and if all her daughters but one shall And after 

die without issue, or she shall have but one daughter, to the of e both e * S# 

use of such one or only daughter in tail : and from and at darter*, 

« i „ . _ _ _ and failure 

ter the decease of both ot my said daughters, and such ofsuch 

failure of issue of both their bodies as aforesaid, then as to tioned 611 

the entirety of the same hereditaments, to the use of my own l^tif their 

right heirs. Provided always, and I do hereby declare my bodies, to 

will and mind to be, that in the settlement so to be made as testaior^ 


aforesaid, shall be contained a proviso, that all and every heirs” 8111 
the person and persons, who, by virtue of the limitations to Clause 

binding 

■ — - ■ - -- - - the testa* 

tor’s de~ 

* It seems pretty well settled that this is not a condition prece- 
dent to the vesting, and therefore a tenant in tail may suffer a re- *ors of his 
covery without troubling himself to take the name, if he objects to^ake the 
to it. Upon this question being put to the late Mr. Fearne, how- 
ever, though he thought it not absolutely necessary, yet he said he amis of his 
would advise it to be done on the party’s coming of age, before. 
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No. 5. tie therein contained, or of this proviso, shall become en- 
titled to the possession, or to the rents, issues, and profits 
of the manors, and other hereditaments, in such settlement 
to be comprised, and who shall not then be called by the 
name, or use the arms of II. except as hereinafter excepted, 
or otherwise provided, do and shall, within the space of one 
year next, after they respectively shall become entitled to 
the possession, or to the rents and profits thereof : and also, 
that all and every the person or persons, whom the said L. 
or any issue female of my said sons or daughters respectively 
shall marry, shall and do, if the said L. or such other issue 
female respectively, as aforesaid, shall, at the time of such 
her or their marriage, or respective marriages, be so entitled 
as aforesaid, then within one year next, after the solemniza- 
tion of the said marriage, or marriages, respectively ; and if 
the said L. or such other issue female respectively as afore* 
said, shall not be entitled at the time of such her or their 
marriage, or respective marriages, but shall afterwards, du- 
ring her or their marriage, or respective marriages, become 
so entitled as aforesaid, then w ithin the space of one year next 
after she or they shall severally become entitled as aforesaid, 
take upon himself, herself, and themselves, and use in all 
deeds and writings, whereto or wherein he, she, or they shall 
be a party or parties, and upon all other occasions, the sur- 
name of II. only, and no other surname : and also shall and 
do quarter the arms of H. with his, her, or their own family 
arms ; and shall and do, within the space of one year, apply 
for, and endeavour to obtain an act of parliament, or proper 
licence from the crown, or take such other means as may be 
requisite and proper, to enable and authorize him, her, or 
them respectively to take, use, and bear the surname and 
arms of II. ; and that in case any such person or persons 
shall refuse or neglect, or discontinue to take and use, such 
surname and arms, and to take such proper steps and means 
as may be requisite to enable and authorize him, her, or 


suffering the recoveiy, and the recovery to be suffered in the name 
directed to be assumed, to prevent all questions on the point. Sea 
the case of Gulliver v* Ashby, 4 Burr. 19291. Blackgt* 607. 
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them so to do, within the space of one year as aforesaid, No. 5. 
then from and after the expiration of the said space of one 
year, the use or estate, or uses or estates, so to be limited 
to him, her, or them respectively, so neglecting or refusing, 
shall cease, determine, and become utterly void, and that all 
the said manors, and other hereditaments, hereinbefore di- 
rected to be conveyed, and settled as aforesaid, shall in sucli 
case, immediately thereupon, go to the person or persons 
next in remainder, under the limitations in such settlement 
to be contained, in the same manner as if such person or 
persons, so neglecting or refusing, being tenant or tenants 
for life, were dead, or being tenant or tenants in tail male, ‘ 
or in tail, were dead without issue inheritable under the esr 
tate tail, or estates tail, then vested in possession, or in re- 
mainder, in the person or persons so refusing or neglecting : 
provided always, and I do hereby expressly declare my will 
and mind to be, that the clause hereinbefore contained for 
compelling the persons hereinbefore mentioned, to use the 
name and arms of H. shall not extend to any person or per- 
sons, who shall, under any will or other instrument whatso- 
ever, made prior to the 1st day of January, , be under 

any previous obligation of using any other family name, or 
'bearing any other family arms. And I do hereby declare my Settlement 
will to be, that in such settlement shall be contained a power 10 contai “ 
to enable the person or persons, who, for the time being, leasing. 
«hall, by virtue of the limitations in such settlement to be 
contained, be entitled to the said manors and hereditaments 
thereinbefore directed to be conveyed ^nd settled as afore- 
said, for an estate of freehold, to grant, demise, limit, or 
hppoint all and singular the said hereditaments, or any of 
them, or any part thereof, for any term or number of years, 
tiot exceeding 21 years, at the most improved rent, without 
taking any fine, and under the usual restrictions, so never- 
theless that no such lease of all or any part of the heredita- 
ments, comprised in the said term of 2000 years, be made to 
commence prior to the 29th day of September, which wiU 
be in the year of our Lord ■ And I do hereby also 

direct, that in such settlement, so to be made as aforesaid, 
there be contained a power, enabling the said Sir G. C., 

M', J . D', J. C. J., and J. F., and the survivors and sur- 
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No. 5. TiVor of them, and the executors and administrators of such 
survivor, from time to time, to demise or lease all and singu- 
lar the hereditaments comprised in the said term of 2000 
years, or any of them, or any part or parts thereof, for any 
term or number of years in possession, determinable on or 
before the said 29th day of September, which will be in the 
said year of o.ur Lord, at the most improved rents, without 
taking any fine, and under the same restrictions ; and also a 
Alto a power to enable the said Sir G. C., R. M., J. D., J. C. J., 
enable the and ai| d survivors and survivor of them, and the 
•e/fof^ex- exec,, l° rs and administrators of such survivor, from time to 
change. time, and at any time or times hereafter, at the request, and 
by the direction of the person or persons who, for the time 
being, shall be entitled to the hereditaments, to be comprised 
in the settlement hereby directed to be made as aforesaid, 
for an estate of freehold, either in possession, or in remain- 
der, immediately expectant upon the said several terms of 
99 years, and 200 years respectively, signified by some writ- 
ting under the hand and seal, or hands and seals of such per- 
son or persons, attested by two or more credible witnesses, to 
make sale of, or to convey in exchange for, or in lieu of other 
hereditaments, all or any of the hereditaments to be comprised 
And to in the settlement so to be made as aforesaid, the fee simple 
wUhtoe 0 ’ an( * inheritance thereof, as well as for the said terms of 99 
money years, and 200 years respectively, due regard being had to 
from such the proviso next hereinafter contained or expressed, with 
lanX^ the usual clauses, making the receipts of the said Sir G. C., 
the newly J- D.,J.C,J.,J. F., or the survivors or survivor of 

purchased them, or the executors or administrators of such survivor, 
Mich as are effectual discharges to the purchaser or purchasers of the 
exchange, hereditaments which shall be so sold, and the .usual direc- 
nses*** tions to lay out the money to arise by such sale or sales, in 


Where the * Where a will, directing money to be laid out in land, points 

recttdto" to a P ftrticu l ar estate, if that fails, it may be laid out in other lands, 

be purcha* the particular direction being only a mode of executing the pri- 
sed cannot _ .... ... 

be had, mar y intention to purchase lands, 10 Vez. Jun. 618. This has 

mayb 1 e ftds becn dccided, y holden by the present Lord Chancellor, though 

bought. Lord Thualow used to differ with Lord Rosljn on this question; 
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the purchase of other freehold lands of inheritance* or of No. 5. 
copyhold lands, convenient to be held with the lands to be 
comprised in such settlements as aforesaid, or any of theni* 
or so to be purchased or taken in exchange, in pursuance of 
this my will, and to settle the lands so to be purchased, or so 
to be received in exchange as aforesaid, to such uses as the 
hereditaments, which shall be so sold or conveyed in ex- 
change, stood settled, and limited respectively, immediately 
before Buch sale or exchange, or as near thereto as the na- 
ture of the tenure and circumstances will permit, any thing 
hereinbefore contained to the contrary thereof in any wise 
notwithstanding. Provided always, and I do hereby declare jj, n j ta . 
my will to be, that no manors, messuages, lands, tenements, 
or hereditaments, situate, lying, and being, in the parishes of the 

, and , respectively, or any of them, shall be sold, Ust-mcn- " 

aliened, or disposed of, except in exchange for, or in lieu of, 
hereditaments in the parishes of A. and B. in the said county t0 

*■ v specific 

of N. respectively, or one of them, and two pieces of ozier objects, 
ground, or meadow, lying in the last-mentioned parishes, or 
one of them, or partly there, and partly in some other pa- 
rish or parishes, abutting east, on a brook or rivulet that 

runs through the commons of and — , and is 

there the boundary of the parish of G. against the said pa- 
rishes of A. and B. And further, that no sale, alienation, 
or disposition as last mentioned, shall be made of the alter- 
nate right of presentation to the rectory of K. except for the 


the Jatter lord being of the opinion to which Lord Eldon has since 
added the weight of his authority. 

Whether money directed to be laid out in land, in a particular Where the 
place, shall, if land cannot be procured there, be laid out else- noTtlle es- 
where, has been left undecided by the present chancellor. Lord Sl,e " 
Rosslyn was of opinion it might, Lord Thurlow that it could not, 
see 10 Vez. Jun. 610. But as Lord Eldon held the affirmative on 
the other question, when it came before him a short time afterwards, 
a conjecture may be allowed as to the probable result, if his Lord- 
ship were now called upon to settle the point where the place, and 
not the estate, was particularised. See Maynwaring u? Maynwar- 
' ing, 3 Atk. 414. Oldham, v, Hughes, 2 Atk. 458. 

VOL. II. V 
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*Nd. 5. actual exchange of, or for the alternate right of presentation 
to the rectory of A, in the said county of N. upon such 
terms as the said Sir G. C., R.M., J. D., J. C. J.,and J. F., 
or the survivors or survivor of them, or the executors or 
Other administrators of such survivor shall judge proper. And 
be^nserted m Y will is, and 1 do hereby declare, that there shall likewise 
'tjementai ^ inserted In the said settlement, all such further and other 
coan ecl additional clauses, declarations, agreements, powers, and 
vise, but to provisos, as the counsel of the said J. W. and Sir R. J. B., 
formabie t>r survivor of them, or the executor or administrator of 
such survivor shall advise to be proper or expedient, but 
conformable to the general spirit and intent of this my will. 
Trust of And I do hereby declare, that the said term of 99 years 
*9 ywr», 0f hereinbefore limited in use to them the said Sir G. C., R. M., 
an nuity 1111 an< * an ^ * n hereditaments and premises in N. 

for the as aforesaid, is so limited to them, and that they, the said Sir 

uarned. 6* C., R. M., and J. D. and the survivors or survivor of 

them, and the executors and administrators of such survivor 
shall stand, and be possessed of, and interested in the same, 
and the hereditaments therein comprised, upon the trusts, and 
to and for the intents and purposes, and under and subject 
to the "provisos hereinafter declared or expressed, of and 
concerning the same, that is to say, in trust by mortgage of 
the hereditaments comprised in the same term, or a compe- 
tent part, or competent parts thereof, from time to time, and 
by and out of the rents, issues, and profits thereof, or by 
any of the said ways and means, or by any other such ways 
and means as to the said Sir G. C., R. M., and J. D., or the 
survivors or survivor of them, or the executors or adminis- 
trators of such survivor shall seem meet, to levy and raise, 
by even and equal quarterly payments or portions, one an- 
nuity, or clear yearly sum of 400/. of lawful money of 
Great Britain, during the life of my said brother R. H. and 
for one year after his decease, free from all deductions 
or abatements whatsoever, and also all such sum and sums 
of money as shall be sufficient to pay and reimburse to the 
said trustees respectively, their respective executors and ad- 
ministrators, all eosts, charges, losses, damages, and ex- 
penses, which they respectively shall or may sustain, expend, 
or be put unto, in, or about the levying or raising .the said 
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' annuity, or yearly *um of 400/. or any part thereof or in No. 5. 
anywise relating thereto, and frbm time to time, by and out of 
the said annuity, or yearly sum of 400/. as the same shall bo 
received, in the first place to make such allowances to my 
said brother R. H. as are now usually made to him, and to 
defray and pay the other charges and expences now usually 
incurred for his maintenance, together with such further ad- 
ditional sums as the said Sir G. C., R. M., and J. D., or the 
survivors or survivor of them, or the executors or administra- 
tors of such survivor may deem requisite or proper, for his 
additional comfort or convenience, and also all expenses at- 
tending the funeral of my said brother, arfd all just debts as 
may be owing by him, or on his account, at the time of his 
death, and from time to time to pay the residue of the said 
annuity or yearly sum of 400/. after answering all and every 
the purposes aforesaid, to the person or persons who shall, 
for the time being, be intitled to an immediate estate of free- 
hold, of and in the hereditaments comprised in the said term 
of 99 years, expectant on the same term, or to the receipt of 
the rents, issues, and profits thereof, for his, her, or their own 
absolute use and benefit. Provided always, and I do hereby 
declare my will to be, that from and after the trusts and pur- 
poses by this my will declared or expressed, of or concern- 
ing the said term of 99 years, shall be fully performed and p rov j sofaf 
satisfied, or shall become unnecessary or incapable of being cesser of 
performed, or be otherwise discharged, the said term of 99 when the 
years, of and in the said hereditaments comprised therein, befulfiUed^ 
or so much thereof as shall not have been mortgaged for the 
purposes aforesaid, shall cease, determine, and be absolutely 
void to all intents and purposes whatsoever. And I do Tmstiof 
hereby declare, that the said term of 9000 years liereinbe- *ooo e ^ a r* 
fore limited in use to them, the said Sir G. C., C. M., J. D., t0 “ d th « 
J. C. J., and J. F., their executors and administrators as estate, if 
aforesaid, is. so limited to them, and that they the said Sir 
G. C., R. M., J. D., J. C. J., and J. F., their executors 
and administrators. shaU stand possessed of, and interested a ? d le s*- 

cies,and to 

therein, upon the several trusts, and to and for the several defray the 
intents and purposes, and with, under, and subject to the se- ke ^°ng ° f 
veral powers, provisos, restrictions, and declarations follow- ^ com^' 
ing, that is to say, upon trust, that they, the said Sir G. C., P ri **d in. 
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No. 5. R. M., J. D., J. C. J., and J. F., and the survivors and sur- 
vivor of them, and the executors and administrators of such 
pay the ex- survivor, shall and do, by mortgage or sale of the heredita- 
renewals ments, and real estate, comprised in the said term, or a com- 
abhf leased P eten ^ part, or competent parts thereof, from time to time, 
and fmes an d by and out of the rents, issues, and profits thereof, or 
nuttances by cutting down timber, or other trees, so nevertheless that 
hold?’ to no timber or other trees be cut down without the consent in 
pay th f, 0 f writing of the person or persons, for the time being, intitled 
purchasing to the next immediate estate of freehold of and in the said liere- 
and com- ditaments comprised in the said term of 2000 years expectant 
and ofui-*’ on sa id term, or by all or any of the said ways and means or 
closure by any other such ways and means as to the said Sir G. C., R. 
the rcceiv- M., J. D., J. C. J., and J. F., or the survivors or survivor of 
rents of the them, or the executors or administrators of such survivor shall 

estates seem meet, levy and raise such sum and sums of money as shall 
comprised . J 

within the be sufficient to pay, and shall and do accordingly pay, after 

my personal estate not hereby specifically bequeathed shall be 

applied so far as the same shall extend, my funeral expellees, 

and the expences of proving this iny will, and the pecuniary 

legacies, (except the additional portions) and the annual 

sums for my younger children, hereinafter directed to be 

raised or paid and given, and all my bond, simple contract, 

and other debts, and the interest of such debts as carry in- 

by way?” terest, as the same shall become due, and all arrears thereof, 

and all the expences of keeping the said several premises 

comprised in the said term of 2000 years, in good order and 

repair, and the taxes, assessments, and out-goings in respect 


first term 
to pay ad- 
ditional 
portions, 
and to sa- 
tisfy such 
securities 
as shall 
have been 
given for 
the same ; 
and to 
raise a sum 


jointure 
for such 
woman as 
testator’s 
younger 

mar'y-aud thereof payable by the landlord, and the expences of renew- 

to lay out 
the residue 
in the 
funds, to 
accumu' 


ing from time to time the leases of my several leasehold es- 
tates hereinafter bequeathed until the whole beneficial inter- 
ests therein respectively shall vest in any person or persons 

late for yo absolutely, (so nevertheless that no renewal shall be taken of 
years ot J % 

the term the lease of the manors of S , and the lands and te- 

subjcct in nements hereinafter mentioned to be holden by lease under 
place to the crown, without the consent of such person or persons as 
satisfying hereinafter mentioned) and also the expences of all admit- 

the atorc- 4 

(aid trusts, tances to copyhold estates under this my will, and the e£- 
answcr die pences attending the purchase of any cottages, with the ap- 
ttoned ob* purtenances and commonable rights within the parish of F. 
jects. 
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aforesaid, which the said Sir G. C., R. M., J. D., J. C. J. No. 5. 
and J. F., or the survivors or survivor of them, or the exe- 
cutors or administrators of such survivor shall judge it ex- 
pedient to purchase, so as the consideration-money for the 

whole of such purchases do not exceed the sum of /. and 

so as the hereditaments so to be purchased be settled and as- 
sured to such uses, and upon, to, and for such trusts, intents 
and purposes, and with, under, and subject to such powers, 
provisos, limitations, and declarations, as at the respective 
times of such purchase or purchases being made, shall be 
subsisting or capable of taking effect as to the hereditaments 
and premises comprised in the said term of 2000 years, un- 
der or by virtue of this my will, or of the settlement herein- 
before directed to be made as aforesaid, and also all expences 
attending any inclosure of the common of F. and the plant- 
ing thereof or otherwise improving the same ; and the ex- 
pences of my trustees and executors in the execution of this 
my will, and the trusts and powers herein contained, and a 
proper and sufficient salary or allowance to the person or 
persons who for the time being shall be employed in manag- 
ing my estates comprised in the said term of 2000 years, and 
receiving the rents and profits thereof, and keeping books 
and accounts for my trustees for the time being, of all mat- 
ters relating to this my will, and the trusts herein contained 
or expressed: and in the next place levy and raise, and pay 
such additional portions for my daughter L. and my said son 
E. as are hereinafter mentioned, when and as the same re- 
spectively shall become due and payable, and be called in 
and demanded, or discharge and satisfy such securities as 
may have been given for the same, and all mortgages which 
shall have been made for raising the same, and also such an- 
nual sum for or in the nature of a jointure for any woman 
with whom my said son E. shall happen to marry, as herein- 
after is mentioned, and such sum in gross for the benefit of 
the younger sons and daughters of my said son E. as herein- 
after is mentioned, and all such sum and sums of money as 
shall be sufficient to answer all and every the payments here- 
inafter directed to be made out of the money to arise or be 
received under or by virtue of the trusts of the said term of 
2000 years; and shall and do accumulate from time to time 
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N®- 5. for and during and unto tile full end and term of 20 years, Ur 
commence and be computed from the time of my decease, so 
much of the rents, issues, and profits of the said heredita- 
ments and premises comprised in the said term of 2000 
years, as shall not be from time td time applied for sbme or 
one of the purposes aforesaid, according to the direction 
aforesaid, and lay out and invest the same from time to time 
in the names or name of them my said trustees, or the sur- 
vivors or survivor of them, or the executors or administra- 
tors of such survivor, in some of the public funds, and from 
time to time accumulate the dividends, interests, and pro- 
ceed of such funds, or so much thereof as shall not be ap- 
plied for some or one of the purposes aforesaid, and lay out 
and invest the same in like manner, and so in like manner 
accumulate the dividends, interests, and proceeds of such other 
funds, or so much thereof as shall not be applied as aforesaidj 
to the intent that in this manner a fund may be established 
for answering the purposes aforesaid, and also the purposes 
hereinafter mentioned, out of which fund 1 direct the same 
or such of them as shall from time to time remain unsatisfied 
and be capable of being carried into effect, to be answered 
and carried into effect. And my will is, and I do hereby 
direct and appoint that by and out of the said fund so to be 
established as aforesaid but not otherwise, after the several 
purposes aforesaid, or such of them as shall be capable of be- 
ing carried into effect shall be satisfied, the trustees or trus- 

mltnftb <Ce t * me being the said term of 2000 years, hereby 

said fund limited or created, shall pay off and discharge all mortgages, 
securities, and charges which shall have been made of or 
•nortgage* upon any of my estates in pursuance or by virtue of this my 
•Fthc te*. will, besides such mortgages as are hereinbefore directed to 
State* he paid, and in the next place shall pay off and discharge so 
for as the said fund shall extend, such mortgage or mort- 
gages and securities as may then have been made in pursu- 
ance or by virtue of or under the said indenture of the — 
day of , or any part or parts thereof, for the pur- 

poses of raising all or any of the portions thereby directed to 
he raised, or any of them, or any part or parts of them, or of 
any of them; and in case the said last-mentioned portions or 
any part or parts thereof respectively, shall not have been so 



secured, then in trust to pay off and discharge such of the No. 5.. 
said portions or such part or parts thereof as shall not have 
been so secured. And I give and bequeath all my leasehold 
lands and tenements not hereinbefore bequeathed as afore* 
said, nor included in any settlement made by me previous to bequeath* 
the making of this- my will, unto the said Sir G. C», R. M., 

J. D., J. C. J., and J. F., their executors and administra* 
tors, for all my term and terms, estate and interest therein **■•» ud 
respectively, in trust in the first place out of the rents and pay the 
profits thereof, to- pay the rents reserved and to be reserved- 
by the respective leases under which the same are or shall- “JjP— {•**• 
be holden, and to perform and pay the expences of perform* covenant*, 
ing the covenants and agreements iir' such leases respectively Sw aU.” * 
contained on -the lessees or tenants^ parts, and to pay the- ^ 
taxes payable by the landlord in respect thereof and to re- t0 10 stand 
new and pay the expences of renewing such leases from time thereof 
to time, at the accustomed times of renewal^ and subject ^“reei.** 
thereto, to stand and be possessed and interested of and hr P 01 "* — 
the same respectively, upon suf h trusts, (2) and to and for may be 


(2) By a limitation of leaseholds or mere personal chattels In Of the e£ 
strict settlement where the personal estate is either included in the clauscfJS-* 

same limitation as the freehold, or limited with reference to such meeting 

leaseholds 

limitations of the freeholds, the first tenant in tail that come9 into to be set- 
esse, becomes absolutely entitled to the personal property, subject JJf^eJaw 
to the preceding particular estates therein, and this of course fie- will allow, 

upon trusts 

quently produces a separation between the real and personal estate, corns- 
See Gregory v. Pelham, 5 Bro. P. C. 435. and the Duke of Bridge- ^ 

water v . Egcrton, 2 Vez. 122 . and Duke of Marlborough tr. Spen- the free* 
err, 5 Bro. P. C. 592. But this vesting may be postponed by spe- 
cific limitations to a more distant period, and the estate made to 
accompany still further the freehold estates. The settler may sus- 
pend the absolute vesting of the leasehold estates to any period not 
exceeding 21 years, after a life or lives in being. In reference to 
these inodes of continuing the personal estate in the channel of the 
real estate, wills and settlements frequently vest the leasehold pro- 
perty in trustees, directing them to settle them according to the li- 
mitations of the freehold as far as the law will allow , or in terms of 
similar import. Lord Ilardwicke treated these words as affording 
a ground for a court of equity, to model the limitations accord* 
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#5. such intents and purposes, and with, under, and subject to 
such powers, provisos, conditions, restrictions, limitations) 
me*, trusts, and declarations, as will best and nearest correspond and 
deHarcd 1 * a S re ® with the uses, trusts, powers, provisos, conditions, re- 
am! limited strictions, limitations, and declarations, hereinbefore limited, 
eetning declared or expressed, of or concerning the hereditaments 


ingty; for he thought that this clause was to be considered as exe- 
cutory and directory, and that it was for that Court to direct such 
conveyance as would make the interests in both species of estates, 
correspond as far as by law was practicable, or in other words, as 
far as the settler or testator could himself have done; and it was 
plai/i he might have limited them to A. for life, remainder to his 
first son, and the heirs male of his body, and if such first son died 
before the age of 21, and without issue male, remainder over to his 
second son ; he might have made the same limitations over to all 
the other sons, and in default of such issue, he might have limited 
the remainder over; and in case no son had lived to attain the age 
of 21, the remainder would have been clearly good. It was said 
by Lord Hardwicke, that that was the common and known way of 
conveyancing in settling chattels, and that where things were di- 
rected to go as heir-looms with an estate, or in case of a marriage 
settlement, or the like, so far as they could by law or equity, it was 
very proper it should be left to the court to settle the conveyance. 
See Gower v. Grosvenor, Barnardiston’s ltep. in Ch. 54. and Traf- 
ford TrafFord, 3 Atk. 347. But other cases have held that these 
words, 66 as far as the law will allow,” do not necessarily import a 
desire that the chattels should be kept in the channel of succession 
as long as the ingenuity of conveyancers might contrive ; but that 
they must be understood as being meant only to direct that estates 
may be taken in the personal property as nearly correspondent as 
the law allows, having respect to their different natures. And this 
was Lord Thurlow’s opinion, in Vaughan v. Burslem, 3 6ro. C. C. 
101. who there held that when the first son came into esse, he was 
absolutely entitled under such a directory clause; see Foley u. 
Barneil, 1 Bro. C.' C. 274. It appears that Lord Eldon had consi- 
dered the question as settled by the two cases of Foley v. Barneil, 
and Vaughan v. Burslem, for in the Countess of Lincoln v* the 
Duke of Newcastle, 12 Vez. Jun. 218. he said that if he had de- 
cided that cause originally he should have decided it according to 
Vaughan v . Burslem, as considering himself bound by that case, 
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hereinbefore devised and directed to be settled as aforesaid, No. 5. 
(other than and except the said terms of 99 years, and 2000 
years hereby limited, and the trusts thereof), but so as such hold pro- 
leasehold premises be not considered as an interest vested in £ep?tlie** 
equity, in any person who would become entitled in equity 
to the whole interest therein, until such person shall attain 2000 years) 


and Foley v . Barnell, though he would confess he thought Lord 
Hardwicke’s the better doctrine. He acquiesced in the opinion of 
the other Lords who modified the decree upon the principle laid 
down by Lord Hardwicke. In the said case of Lady Lincoln v . 
the D. of N. the tenant in tail having arrived at 21 before the cause 
came on upon the appeal, it was only necessary to determine that 
the leasehold estate should be assigned absolutely to him, and all 
the succeeding directions of the decree which had prospectively 
carried on the limitations upon the plan adverted to by Lord Hard- 
wicke, in Gower v. Grosvenor, were left out, so that the decree, as 
it finally stood, affords no precedent for the form of the limitations 
to be adopted in order to carry into effect the directory clause 
above-mentioned. His Lordship said that according to his opinion, 
the best principle would be that the testator ought to bo considered 
as furnishing the Court with all the means of enabling the party to 
tie up the property, not as long as the rules of law would admit, 
but to that convenient extent which would enable tlie Court to ex- 
ecute the general primary purpose of the will or settlement to carry 
together the real and personal estate. And that principle clearly 
was not executed by the manner in which it w r as proposed to be 
done by the decree in that case; for by Lord JIardwicke’s method, 
and the method pursued in the decree, it was not to go over upon 
the simple contingency of the death under 21, but upon the event of 
the son’s dying under that age and without issue. Now under this 
form of limitation the son might upon arriving at the age of 14, be- 
queath the estate subject to the contingency of his dying under 21, 
not leaving issue, and supposing lie died intestate, under 21 leaviug 
issue, that issue male would not take the leasehold as he would the 
real estate, but the leasehold would be part of his general personal 
estate, which might go to the next of kin and equally to the vtffe 
with thfem. And if the going over were made to depend upon the 
simple contingency of the dying under 21, withoutoegard to issue, 
then if an infant son died, leaving issue, the real and personal es- 
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the age of 21 years, yet so nevertheless as not tb deprive 
such person during his, her or their minority, of the clear 
rents, issues, and profits thereof. And my will is, and 1 do 
hereby direct, that as soon as may be after my decease, a ca- 
talogue of all my books shall be taken, and an inventory 
made of all my plate, linen, china, pictures, prints, furniture, 

and household goods at house, such inventory to 

be made by two or more persons used. and accustomed to 
business of this kind, one of them to be named by niy eldest 
son, and the other or others by the said SiF 6. C., R. M., 
J. D. r J. C. J. r and J. F., or any two or more of them,, and 
three copies at least of the said catalogue and inventory, re** 
spectively, shall be made and signed by the persons taking 
the same respectively, one copy of which said catalogue and 
inventory respectively shall be delivered to my eldest son, 
one to my youngest son, and one to the said Sir G. C., R. 


tates would be separated, the real going to such issue in tail, and 
the leasehold going to the next remainder-man. Lord Eldon, how- 
ever, did not suggest any other mode ; and 1 am not aware of any 
ether or better now in use among conveyancers. The attempt is 
subject to great danger and difficulty. These rules and observa- 
tions apply to all personal estates, chattels, and goods where they 
are directed to go along with and accompany the freehold uses and 
estates, as far as the law will allow. And where the will directs 
the trustees, as to certain specific articles, to settle the same so as 
that they shall go with, and be annexed to the property of the man- 
sion house, and premises, as heir-looms, the principles above con- 
sidered are equally applicable. But where the will is net directory 
of a settlement, but limits the chattel to go as an heir-loom, it seems 
the first tenant in tail who comes into esse, will take it absolutely ; 
see the Duke of Bridgewater ©. Egerton, 2 Vez. 121. l Bro. C. C. 
280 (n.) Gower v. GrosVenor, Barn. Ch. R. 54. Foley u. Bar- 
well, 1 Bro. C. C. 274. and Vaughan v. Burslem, 3 Bro. C. C. 101. 
And whether a testator without interposing trustees directs that the 
chattels shall go as heir-looms with his real estate, or gives the 
chattels to trustees without words directory of any settlement to 
be made by them, but simply in trust to permit them to go with the 
manor-house, or to be enjoyed by such person or persons as shall 
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M., J. D., J. C. J. and J. F., or one of them; such last- 
mentioned copy of the said catalogue and inventory to be 
kept and preserved, with the books, papers, and receipts, re- 
lating to the trust estate as aforesaid : and I direct that no> 
article* whatever be removed from my said house until such 
catalogue and inventory shall be taken and signed. I be- 
queath to my dear wife all the furniture in the house at 

— ■ - ; I give and bequeath all my horses,, and ether 

cattle, and other my live stock, and all my farming and gar- 
dening implements and utensils, and also all wines, liquors, 

stores, and provisions, in or about my house at , 

aforesaid, to my said eldest son, absolutely ; I give to my 
daughter L. the whole of the furniture belonging to and 

commonly used in her apartments in bouse, and to 

my younger son all my books, plate, china, pictures, linen, 
household goods and furniture, in the chambers he now re- 
sides in or may reside in, or occupy at the time of my de- 
cease, and also [various specific bequests]. 


No, 5. 
'✓W 
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delivered 
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be, from time to time, under the will entitled to it, for so long time 
as the rules of law and equity will permit, the consequence will 
be the same. See the case of Carr v. Lord Errol!, 14 Vez. Jun. 
478. 
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No. 6 . 


A regular Settlement upon the Testator's Family. 

THIS is the last will and testament of me, J. B., &c. 
First, 1 give and devise all and singular my freehold 
manors, messuages, lands, tenements, hereditaments and 
real estates, whatsoever and wheresoever, together with 
their and every of their rights, members, and appurtenances, 
unto J. S. and S. J., their heirs and assigns for ever, to the 
several uses, upon and for the trusts, intents and purposes 
hereinafter limited, expressed and declared, of and concern- 
ing the same, (that is to say,) to the use of my eldest son, 
G. B. and his assigns, for and during the term of his natural 
life, without impeachment of or for any manner of waste, 
and from and immediately after the determination of that 
estate, by forfeiture or otherwise, in his life time, then to 
the use of the said J. S. and S. J. and their heirs, for and 
during the natural life of my said son, upon trust, to sup- 
port and preserve the contingent uses and estates hereinafter 
limited, from being defeated or destroyed, and for that pur- 
pose to make entries and bring actions, as occasion may re- 
quire ; but nevertheless to permit my said son and his 
assigns during his life, to receive and take the rents, issues 
and profits of the said manors and other hereditaments, for 
his and their own use and benefit, and from and immediately 
after his decease, then to the use of the first son of the said 
G. B., lawfully to be begotten, and of the heirs male of the 
body of such first son lawfully issuing, and for default of 
such issue, then to the use of the second, .third, fourth, and 
all and every other the son and sons of the said G. B., law- 
fully to be begotten, severally, successively, and in remain- 
der, one after another, as they shall be in seniority of age 
and priority of birth, and of the several and respective heirs 
male of the body and bodies of all and every such son and 
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sons lawfully issuing, the elder of such sons and the heirs v No. 
male of his body always to be preferred, and to take before 
the younger of such sons and the heirs male of his and their 
body and bodies ; and in default of such issue, then to the 
son of my second son, J. B., and his assigns, for and during 
the term of his natural life, without impeachment of or for 
any manner of waste, and from and immediately after the 
determination of these estates, by forfeiture or otherwise, 
in his life-time, then to the use of the said J. S. and S. J. 
and their heirs, for and during the natural life of the said 
J. B., upon trust, to support and preserve the contingent 
uses and estates hereinafter limited from being defeated or 
destroyed, and for that purpose to make entries and bring 
actions as occasion may require ; but nevertheless to permit 
my said son J. B. and his assigns during his life, to receive 
and take the rents, issues and profits of the said manors and 
other hereditaments, for his and their own use and benefit, 
and from and immediately after the decease of the said J. B. 
then to the use of the first son of the said J. B., lawfully to 
be begotten, and of the heirs male of the body of such first 
sou, lawfully issuing, and for default of such issue, then to 
the use of the second, third, fourth, and all and every other 
the son and sons of the said J. B., lawfully to be begotten, 
severally, successively and in remainder, one after another 
as they shall be in seniority of age and priority of birth, and 
of the several and respective heirs male of the body and bo- 
dies of all and every such son and sons lawfully issuing, the 
elder of such sons and the heirs male of his body always to 
be preferred and to take before the younger of such sons, 
and the heirs male of his and their body and bodies, and in 
default of such issue, then to the use and behoof of my third, 
fourth, and all and every other my son and sons hereafter to 
be born, severally, successively, and in remainder, one after 
another as they shall be in seniority of age and priority of 
birth, and of the several and respective heirs male of the 
body and bodies of all and every such son and sons lawfully 
issuing, the elder of such sons, and the heirs male of his 
body always to be preferred and to take before the younger 
of such sons and the heirs male of his and their body and 
bodies, and for default of such issue, then to the use of all 
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and every my daughter and daughters, equally to be divided 
between or amongst them, if more than one, share and share 
alike, as tenants in common, and of the several and respec- 
tive heirs of the body and bodies of such daughter and. 
daughters lawfully issuing, and in case there shall be a 
failure of issue of the body or bodies of any of such daugh- 
ters, then as to the share or shares (as well surviving or 
accruing as original) of such of them whose issue shall so 
fail, to the use and behoof of the survivors or survivor, and 
others or other of them, equally to be divided between or 
amongst such survivors and others (if more than one) share 
and share alike, as tenants in common, and of the several 
and respective heirs of the body and bodies of such surviv- 
ing and other daughter or daughters lawfully issuing, and 
in case all my daughters but one shall die without issue, 
then to the use and behoof of such one daughter and the 
heirs of her body lawfully issuing, and in default of such 
issue, then to the use of the heirs of my body, and in default 
of such issue then to the use of my wife M. B. and her as- 
signs for her life, and from and after her decease, to the 
use of my brother T. B. liis heirs and assigns for ever. 
Provided always, and my will is that it shall be lawful for 
my said son 6. B., during his life, and also for my said sou 
J. B. during his life, in case he shall come into possession 
of my said estates, to demise and lease all or any part of my 
said estates hereinbefore devised unto any person or per- 
sons, for any term or number of years not exceeding* 21 
years in possession, at the best or most improved yearly rent 
or rents that can be reasonably gotten for the same, and 
without taking any thing by way of fine for or in respect of 
any such demise or lease, so that the lessee or lessees be 
not made dispunishable of waste by any express words 
therein, and do execute a counterpart thereof. Provided 
also, and my will further is, that it shall be lawful ior my 
said son 9 , G. B. and J. B. severally and respectively, as and 
when they shall respectively be in the possession of my said 
manors, messuages, lands, tenements and hereditaments 
hereinbefore devised by any .deed or deeds sealed and deli- 
vered in the presence of, and attested by two or more cre- 
ditable witnesses, to grant, limit or appoint any annual sum 

1 
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or yearly rent-charge not exceeding 500/. clear of all taxes No. 6. 
and deductions whatsoever, to be issuing out of the said 
manors and other hereditaments hereinbefore devised, or 
any part thereof to or for the use of any woman or women 
whom they may respectively merry, for the life or lives of 
such woman or women, by way of jointure, and in bar or 
without being in bar of dower, such grant, limitation or ap- 
pointment to he made either before or after marriage, and 
with such powers and remedies of distress and entry and 
perception of the rents and profits of the said manors and 
other hereditaments, and such term or terms of years, for 
the better securing and compelling the payment of such 
annual sum or yearly rent-charge, as to them my said sons 
respectively shall seem meet. Provided also, and my will Power for 
further is, that it shall be lawful for my said soli G. B., by MntonUe 
any deed or deeds, or by his last will and testament, or any 
codicil thereto duly executed and attested, to subject and dis- 
charge my said manors and other hereditaments hereinbe- 
fore devised, or any part thereof, to and with the payment 
of any sum or sums of money, not exceeding the sum of 
lOjOOO/. for the portion or portions of any daughter or 
daughters, or younger son or sons of him the said G. B. 

(but so that the same be not made to vest in sons under the 
age of 21 years, or in daughters whilst under that age and 
unmarried) with such benefit of survivorship or accruer 
between or amongst them if more than one, and with such 
yearly sum or sums in the mean time, till such portion or 
portions shall become payable for maintenance and edu- 
cation, but not exceeding the interest of such portion 
or portions, at and after the rate of four pounds per cent, 
per annum ; and also to limit such term or terms of years 
to trustees, for raising the same, and securing the payment 
thereof in the usual manner, as to him, the said G. B., shall 
seem meet. Provided also, and my will farther is, that if similar 
my said son G. B., shall not charge my said manors, and the^ecouti 
other hereditaments, with the foil sum of 10,000/. for the ^rioted**" 
portions of his younger children, or if the foil sum of 10,000/. extent, 
shall not eventually become payable for such portions, then 
it shall be lawful for my said son, J. B., in case, and when 
•he shall come into the possession of the same manors and 
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hereditaments, by any deed or deeds, or by his last will and 
testament, or any codicil thereto, duly executed and attested, 
to subject and charge the same manors, and other heredita- 
ments, or any part thereof, to and with the payment of any 
sum or sums of money, for the portion or portions of any 
daughter or daughters, or younger son or sons of him, the 
said J. B. not exceeding such a sum, as with what shall be* 
come payable for the portion or portions of the younger 
child or children of the said 6. B. will make up the sum of 
10,000/. or not exceeding the sum of 10,000/., in case no sum 
at all shall become payable for the portion or portions of the 
younger child or children of the said G. B., (but so that the 
same be not made to vest in sons, under the age of 21 years, 
or in daughters, whilst under that age, and unmarried,) with 
such benefit of survivorship or accruer between or amongst 
them, if more than one, and with such yearly sum or sums 
in the mean time, till such portion or portions shall become 
payable, for maintenance and education, but not exceeding 
the interest of such portion or portions, after the rate afore- 
said, and also to limit such term or terms of years to trus- 
tees, for raising the same, and securing the payment thereof^ 
in the usual manner, as to him, the said J. B. shall seem 
Furniture, meet. Also, I give and bequeath unto my said wife, M. B. 
plat?,) pro- for her own absolute use and benefit, all my linen, china, 
«aineiits°oV an( * ^ ouse ^°^ g°°ds, and household furniture, of every kind 
the person, and sort whatsoever (except plate). And also, all my li- 
jeweiteaf- quors, coals, wood, and provisions of every kind, in or about 
,n y dwelling-house, or houses, at the time of my decease ; 
whh'direc anc ^ a ^° 5 a ^ ^ ie watches, rings, trinkets, and other ornaments 
tious to of her person, usually worn by her, or called hers, together 
inventory, with all her wearing apparel, and paraphernalia whatsoever, 
save and except the jewels hereinafter otherwise disposed of ; 
also, I give and bequeath unto my said wife, during her life, the 
use aud enjoyment of all my plate, and of all the jewels she re- 
ceived on our marriage, of which I desire an inventory may 
be made and signed by her, after my decease, but recom- 
mending her to accommodate my said son G. B., or the per- 
son or persons for the time being, entitled to the possession 
of aiy estates, hereinbefore devised, in strict settlement un- 
» der, or by virtue of the limitations hereinbefore contained. 


304 
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with the use of such . pact of the plate as she can convent- No. A. 
ently spare, and he or they may have immediate occasion for; S ^ v *’ / 
and from and after the decease of my said wife, I giro and pl>t M e * r 
bequeath all my said plate and jewels unto the said J. S. and par aattn o 
3. J., their executors and administrators, to whom 1 also be* gff.* * 1 ** 
queath the portraits of &c. immediately in trust for, and to per* 
mit the same respectively to be held and'enjoyed by the person 
or persons, who shall, from time to time, be entitled to the pos- 
session of my said manors, and other hereditaments hereinbe- 
fore devised in strict settlement, and for such and the samees- 
iate and interest therein, to the intent that the same may go and 
be enjoyed, with such manors, and other hereditaments, as, 
or in, the nature of heir-looms as iar as the law will 
permit; and in order thereto, my will is, that no person 
taking an estate tail, by purchase, in my said manors, and 
other hereditaments, or any part thereof, shall be intitled-to 
such an absolute or vested interest in the said plate, jewels, 
and portraits, as would be transmissible to his or her execu- 
tors or administrators, unless such person shall attain the 
age of 21 years, or die under that age, leaving issue inheri- 
table under such intail, living at his or her decease. And it Executor* 
being my intention to make some alterations and improve- *he aiwra- 
ments in and about my house at T., my will is, and I hereby f ions an 4 
direct, that if the same shall not be completed in my life- moots in- 
time, then the same shall be completed and finished after my bemafieia 
deoease, in such manner as my executrix shall think proper haute 

and direct ; and the charges and expences attending the same, at • 

shall be paid out of the rents and profits of my estates at 

. and , in the said county of , 

which I hereby authorise and empower my executrix to re- 
ceive and take for that purpose. And my will is, that my Testator’* 
wife, M. B., shall have the use and enjoyment for her own base tbe 
residence only, of my said house at T. with the stables, of- house to* 
fices, and outbuildings, yards, gardens, lawns, plantations, 
and pleasure grounds thereunto belonging, and of the home the eldest 
close and meadow, fit the bottom thereof, until my said son, #ttai “* 
G. B., or the person or persons for the time being entitled ' ' 
thereto, under the limitations hereinbefore contained, shall 
attain the age pf J?1 years. Also, I give and bequeath unto And to 
my said dear wife, if site shall be hying, the right of presea- ^ 

VOL. II. x 
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No. 6. tation to the rectory of T., in case, and as often as the sime 
v,-rv " w shall become vacant, during the minority of my said son, 
Sontofte G. B., or of the person or persons for the time being, en* 
recto y <i ° f titled to the advowson thereof, under the devise and liipita- 
nofi th *of i * ** ons ^ ere ‘ n ^ e ® >re contained ; also, I give and bequeath unto 
theefdest the said J. S. and S. J. the principal sum of 2000/. or there- 
penoVen- *bouts, due to me on a promissory note from the late Lord 
tbcMtliiK* ® — » a ®d >n case the same shall be received by me in my 
being to life-time, then 1 give and bequeath to 'them the sum of 
the advow- 2QQQI. i n lieu thereof, immediately after my decease, in trust 

be invest- *° ^e by them laid out or invested in, or upon government 
fundi *and or °th er public stocks or funds, or upon real securities, at 
dividends interest, with full power to change such stocks, funds, and 
to the^wife securities, and those which shall be substituted in lieu there- 
oadaffcr ^ or °thers of the like kind, as often as shall be thought 
berde- expedient, and upon trust to permit my said wife to receive 
STntoVe ®nd take the yearly dividends, interest, or produce of such 
residue, stocks, funds, or securities, for her own use and benefit, du- 
ring her life, and from and after her decease, my will is, that 
such stocks, .funds, or' securities, shall fall into, and go, 
and be considered as part of my residuary personal es- 
All the re- tate; and I give and bequeath all the rest, residue, and re- 
collected 6 mainder of my monies, stocks, funds, and securities for 
converted mone y> g°°ds, chattels, and personal estate and effects 
into money whatsoever, and wheresoever, not hereinbefore disposed of, 
ed in the and which shall remain after payment of my debts, and 
power to th funeral, and testamentary expences, unto my said wife, 
vary and ant [ the aforesaid J. S. and S. J., their executors and admi- 

transpose, 

tec. nistrators, upon trust, to call in and convert the same into 
money as soon as conveniently may be after my decease, and 
to lay out and invest the money so to be called in, and to 
arise from my said residuary personal estate, in or upon go- 
vernment, or other public stocks or funds, or upon real se- 
curities at interest, with full power and authority to sell, 
dispose of, alter, vary, and change, such stocks, funds, and 
securities, and those which may be substituted in lieu thereof, 
for others of the same, or the like nature, as often as shall be 
thought expedient; and upon trust, as to all and singular 
the stocks, funds, and securities, which shall, from time to 
time, constitute or form part of my residuary personal eft- 
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tate, for all and every of toy children living at my decease, and 
born in due time afterwards^ (save and except my said soli, 
G. B., or such other son as shall then be entitled to my said 
manors, and other hereditaments hereinbefore devised in 
strict' settlement,) who being a s6n or sons, shall then have 
attained, or shall afterwards attain the age of twenty-one 
years, or being a daughter or daughters, shall then have at- 
tained, or shall afterwards attain the like age, or be married 
under that age, and for their respective executors and admi- 
nistrators, equally to be divided between or amongst them,' 
if more than one, share and share alike, and if there shall be 
but one such child, who shall attain the age or time afore- 
said, then as to the whole in trust for suclf one child, and his 
or her executors and administrators, and to transfer, assign, 
and make over the same accordingly, as soon as circum- 
stances will permit; and upon further trust, until such 
stocks, funds, and securities shall become transferable or as- 
signable as aforesaid, to pay, apply, and dispose of, the yearly 
dividends, interest, and produce of the presumptive share 
or shares for the time being, of the child or children, who 
shall not have attained the age or time aforesaid, of and in 
the said stocks, funds, and securities, for or towards the 
maintenance and education of such child or children re- 


No. 6. 
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spectively, until he she or they shall acquire a vested interest 
therein, or die, which shall first happen ; and rtiy will further 
is, that it shall be lawful for my said trustees, or the survi- 
vors or survivor of them, or his or her executors or admi- 
nistrators, at their, his, or her discretion, to apply and dispose 
of any part or parts, of the presumptive share or shares, for vancement 
the time being, of any son or sons, under the age of SI world, 
years, of and in the said stocks, funds, and securities, for 
placing him or them out in any profession, business, or em- 
ployment, or for his or their instruction therein, or other- 
wise for his or their benefit or advancement in the world, 
notwithstanding such Bhare or shares shall not then have be- 
come vested; and in case all my said children, except my Andtfall 
said son G. B., or the son, who at my decease shall be en- ren die ex- 
tided to my said manors, and other hereditaments hereinbe- then tile 8 ” 
fore devised in strict settlement, shall die, without any of 

them having acquired a vested interest in the said stocks the eid«t 

_ a or other 
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funds,and securities, then my will is, and I hereby direct, 
that my said trustees shall stand, and be possessed of all 
such stocks, funds, and securities (save and except such part 
thereof, if any, ns may have been applied for foe advance- 
ment of any younger son or sons, whilst under age as afore- 
said,) in trust for him, my said son, G. B., or such other son 
as shall, at my decease, be entitled to my said manors, and 
other hereditaments hereinbefore devised in strict settlement ; 
and to transfer, assign, and make over foe same to him ac- 
cordingly, at his age of SI years, or as soon after as circum- 
stances will permit, and in foe mean time to apply the yearly 
dividends, interest, or produce, or any part thereof for or 
towards his maintenance and education ; and in case of his 
decease, under the age of SI years, then upon trust for roy 
said wife, M. B., for and during her life, and after her de- 
cease in trust for my said brother, T. B., his executors and 
administrators, for his and their own absolute use and be- 
nefit. I nominate and appoint my said wife, M.B., sole 
executrix of this my last will and testament ; 1 also appoint 
her guardian of all such of my children as shall be in- 
fants, during their respective minorities; and 1 give and 
devise unto my said wife, and the said J. S., and S. J., and 
their heirs, the legal estate of all such messuages, lands, te- 
nements and hereditaments, as are vested in me, in fee simple, 
or for any estate of freehold, by way of mortgage, or as a 
security for money, to the intent that they may be enabled to 
convey and dispose of the same, in such manner as occasion 
shall require ; and my will is, and 1 hereby declare, that my 
said trustees and executors, or any of them, focir, or any of 
their heirs, executors or administrators, shall not be charged, 
or chargeable with, or accountable for any more of foe trust 
monies and premises, than they shall respectively actually 
receive, or shall come to their respective hands, by virtue 
of this my will, nor with, or for any loss which shall or may 
happen of foe said trust monies and premises, or any part 
thereof so as such loss happen without their wilful neglect 
or default ; nor any of them, for the others, or other of them, 
or for the acts, deeds, receipts, disbursements, or defaults of 
foe others, or other of them, but each of them, only for his 
or her own acts, deeds, receipts, disbursements, and defaults. 
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And also that It shall nSd mfcy be lawful to and for them n»y No. 6. 
said trustees- and executors,' and their respective executors 
and administrators, in the first place, by atid out of the mo- 
nies which shall come to their hands respectively by virtue 
of this my will, to deduct, retaih to, and reimburse themselves 
respectively all such edits, charges, damages, and expences 
as they shall respectively pay, bear, sustain, expend, or be 
put unto, tor or by rekson or means of the trusts hereby in' 
them reposed, or the management or execution thereof, or 
any act, transaction, matter or thing Whatsoever in any wise 
relating thereto. And lastly, I hereby revoke all former 
wills by me at any time heretofore made. 

In Witness, &c. 


No. 7. 

A Will with limitations of the real property to the children 
successively and their sons and daughters in fee with a 
variety of other provisions by way of annuity and other- 
wise. 

THIS is the last will and testament of me I. S. in the 
county of Northampton, Esquire. I desire that my body 
may be deposited in the vault wherein my late dear lather 
was buried at * ■ ■■■ in the county of — — ■ , with suitable 
decency, but without fhneral pomp. And whereas I am 
seised of the fee simple and inheritance of the manor of 
N 1 — in the eonnty of N— — — aforesaid, and divers he- 
reditaments purchased by me from - , and also divers 

messuages, lands, and hereditaments In the parishes of , 

A. and B. in the counties of- , H. and D. and purchased 

by me from D. C. esquire, and also of divers other met*' 
wages, lands, cottages, and hereditaments at S. in tod said 
county of N. and lately purchased by me of C. D. and 
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if o, 7. E. F., and a lso of , a messuage or d^Unghou?e u n d 'di vers 
'*&¥**' lands and hereditaments at V . , ip the county . pf Sussex 
purchased by me of F. T. esquire,. and £ ls ? ,pf;divers mes- 
suages lands and hereditaments at L> M,' y in the, parish pf 
T. in the said county of S. and lately purchased by me of 
H. P L. and his trustees. And whereas the said messuages, 
lands, and hereditaments at, L— r-y are: subject, to ’the pay- 
ment of the sum of 4100/., to L.T,S.*and F. (the, trustees 
. named in an .indenture of settlement bearing date, &c. being 
the settlement made on, my marriage with my present wife 
M. S.) which sum was.,advanced by them for my use out of 

Devise of the trust monies of such, settlement : now I give and de- 
freehold , t t ° 

and copy- vise my said manor and all other my freehold messuages, 
tates (ex- lands, tenements, hereditaments, and real estate whereof I 
cept those j, ave power to dispose in possession, reversion, remainder, 
or expectancy, (save and except the said messuage, lands, 
and hereditaments at V. hereinafter devised) with their and 
every of their rights, members', find appurtenances, subject 
nevertheless to such charges and incumbrances as the same 
premises or any of them shall be at the time of my decease 
subject or liable to, and subject also to the payment of the 
. several annuities hereinafter bequeathed, to X. Y. Z. their 
heirs and assigns ; to the uses, upon the trusts, and for the 
intents and purposes, and subject to the provisos and decla- 
rations hereinafter limited and contained concerning the 
To his rid- same,- that- is.to say; to the use of my eldest son W. S. if 
stfoHife be shall attain the age of 21 years, or shall be married with 
hisde^" *be consent in writing of any three of the trustees for the 
cease, time being of this my will which shall first happen and his 
assigns for the term of jys natural life without impeachment 
of waste, and from and after the determination of that estate 
by forfeiture or otherwise in his life time, to the use of the 
said X. Y. Z. and their heirs during the life of the said 
W. S., upon trust by the usual, means to preserve the con- 
tingent remainders hereinafter limited from being destroyed ; 
but nevertheless to permit my said son W. S. and his as- 
signs during his life to receive and. take the rents and profits 
pf the same premises for his and their use, and from and im- 
mediately after the decease of the said W. S., to, the use 
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of such one son of my said son W. S. lawfully begotten who No. 7. 
shall attain theage of 45 years, or be married with such con- 
sent as aforesaid, which shall first happen, as he my said son one sop of 
W. 8. by any deed or deeds, writing or writings, to be by 
him sealed and delivered in j the presence of and attested by Jj* 
two or more credible witnesses, or by his last will and tea* shall ap- 
tament in writing, to be signed and published by him in the (hehein* 
presence of and attested by three or more credible witnesses “, “£**"* 
shall direct and appoint, and the heirs and assigns of such' son. . 
son for ever ; and in default of any such direction or appoint- h d efa ult 
ment, to the use of the eldest of the sons (if more than the eldest 
one) of my said son W. S. who shall live to attain the age of 
25 years, or be married with such 'consent as aforesaid, tlmn one ) 
which shall first happen and the heirs and assigns of such son who 
son for ever; but if there shall be only one such son who jsjtlishSSiS 
shall live to attain such age, or lie married with such consent a . nd as “ 

° signs* 

as aforesaid ; then to the use of such only son his heirs 
and assigns. And in case my said son W. S. shall depart 
this life without leaving any son who shall live to attain the 
said age of 25 years, or be married with such consent as 
aforesaid, then to the use of my second son G. S. if he Like dis- 
slinll attain the age of 25 years, or be married with such con- u,°favour 
sent as aforesaid, which shall first happen, and his assigns, for 
and during the term of his natural life without impeachment mu. 
of waste, and from and after the determination of that estate 
by forfeiture or otherwise in his life time, to the use of the 
saidX. Y. Z. and their heirs, during the life of the said G. 8., 
upon trust by the usual means to preserve the contingent 
remainders hereinafter limited from being destroyed, but ne- 
vertheless to permit the -said G. S. and bis assigns during his 
life to receive and take the rents and profits of the same 
premises for his and their use, and from and immediately 
after the decease of the said G. 8. (like dispositions to 
other sons and the first of their sons who shall live to 
attain the age of 25 ; respectively.] And in case alt my tons i„ deftult 
shall depart this life without leaving any son who shall live “n^ dr ” 1 
to attain the said age of 25 years, or be married with such male line 
consent as aforesaid, then to the use of the eldest of the mofth* 
sons of my daughter E. 8. to be lawfully begotten f if more 
than one) who shall- live to attain the age of 25 years, or be i. (if 
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No/? . Carried with stich eohsent ft6 aforesaid* which shall first hap* 
pro, and the heirs and assigns of such son for ePer; but if 
toe) »r an *befc shall be only one such son of my saiddaughter E. S. 
who *haii ®hail live to attain such age or be married With stiCh 
ebhsent as hforesaid ; then to the use of such one only son 
«nd ah- his heird and assigns for ever j and in case my said daughter 
Et Si shall dot have any son who shall live to attain.the said 
ftnlC Ac. "S® y*®* 8 or married With such consent as aforesaid, 

e«t of the" ^ en *° U8e ^ e ^ ea ^ °f the sons of my daughter R. 
*on« «f hit S. to be lawfully begotten (if moire than one) who shall live 
to attain the age of 35 years* or be married with such consent 
witTo^an 118 a ® ,re ®®^ ^hich shall first happen* and the heirs and as- 
Who shati °f su ch son for ever; but if there shall be only one such 

tttaiti 25 , 8on of my said daughter R. S. who shall live to attain such age 
and**.” or ** married with such consent as aforesaid, then to the 
use of such one only son his heirs and assigns for ever ; and 
iri case both my said daughters shall 'depart this life without 
leaving any son who shall become entitled to the said here- 
ditaments tinder and by virtue of this my will, then to the 
copyholds UB ® of m y «gbt heirs. And I give anddevise all my copyhold 
usesssthe cu8tortmr y messuages, lands, tenements, and heredita- 
freehoW, ments (having duly surrendered the same to the use of my 
fhmtoat to the said X. Y. Z. their heirs and assigns, to hold 

tenure the said copyhold and customary messuages, lands, tene- 
mit. mehts and hereditaments to and for the use of them, their 
heirs and assigns, upon such trusts, nevertheless, and to for 
with ahd subject to such uses, estates, intents, purposes, pow- 
ers end provisions as shall best correspond with the uses, es- 
tates, intents, purposes, powers and provisions hereinbefore 
expressed, given, limited and declared of and concerning my 
said freehold messuages, lands, tenements, hereditaments 
and prfemises, or as near thereto as the nature and quality 
of such copyhold and customary estate and tenure will admit 
Satalewe briber declare my will to be, that in case my 

at tbc to- faithful forming servant L. K. shall be living at my de c e a se, 
cjtuedof that then and in such case the person who by virtue of the 
dispositions hereinbefore contained shall be beneficially en- 
fTSTfia' fitted to the possession whether tor life Or other greater.es- 
is yean., fata of toy Skid lands and hereditataehts hereinbefore men- 
lt lit Anil to tavt btaen purchased of Di G. esquire, or in case 
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such person shall be a minor his guardian or guardians shall No. 7. 
and do wfthiti one month after my decease in case the said 
L. K. shall request the same, by indenture or other effectual iodcontu 
assurance in the lair containing the usual covenants, grant “apylt? 5- 
and demise unto him the said L. K< the same last mentioned 


lands and hereditaments which are now in my occupation for 
the term of 14 years, in case he shall so long live and conti- 
nue himself to occupy the same lands and hereditaments, 
such term to commence and be computed from one month or 
98 days after. the day of my decease; and my will is, and 1 
direct in case the said Lr. K. shall be living at my decease, 
that the farming stock and implements of husbandry Which 
shall be upon my said lands and hereditaments which I have 
hereinbefore directed to be demised to the said L. K. shall, 
if he shall request the same, be valued by two indifferent per- 
sons, one to be chosen by him and the other by the trustees 
hereinafter named concerning my residuary estate or the sur- 
vivors or survivor of them his executors or administrators, but 
in case such two persons cannot agree in such valuation then 
by a third indifferent and competent person tofoe named by the 
same two persons so first appointed, and that the said L. K. 
shall have the privilege of purchasing the said farming stock 
and implements of husbandry for the sum at which the same 
shall be so valued, and thut 1000/. part of such sum shall and 
may remain secured to be paid by him to the said trustees 
or trustee by his bond and by a judgment to be entered there- 
upon in pursuance of a warrant of attorney to be execute^ 
him, such payment to be made at the expiration of sei|\\ 
years from the time of my decease with interest in the m 
time on such sum at the rate of 41. per cent, per annum 
equal half yearly payments ; but in case he shall happen 
die before the expiration of the said term of seven years, or 
become insolvent or a bankrupt, my will is that the said sum 
of 1000/. with such interest as shall be then due thereon ao* 
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cording to the rate aforesaid, shall become immediately pay- 
able out of, and charged and chargeable upon, the forming 
stock and implements of husbandry which shall be upon the 
said hinds and hereditaments at the time of such his decease 
insolvency or bankruptcy. And' I further direct that in such 
tease so to be made to the said L & may be contained m 
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proviso for making the same void in the event of, such insol- 
vency or bankruptcy as aforesaid, and that the said bond and 
warrant of attorney may be so framed as that, in case of the 
death of the said L. K. before the said 1000/. and all interest 
shall be^ satisfied and paid, execution may immediately be 
taken out and had thereupon. I give and devise my mes- 
suage or dwelling house, and all those lands, ^tenements, he- 
reditaments and premises situate and, being at V. in the 
eounty of Sussex, and hereinbefore mentioned to have been 
purchased from F. T. esquire, with their and every of their 
rights, members, and appurtenances unto the said X. Y. Z. 
their heirs and assigns ; to the uses upon the trusts and for 
the intents and purposes hereinafter expressed concerning 
the same, that is to say, to the use of the said X. Y. Z. and 
their heirs during the life of my wife the said M. S., in trust 
to permit my said wife to hold and enjoy the same during 
her life ; but in case she shall not chuse to occupy the same, 
then in trust to pay the rents and profits thereof or of so 
much as she may not chuse to occupy, as the same shall 
accrue due and be received, unto such person and persons 
only, and for such intents and purposes only as my said wife 
by writing under her hand, notwithstanding any coverture, 
shall from time to time direct or appoint the same to be paid, 
and in default of and until such direction or appointment to 
pay the same, or so much whereof she shall from time to 
time make no such appointment, into her proper hands ; and 
my will is that the receipts of my Said wife under her hand, 
or the receipts of such person or persons as she shall appoint 
to receive the same as aforesaid, shall be the only effectual 
discharges for tho same (potwithstanding any coverture) to 
the end that the same may be for her sole and separate use 
and disposal, and not subject to the debts, engagements, or 
cont^oul of any person with whom she may be intermarried; 
and from and immediately alter the decease of my said wife, 
upon trust that they the said X. Y. Z. or the survivors or 
survivor of them or the heirs or assigns of such survivor 
shall and do in the month of August next after her de- 
cease make sale and dispose of the said messuage or dwell* 
ing-house, lands, tenements, hereditaments, and premises si- 
tuate at V. aforesaid, either together or in parcels, by public 
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auction for the most money that can be reasonably obtained No. 7. 
for the same. And I declare ray, trill to be that the^meney 
which, shall arise by such sale shall be considered as part of tion tlmt" 
the residue of my personal estate hereinafter disposed olj and 
be applied accordingly, and that the receiptor receipts in 
writing for such money or any part or parts thereof signed considered 
by the said X. Y. Z. or the survivors' pr survivor of them ^residue 
or the heirs, executors or administrators of such, survivor of hwper- 
shall be a sufficient discharge or sufficient discharges to such t&te. 
purchaser or purchasers for his her and their purchase mo* 
ney or monies, or for so much of such money as in such re- to beeffeo 
ceipt or receipts respectively shall be acknowledged or ex- charge to 
pressed to have been received; and that after such receipt or ^ rcha *‘ 
receipts shall have been so signed, the purchaser or pur- 
chasers of the said premises hereby made saleable or any 
part thereof to whom such receipt or receipts as aforesaid 
shall be given, shall not be obliged to see to the application 
or be answerable or accountable for the misapplication or 
nonapplication of his her or their purchase money or any 
part thereof. And whereas the said messuage or tenement 
wherein I formerly dwelt in the parish of — in the said 

county of was by the indenture of settlement ' 

made previous to my marriage with my said wife M. S. 
settled for her benefit during her life in remainder expect- 
ant on my decease, and by virtue of the said settlement 
1 am authorised to dispose of the said premises, subject ne- 
vertheless to the said life interest of my said wife either by 
my last will and testament or otherwise, now I do hereby 
ratify and confirm the said settlement in every respect, and, of ami ««r>. 
subject to the 6aid estate aud interest of my said wife, and in of* 
pursuance and exercise of the power and authority thereby 
reserved to me, and of every other power or authority enab- 
ling me in that behalf, I give, bequeath, direct, limit and Jj£ qne * 1 of 
appoint the said messuage, or tenement and premises com- ■»»» 
prised in the said settlement, aqd also all the estate and in- compri'td, 
tereBt which I now possess, or to which I am entitled, of and ^| d 0 ^° r 
in a certain leasehold dwelling house in the parish of leasehold 

purchased by me of — , and also. the lease- 

hold messuage or tenement purchased by me from the 
executors of the late ■ ' ■ esquire and adjoining to the 
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first-mentioned messuage and premises, all which said se- 
reral hereinbefore mentioned leasehold messuages, or te- 
nements and premises are partly in the occupation of my- 
self and the said — - and ——,' and are' used by us in the 

trad* or business of , with their and every of their 

rights, members, and appurtenanees, and also all other my 
leasehold premises in aforesaid, and all- my estate, in- 

terest, and terms of yean therein respectively, unto the said 
X«, Y., Z., their executors, administrators and assigns, 
upon the several trusts, for the intents and purposes, -and 
subject to the several provisos and declarations hereinafter 
expressed, (that is to say) in trust that they the said X., Y., 
Z., or the survivore or survivor of them, his executors or 
administrators, shall and do let, demise and manage the 
same in such manner as they or he, with the consent of my 
mid wife during her life, and afterwards at their or his dis- 
cretion, shall deem most advantageous; and, after deducting 
the rent, taxes, repairs and other outgoings for or on account 
of my mid leasehold messuage, or tenements and premises, 
do and BhaU pay the. dear residue or surplus of the rents, 
issues and profits thereof respectively, aB the same shall 
become due and payable, and be received, unto my said wife 
M. S. and her assigns, fbr and during the term of her na- 
tural life, or unto such person or persons as she shall from 
time to time, by writing under her hand, appoint to receive 
the same ; to the end that the same may be for her sole and 
separate use and benefit, and not subject to the control, 
debts and engagements of any husband with whom she may 
intermarry ; and my will is, that the receipts of my said 
wife, under her hand, notwithstanding any coverture, shall 
be the ouly effectual discharges for the same : and from and 
after the decease of my said wife, upon trust, to assign and 
transfer the . mid leasehold messuages, tenements and pre- 
mises, with the appurtenances, unto the eldest of my mid 
sons, who shall be living at the decease of my mid wife, 
M., his executors, administrators and assigns, for the resi- 
due which shall be then unexpired, .of the several terms of 
yean for which the same respectively are held. I give add 
bequeath to my mid wife M. 8., all the household and other 
ftimiture, goods, chattel* and effects, which shall be in and 
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about my said messuage, or dwelling-house and premises at No. J. 

V ; at the time of my decease; and also all such of my 

plate, linen, china, jewels and wearing apparel as are not furniture 
hereinafter by me specifically disposed of; I also give and Tothewif* 
bequeath to my said wife M. $. the sum of 3000/. of lawful wool. 
money of Great Britain, 500/,, part of which, I direct ^Mchtobe 
shall be paid to her within fourteen days after my . .decease, 
and the remaining 2,500/. within two months after tny de- after test*- 
cease ; I also give and bequeath to my said wife M. S., her cense.*" 
executors and administrators, for her absolute use, my coach And si, o 
and a pair of my best coach horses at her election, together and • pair 
with all the harness, trappings and furniture belonging c oach 

thereto. 1 give and bequeath all the household furniture Ijm 1 **. 

, , . , , 1 „ with the 

and fixtures, in and about my said dwelling-house at harness, 
and also all the wines, spirits, and other liquors which shall g^ wejt (# 
be in the cellars of my said last-mentioned dwelling-house, his son, 
or elsewhere, at the -time of my decease, unto such one of ' 

my sons or grandsons who shall become first entitled to an jjj’J™* 
estate for life, or other estate iu'possession, in my said free- 
hold and copyhold hereditaments hereinbefore first devised, and ail 
under or by virtue of the limitations hereinbefore-mentioned, Jj^aors di- 
hereby directing and enjoining him to supply my dear wife 
with such parts thereof as she may require to stock the cellars his motiu-r 
of my said house at V. I give and bequeath to my nephew, titles 



As to my two silver bowls, and two pair of my silver can- to tarnish 
dlesticks, one silver tea urn and one silver bread basket, 1 at v. 
give the use thereof to my said wife, M. S., for the term of Sundry be- 
her life; and from andafter her decease I give and bequeath tlioartirlct 
the same as follows ; (that is to say,) to &e. &c. I give to ®* p,ate * 
my brother, I. S., an annuity of 200/. of lawful money of j.s. ofmi 
Great Britain, to be paid to him during the term of his na- “yoTaur^ 
tural life, by equal quarterly payments, and the first quar- 
terly payment thereof to be made at the expiration of three able, 
calendar months next after my decease, and I charge the 
residue of my personal estate with the payment thereof. 

Provided nevertheless, and my will is, that the said annuity 
shall be paid ipto bis proper hands, from, time to time, as 
the same shall become due, and that the receipts of my said 
brother only shall be good and sufficient discharges for the 
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payment thereof ; and my : will also is, aitd I declare that in 
case my stiid brother shall grant, bargain, sell, transfer, as- 
sign, alien, encrimber, or in any manner dispose of, or anti- 
cipate the 'said annuity or any part thereof, the same annuity 
shall thenceforth immediately cease and be void to all in- 
tents arid purposes, in such manner as if the same had not 
been mentioned in this my will, or as if my said brother were 
dead ; Provided also, and I declare my will to be that in 
case my said brother shall become bankrupt, or take the be- 
nefit of any act of parliament ' to be made for the relief or' 
discharge of insolvent debtors, that then and in either of 
the said cases, the said annuity shall cease and be at an end, 
unless or until my said brother, who shall so become bank- 
rupt or take the benefit of such insolvent act, shall or may 
be entitled to, or shall be in a capacity to receive the said 
annuity for his own private use, notwithstanding such events, 
or either of them, may have happened ; it being my intention 
that the Baid annuity shall be for the private use and benefit 
of my said brother, and not be in any manner transferable 
to or for the use of any other person or persons ; and it is 
my will that the said annuity shall be paid to my said bro- 
ther, notwithstanding he may be indebted to me or my estate 
in any manner, at the time of my decease, and that such debt 
shall not be set off against or deducted from the said annuity. 
Provided also, and I hereby declare my will to be that the 
said annuity shall be without prejudice to the said legacy 
of 50001. which is hereinafter directed to be set apart for 
the benefit of my said wife. I give and bequeath (various 
pecuniary bequests ;) I also give and bequeath to the said 
X-, Y., Z ., hereinafter appointed executors of this will, the 
sum Of 1001. each, of like lawM money of Great Britain, as 
some compensation for the trouble they will have in the per- 
formance of the trusts, or otherwise in or about the execu- 
tion of this my will. I give and bequeath to the said X., 
Y., Z ., their executors, administrators and assigns, such a 
principal sum of money as will be sufficient to purchase at the 
then market price, a quantity of stock, in some or one of the 
public funds, the interest or dividends whereof shall amount 
to 100/. per annum, and I direct such principal sum to be 
invested in the purchase of such stock directly, or as 

‘ 9 
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coon as conveniently may be ' after my decease, and to No. 7. 
stand in . their, names, or in the names or name of the 
survivors or survivor of them, or the executors, adminis- applied in » 
trators or assigns of such survivor, upon trust that they {jJTfoiSiwT’ 
the said X., Y., Z ., or the survivors or starvivbr of them, 
or the executors or administrators of such 'survivor do" and 
shall, out of the interest and dividends of such stock, 
pay the annual sums hereinafter mentioned, to the several 
persons following (that is to say) to [here follow several 
small annuities]. And my will is, and I direct that the se^ 
veral annuities hereinbefore by me bequeathed and inside 
payable out of the said 100/. per annum, to arise from the 
stock so purchased, shall be respectively paid by equal half 
yearly payments, and that the first of such payments shall 
commence and be made the next day on which the said in- 
terest and dividends shall be payable, or as near there- 
to as may be convenient, after the day of my decease. 

And further I declare my will to be that the said several Direction 

annuities, hereinbefore respectively given to the said UStieT* 1 ^ 

and , shall be paid to them respectively, or to such per- 

son or persons as they respectively shall, by writing under should b® 
their respective hands, appoint to receive the same, to the separate 
endtfiat the same annuities may be for their respective se- USC8 ‘ 
parate uses, and not subject to the controul, debts or en- 
gagements of the respective husbands with whom they may 
happen to be intermarried at the time of my decease, or at 
any time afterwards ; and that the respective receipts of the 

said and for their said respective annuities, shall 

be the only sufficient discharges for the payment thereof re- 
spectively. I give and bequeath to , the sum of 800/. 

of lawful money of Great Britain, to be paid when he shall 
have attained the age of 21 years, at which time only it shall 
become a vested interest ; and I do direct that in the mean 
time the same shall be invested in some or one of the par- 
liamentary stocks or funds, and the interest thereof applied 
towards his maintenance and education. I bequeath to such 
of my friends as my executors shall think proper, not ex- 
ceeding in number, a ring of the value of . I give 

and bequeath to each of my servants who shall be lining 
with me at the time of my decease, suitable mourning, at 
the discretion of my executors. And as to all the rest, resi- due of hi* 
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due and remainder of . my personal estate, I give and be- 
queath the same unto the said X., Y., Z., their executors, 
administrators and assigns, upon trust and to the intent and 
purpose that they the said X., Y., Z., or the survivor of 
them, or the executors or administrators of such survivor, 
shall and do sell and dispose of so much of the said residue 
of my personal estate as shall not consist of debts, and which 
shall not already be invested in real or government securi- 
ties, for the best price that can be reasonably obtained for 
the same ; and shall and do eollect in sbeh debts ; and my 
will is, and I direct, that they, the said X., Y., Z<, or the 
survivors or survivor of them, or tlie executors or adminis- 
trators' of such stirVivor, do and shall, by and out of the mo- 
nies which shall arise thereby, pay unto the said trustees of my 
said settlement, the said sum of 1. hereinbefore men- 

tioned to have been advanced by them for my use, or so 
much thereof only (if any) as shall remain unpaid at the 
time of my decease, and do and shall place out and invest 
the residue of such monies, after paying thereout my debts, fu- 
neral, and testamentary charges and expehces, and the legacies 
hereinbefore bequeathed, in or upon some of the parliamentary 
stocks or funds, or on real securities in England at interest, 
and do and shall vary, alter, or transpose such stocks, funds, 
or securities, for others of the like nature, when, and so of- 
ten as it shall seem meet, and do and shall stand, and be pos- 
sessed of, and interested in, the said principal monies, stocks, 
funds, and securities upon the trusts, and to and for the in- 
tents and purposes hereinafter declared or expressed, con- 
cerning the same, (that is to say) as to and concerning the 
sum of 6000/. sterling money, part thereof, or the stocks, 
funds, or securities, in or upon which so much of the said 
monies shall be invested, upon trust that they, the said 
X., Y., Z., or the survivors or survivor of them, his execu- 
tors or administrators shall and do pay, apply, and dispose 
of the interest, dividends, and yearly proceeds thereof, 
unto such person or persons only, -and for such intents 
und purposes only, as my said wife, M. S. shall," from time 
to time, direct or 4 appoint, by writing under her hand, not-’ 
withstanding any coverture site may be under, and in default 
of, and until such direction or appointment, shall and do pay 
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the same, or se much, whereof she shall, from time to time 3^o. "7. 
make no such appointment into her proper hands, for her 3 ^ v<w 
role -and separate -use and benefit, during the term of her na- 
tural life, independent of the controul, debts, orengage moots 
of any husband with whom she may intermarry; and my will 
40 that her receipt or receipts under her hand, notwithstand- 
ing any such, coverture, shall be the only-sufficient discharge 
and discharges for the payment thereof.: and from and 
after the decease of my said wife, upon trust, that they, Upon part 
the said trustees, or the survivors or survivor of them, pjicdfnti* 
or the executors or administrators -of -such survivor shall 
and do pay, transfer, or assign the same unto such of my afta-wanls 
children by my mid wife, M. 6., whether horn in my life- concerning 
time, or in due time after my decease, in such shares and thereof'^ 
proportions, (or the whole to an only child,) auditor such es- 
tate and interest, and in such manner and form, and payable 
or transferable at such time or times, and subject to such li- 
mitations and directions as are hereinafter mentioned, ex- 
pressed, and declared of>aod concerning .the residue of such 
principal monies, stocks, funds, and securities ; and as to and 
concerning the residue of the said principal monies, stocks, 
funds, and securities upon trust, that they, the said trustees As to th« ' 
or the survivors or survivor of them, or the. executor soar a$- suchmi^' 


ministrators of such survivor, shall and do ipay, transfer, or 
assign the same unto, and amongst all and , every my.childand 
children by the said M. S.my wife, whether born-inmyilifertime, 
or in due time after my decease, if butone, the whole <to*uch 
oue child, but if more than one, then the same to be divided 
and distributed between and amongst them, in the propor- 
tions and manner following, that is -to say, to each <tf *mv 
daughters a proportion of qne eighth ipartof -such (residue 
of the said .principal monies,, -stocks, funds, .and-securi tie*, 
And the residue and remainder thereof, between and amongst 
toy sons, in equal -shares and proportions,. share and share 
alike, :the share and shares of such of.themasbeinga-SQn.or 
sons shall have attained the age of .SI yeans, or being >a 
daughter: or daughters, shall have attained that age, or Ahall 
have been .married .in my life-time, with my consent, to :be 
assigned and transferred to him, her, or. them respectively, 
as soon .as .-conveniently may be after mydeeease, anti Jbe 
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share or shares of such of them as being a son or sons shall 
be then under the age of 21 years, to him or' them respec- 
tively, upon his or their respectively attaining such age, and 
the share or shares 'of such of them as being a daughter or 
daughters shall be then under the age of 21 years, and shall 
not have been married with such consent as aforesaid, upon 
her or their attaining the -said age, or as soon after as circum- 
stances will permit, the same to be considered as a vested 
and transmissible interest, or vested and transmissible inter- 
ests in such son or sons, upon his and their attaining the age 
of 21 years, and in such daughter or daughters, upon her 
or their attaining that age, or being married as aforesaid. 
And if any such child or children, being a son or sons, shall 
depart this life under the age of 21 years, or being a daugh- 
ter or daughters, shall depart this life under that age, and 
without having been married with such consent as aforesaid, 
then all and every the share and shares of him, her, or them 
respectively, so dying, shall accrue, and go to the survivors 
or survivor, or others, or other of my said children, as is 
hereinbefore directed with respect to their original shares, 
if more than one, and the same respectively shall become 
vested and payable, or transferable at such ages, days, and 
times, as their, his, or her original share or shares shall res- 
pectively become vested and payable, or transferable, as 
aforesaid, and shall, together with the original share or 
shares, until such age9, days, and times respectively, be sub- 
ject to a similar chance and condition of accruer and survi- 
vorship# Provided also, and my will and meaning is, 
and I do hereby further declare, that it shall and may 
be lawful to and for the said trustees, or the survivors 
or survivor of them, or the executors or administrators 
of such survivor, at any time after my decease, with the 
consent in writing of my said wife, M. S., in case she 
shall be then living, and afterwards at and by their or 
his own discretion and authority, to pay and apply any part 
of the rents and profits of my estates, but without prejudice 
to the provision hereinbefore made for my said wife, or any 
of the annuities or legacies hereinbefore granted and be- 
queathed, and of the said residue of the said trust monies, 
stocks, funds, or securities, in placing of any of my said 



App.J General family provisions; 393- 

children in any profession, trade, business, or employ- No, 7. 
raent, or for bis, her, or tkeir maintenance or education, 
or reasonable advancement and preferment in the world, or 
for or upon any other just or necessary occasion, notwith- 
standing his, her, or their estate, interest, share, or respective 
shares, shall not then have become vested, due, or payable, 
not exceeding a third of the amount of liis or her presump- 
tive or expectant interest or share, under this my will. 

Provided also, and I do hereby declare, that my said wife, 

M. S., shall, (whilst she shall think fit, and continue unmar- tor's wi fr, 
ried,) have the care, management, and bringing up of my sons ^arHf!l"" 
during their respective minorities, or of my daughters du- 
ring their minorities, or until they shall be married with the child- 
such consent and approbation as aforesaid, and for that pur- 
pose, that she, my said wife, shall have, receive, and be al- 
lowed such yearly sum or allowance out of the interest and ( >c ‘ u ' xlt uI - 

, . lowance 

dividends of such children’s expectant shares of the said out. of the 
trust monies, as they, my said trustees, or the survivors or 
survivor of them, their, or his executors, administrators, or l >ur i> 0fee - 
assigns shall, in their or liis discretion, think fit or sufficient, 
any thing herein contained to the contrary thereof in any 
wise notwithstanding ; and upon this further trust, that in case In case of 
there shall not be any child or children of my body by the said 
M. S., living at my death, or there being such child or child: 
ren, they shall all be dead before any of the said share? entitled* 
shall have become vested by virtue of the above dispositions, tlKn, 
or any of them, then, and in such case, I do hereby will and 
direct that they, the said trustees, or the survivors or survi- 
vor of them, their, or his executors or administrators shall and 
do stand possessed and interested of and in the 6aid residue of Upon trtito 
the said principal monies, stocks, funds, and securities, (sub- 
ject to the trusts aforesaid, or such of them as shall then be brother, J. 
^unexecuted, and capable of being carried into execution,) mi the sum 
in trust to raise and pay thereout to each and every assign* 1 ** 
of the children of .irfy brother, J. S., who shall then be the 
living, the sum of 500/. of lawful money of Great Britain, *nrvtving 
and as to the remainder of such residue of the said trust in'equal' 
monies, stocks, funds, and securities, in trust for the only shlu * s ‘ 

benefit of my brothers, , and — - - -, their 

y 2 
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No. 7. respective executors and administrator^, and to be as* 
signed and transferred ti> between and amongst them in 
in case equal shares, share and share alike. Provided never* 
brothers 1 * theless, and my will is, and I do hereby declare, that in case 
witiioufbe an y my sa >d brothers, shall depart this life before 

coming cu- such last event shall happen, leaving any child or children 
•uctfsham his body h* m surviving, who shall be then living, then 
ti'eshares an< ^ ‘ n suc h case ^* e c h*M or children of such of them, my 
of those m said brothers, so dying, shall thereupon become entitled to 
goTo their such part or share of the residue of the said trust monies, 
children, stocks, funds, securities and premises, as the parent or pa- 
rents of such child or children respectively, would hare 
been intitled to have received under, or by virtue of the 
trusts aforesaid, in case he had been then living. And 
my will also is, and 1 do direct, that in case any, or either of 
them, my said brothers, shall be dead at the time of such 
decease and failure of the last of my issue, without leaving 
any such child or children of his body him surviving, who 
shall be then living, that then, and in such case, the part or 
share, and parts or shares of him or them so dying, shall go, 
hccrue, and belong unto the survivors or survivor, and 
others or other of them, my said brothers, and shall be 
equally divided between or amongst them, if more than one, 
share and share alike, and if but oiie, then the whole of the re- 
sidue to such one survivor, his executors, administrators and 
assigns absolutely ; any thing hereinbefore contained to the 
That the contrary thereof in any wise notwithstanding. Provided 
provision* always, and I do hereby declare, that the provisions hereby 

hereby * . _ . , 

made for made to or in trust for my said wife, are so made in lien of, 
onirs?^ and in full satisfaction for her dower, thirds^ and all other 
of aifdow- claims °f) i«) t °5 upon, or out of all or any of my estates or 
er, and property. And I do further declare, that such provisions 
claims out are so made and intended for her own sole and separate use, 
tateauT benefit, and disposal, and tliat tlie same, or any part thereofj 
prpperty,^ 8 j, a n j n n0 w ise be subject to the cintroul, debts, engage- 
•oie and ments, or incumbrances of any future husband of her, my 
separate 6a ^ w jf ej an( } that her receipts, notwithstanding her future 
coverture, shall be snfiicicnt discharges for the same. Pro- 
vided also, and 1 do hereby likewise declare, that such pro- 
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visions are also, mode on the express condition that . she, my ■ No. 7. 
said wife, shall, within one month from the time of my de- 
cease, acquit, release, and discharge my said executors, and 
my estate, of and from all arrears of interest, dividends and 
profits, which may ha va accrued due in my lifetime, on the 
sum of — -l. the interests dividends and profits whereof are 
settled to her separate use, by our settlement made.previous to 
our marriage, or the interests and dividends of the funds in 
which the same, or the produce thereof may have been in* 1 
vested, and all chums and demands in respect thereof, which 
said trust monies were sometime past invested by the said 
trustees, under the said settlement, together with other mo- 
nies of my own, in the purchase of, &c: Provided always, Power for 
and my will and meaning is, and I do hereby declare, that it teesto vary 

shall and may be lawful to and for the said trustees and a , Dd altc ' r 

. . the socuri* 

the survivors and survivor of them, his executors and admi- tics, 
nistrators, in the mean time, from and after my decease, and 
until the trusts hereinbefore declared of and concerning the 
said trust monies, stocks, funds, securities and premises, 
shall be fully executed and performed,, with the consent of 
my said wife, M.S., during her life, to be testified in writing, 
under her hand, and from and after her decease, then by and 
of the proper authority of them, the said trustees, or the sur- 
vivors or survivor of them, his executors or administrators, 
to sell and dispose of all or any of the stocks, funds, or se- 
curities in or upon which all, or any part of the said trust mo- 
nies shall be invested, and also with such consent testified as 
aforesaid, or by and of such proper authority as aforesaid, as 
the case shall happen, to lend, and place out the mpnies to 
arise by or from such sale or disposition, or any part thereof, 
in or upon any otlier of the public or parliamentary stocks or 
funds, or upon real or government securities, or to deposit 
the same for safe custody in the Hank of England, but sub- 
ject to, and so as not in any manner to affect or prejudice 
the trusts aforesaid, if any of them, and so from time to 
time to alter, chapgp, or call it* oil or any such last men- 
tioned stocks, fends, or securities, as often as they shall think 
fit, with such consent testified a? aforesaid, or by and of such 
proper authority to be exercised in such event as aforesaid, 

s’ 
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subject, and without prejudice as aforesaid. Provided al- 
ways, and I hereby declure my will to be, that it shall and 
may be lawful to and for the person or persons who, by vir- 
tue of the dispositions hereinbefore contained, or any of 
them, shall he in the actual possession of the said messuages, 
lands, and hereditaments, from and after he or they shall 
have attained the age of 21 years, and in the mean time, 
until he or they shall have attained that Age, then for his or 
their guardian or guardians, by indenture or indentures, to 
be by him or them respectively duly executed, under his or 
their hand and seal, or respective hands and seals, to demise, 
lease, and grant all or any part of the said freehold premises, 
and by indenture, surrender, or otherwise to lease such of 
the said premises as are of copyhold or customary tenure, (so 
far as the licence of the lord or lords of Ihe manor or ma- 
nors, whereof the same respectively is or are parcel, or held, 
can be obtained for that purpose, or the custom of such 
manor or manors will respectively admit of,) unto any per- 
son or persons, for any term or number of years, not ex- 
ceeding 21 years fro.m the making thereof, so as there be re- 
served upon every such lease tlie best and most improved 
yearly rent or rents that can be reasonably obtained for the 
premises thereby leased, without taking any fine, premium, 
foregift, or forfeiture, for making the same, or any of them, 
and so as in every such lease there be contained a clause of 
re-entry for the non-payment of the rent or rests, thereby 
reserved, and so as the lessee in every such lease shall and do 
execute a counterpart thereof. Provided always, and 1 do 
hereby direct and declare, that if the said trustees or any 
of them, or any future trustees or trustee, under, or for the 
purposes of this my will, shall die, or desire to be discharged 
from, or shall refuse to act, or become incapable of acting 
in the trusts of this my will, at any time or times, before 
such trusts shall be folly performed and executed, it shall 
be lawfol for the trustees or trustee filr the time being, with 
the consent and approbation of the person or persons, for 
tlie time being, in the actual possession or receipt of, 
or immediately interested in, and entitled to the rents and 
pfefits of the said hereditaments and premises hereinbe- 
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fore devised and bequeathed, signified in writing, under. Nb. 7. 
his or their hand or hands, or in case the person or per-. 
sons so interested and entitled, shall be a minor or mi- 
nors, then with the consent and approbation of his, her, or 
their guardian, or guardians, signified in like manner, to no- 
minate and appoint any other fit person or persons to be a 
trustee or trustees in the place and stead of him or them 
respectively, so dying, or desiring to be discharged from, or 
refusing to act, or becoming incapable of acting in the said 
trusts, and so in like manner, from time to time, as often ag 
there shall be occasion, upon the death of any succeeding 
or future trustee or trustees, or his or their desire to be 
discharged from or refusing to act, or . becoming incapable 
of acting in the said trusts ; and that when and so often 
as any such new trustee or trustees shall be so nominated 
or appointed as aforesaid, the old trustee or trustees shall 
convey and assign the. trust estates, and premises then 
in him or them vested, for all his or their estate and inter- 
est therein, so and in such manner as that the same may be- 
come, and be legally and effectually vested in the surviving or 
continuing trustees or trustee, and such new trustee or trus- 
tees jointly, or in such new trustee, or trustees, only, as the 
case shall happen, to the uses, upon the trusts, and to and 
for the intents and purposes, and under and subject to the 
provisos, declarations, and directions hereinbefore declared 
or expressed of or concerning the same, or such of them as 
shall be then subsisting, or capable of taking effect, and such 
new trustee or trustees shall and may act in the execution of 
the said trusts in such and the same mauner, to all intents 
and purposes, and shall be invested with, and have such and 
the like powers and authorities, as if he or they had been 
originally named a trustee or trustees for such purposes by 
this my will. -And I hereby nominate and appoint the said Appoint- 
X., Y., Z., executors of this my will. And I also appoint executor* 
them, and also my saifl wife (so long as she shall remain un- . 

married,) guardians of the persons and estates of my child- the child- 
ren during their minorities. And I direct and declare rcD * 
that the said X., Y., Z., or any of (hem,' or any new trustee clause for 
or trustees, who shall be nominated and appointed as afore- 
said, or the heirs, executors or administrators of either or tr “ ltm - 
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No. 8. any of them, shall not be answerable or accountable by vir- 
tue of, or under the trusts hereby reposed, or in pursuance 
hereof' to be reposed itt them respectively, any Otherwise 
than each person, for his own actual receipts, acts, neglect* 
and wilful defaults ; and that they, or either or any of them, 
shall and may, by or out of any monies which shall come to 
their hands respectively by virtue of this my will, defray and 
retain to and reimburse themselves and cdch other, all such 
costs, charges and expellees as they respectively Shall or may 
incur, pay or sustain, in or about the execution, or by meains 
lUvoca- of the trusts hereby in them reposed; and I hereby revoke 
forme? all former wills arid codicils thereto by me made at any time 

»'“»• heretofore, and declare this only to be my last will, as ex- 

pressed and contained in this and the six preceding sheets 
of paper hereto annexed. 

In witness, &c. 


No. 8. 


Will consisting exclusively of Provisions for Wife 
and younger Children, by annuity, and portions 
charged upon all the Testator's property. 

Testator THIS is the last will and testament of me, J. H., of, See. 

at- I give and devise all that my freehold messuage or dwelling- 

house, known by the name of S and all my estate and 

death, and ]nttds thereunto belonging or therewith occupied} situate at 

hUfawT unto my said wife, for and during the term of her 

ftwr* natural life ; and from and Immediately after her decease I 
copjiioid, give and devise my said messuage or dwelling-house, estate 
t“onh£ U ’ and lands at , and from and immediately after my 
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decease, I give and devise all other my freehold and all my Nb. 8. 
copyhold or customary and leasehold messages, lands* te* 
neraents and hereditaments whatsoever and wheresoever, ^. ecMM * 
and all my equitable and other estate and interest in the tract* fo* 
contracts which I have entered into for the purchase of land* and ean*!. ' 
tax charged upon and payable tor my said estate; and also 
all shares and promissory notes, in or from the Grand June* 
tion Canal navigation, of which 1 shall be possessed at my new of a.— 
death ; and all the share or shares, estate and interest which tur^ptatc] 
I have of and in the trade or business of — — , which 1 now ,lne "> chi - 

carry onin partnership with — -and ,and all my books, hold goods, 

pictures, plate, linen, china, household goods and household hlsstocks, 
furniture of every kind which shall be 'in or about both my cuHties for 
dwelling-houses, the usual places of my residence in town and mon*y, a,ld 
country, at the time of my decease ; and also all my stocks, his person- 
monies, securities for money, and all other my personal j^^te!" 
estate not hereinbefore disposed o£ unto and to the use of ray U P 0U tru,t * 
said son, J. H., T. O., and W. R., their heirs, executors, 
administrators and assigns respectively, for all such estate, 
term and interest as I shall have therein respectively, at my 
decease, and according to the several natures and qualities 
of such estates and property respectively, upon the trusts 
hereinafter mentioned, expressed and declared of and con- 
cerning the same, (that is to say,) as for and concerning to allow 
the books, pictures, plate, linen, china, household goods, havefoe ** 
and household furniture of every kind, which shall be in 
both my said dwelling-houses, the usual places of my resi- niture’ foe. 
dence in town and country, at the time of my decease, upon wulTdirec^ 
trust, from and after my decease, to allow my said wife to 
have and enjoy the use thereof during her life, for her own 
absolute benefit, without any controul whatsoever ; and my 
will is, and I do hereby order and direct that as soon as 
conveniently may be after my decease, my said trustees do 
cause a true and exact inventory to be made end taken of 
all the said books, pictures, plate, linen, china, household 
goods and household ftuwtaure, and two copies te be made 
of such inventory, one to be delivered to my said wife, and 
the other to be kept by my said trustees, which last copy 
■hatt.be signed by my said wife, at the feat of a receipt 
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No.. 8. thereunder written, for the articles therein specified, at or 
before the time of her taking possession thereof; and I de- 
Trustees clare and direct that my said sons, J. H., T. O., and W. R., 
dev/sed their heirs, executors, administrators and assigns shall stand 
rais^scToo^ be seised and possessed of and interested in my said 

rcn^poi^ es * a * e a * j and the said books, pictures, plate, linen, 

tions r*x- china, household goods and household furniture, subject to 
fidestson). the life estate and interest of my said wife therein, and all 
other my said freehold, copyhold and leasehold estates, 
shares and notes in the Grand Junction Canal navigation, 
and personal estate whatsoever hereinbefore devised and 
bequeathed to them upon trust, by and out of the rents and 
annual income of my said freehold, copyhold and leasehold 
estates, or by mortgage and sale thereof, or of any part 
thereof, or by all or any of the same means, or by and out 
of the annual produce of my said personal .estate, or by sale 
or other disposition thereof, or of any part thereof, or by 
such other ways and means as they shall think lit and advis- 
able, to raise and levy the sum of 8000/. for the benefit and 
for the portions of all and every my child and children, liv- 
ing at my decease, or born afterwards (other than and except 
my eldest son the said J. H.) equally to be divided between 
and amongst, or for the benefit of them, if more than one, 

' share and share alike, and if there shall be but one such 
child, then for the benefit of sucli only child, and to be 
raised and paid to or for such children or child, in the 
manner following, (that is to say) the share or respective 
shares of such of them, as being a daughter or daughters, 
shall be under the age of 21 years, and unmarried at the 
time of my decease, to be raised and paid as and when she 
or they shall respectively attain that age or marry with the 
consent of, &c. hereinafter named, which shall first happen 
and to be paid or invested in manner hereinafter mentioned, 
to the intent that the income thereof may be for the sole and 
separate use of such daughter or daughters, and may not 
be, subject to the debts, control or engagements of any per- 
son, with whom she or they may, after my decease, happen 
to . intermarry, and that the principal may be subject tQ the 
respective testamentary appointments, as hereinafter is meu* 
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tioned ; and the share or respective shares of such of them 
respectively, as being a son or sons, shall be under the age 
of 21 years, at my decease, to bn raised and paid as and 
when he or they respectively shall attain that age; unless 
such time or respective times of marriage or attaining such 
age shall happen in my life-time, and in such case the share or 
shares of such of them as being a daughter or daughters shall 
attain the age of 21 years, or marry during my life-time ; or 
being a son or sons, shall attain the age of 21 years, during 
my life, shall be as a vested interest for his, her, or their bene- 
fit respectively, upon my decease, and be raised and payable 
in manner aforesaid, at the end of six calendar months next 
after my decease, with interest thereon from my decease, 
until actual payment thereof ; and if any such child or child- 
ren, being a daughter or daughters, shall die under the age 
of 21 years, and without having been married, or being a son 
or sons, shall die under that age, then, as well the original 
as every other share which he, she or they, so dying, shall 
have taken by way of survivorship or accruer, shall go 
and be raised and paid and payable to or for the benefit 
of the survivor and survival’s, and others or other of 
them, together with my eldest son, at such time or times 
as his, her or their original share or shares shall become 
payable, or as soon afterwards as circumstances will per- 
mit, but so that in making such division of all, such sur- 
viving or accruing shares, my eldest son and his execu- 
tors or administrators shall be included, and shall have and 
he entitled to one equal share and proportion therein with 
the other children or their respective executors or adminis- 
trators ; and it is my will and mind, and 1 do hereby declare 
that all and every the share or shares so directed to survive 
and accrue, shall from time to time survive and accrue, to- 
gether with the original share and shares, until such original 
share or shares shall, by virtue of this my will become pay- 
able; and in case there shall be no such child or children, 
who, being a daughter or daughters, shall live to attain the 
age of 21 years, or be married, or being a younger son or 
sons shall attain the age of 21 years, then my will and mind 
is, and I do hereby direct that the, said sum of 8000/. or any 
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No. 8. part thereof, shall not be raised, and that the said trusts 
hereinbefore contained in that behalf shall cease and deter- 
mine, and all aBd every part of my real and personal estate, 
be as folly and effectually discharged therefrom as if the same 
^tnnnity to trusts had never been declared. And subject to the several 
6 e * trusts hereinbefore declared, I direct that my said sons, J. H., 
T. O. and W. R., their heirs, executors, administrators 
and assigns shall stand seised and be possessed of and inte- 
rested in my said real estate, and my said residuary personal 
estate, upon trust, by and out of the rents, issues and annual 
produce thereof, or by mortgage, sale, or other disposition 
thereof or of any part thereof, or by all or any of the same 
means, or by such other way and means as they shall think 
fit and most advisable, to raise and levy yearly and every 
year one annuity or yearly sum of 3651 . free from taxes, and 
clear of all other deductions whatsoever, and pay the same 
into the proper hands of my said wife, or into the hands of 
such person or persons as she, by any note or writing under 
her hand shall, from time to time, but not by way of antici- 
pation, charge or assignment, appoint to receive the same 
during her life, to the intent that the same may be for the 
sole and separate use of my said wife, and may not be sub- 
ject to the debts, control, disposition or engagement of any 
person with whom she may happen to intermarry, the same 
annuity to be paid and payable by four equal quarterly pay- 
ments, on four days or times in every year, the first quar- 
terly payment thereof to begin and be made at the end of 
three calendar months next after my decease. And upon 
further trust, that they my said trustees respectively do and 
shall by all or any of the ways and means aforesaid, raise, 
levy and pay to foe executors or administrators of my said 
wife, a proportionable part of the said annuity of 3651 . cal- 
culated to foe day of the decease of my said wife, for and in 
respect of foe incurring quarter of a year, wherein she my 
said wife may happen to die. And 1 further direct that foe 
receipt or receipts of my said wife, or ef her appointee or ap- 
pointees, and her or their receipt or receipts only shall be a 
good and sufficient discharge, or discharges, to the person or 
persons paying the said annuity, for so much thereof as in speh 
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receipt or receipts 6hall be acknowledged or expressed to be No. 8. 
received ; and subjeCtto the trusts hereinbefore declared formy 
said wife’s benefit during her life, and subject to the payment ject to the 
of the said sum of 8000/. thereinbefore directed to be raised 
for portions for my younger children, and to every estate, intrust to 
trust, and interest hereinbefore mentioned, and all powers, tutor's sou, 
provisos, and directions in this my Will contained respecting thereat* 
my said real estate, and my said residuary personal estate, I 
declare and direct that my said son J. H., T. O. and W. R. duceof the 
their heirs, executors, administrators and assigns respec- personal 
tively shall stand seised, and be possessed of, and interested lor 
in all my said real and all my said residuary personal estate and after 
whatsoever in trust to pay to, or permit and suffer, or well cease*, in 
and sufficiently to authorise and empower my said son hSdSd- 
J. H. and his assigns to receive and take the interest ^“accord, 
dividends and annual produce, and the rents, issues, and an- appohit-* 
nual income of the same real and personal estate for and 
during the term of his natural life and from and after his 
decease, in trust for all and every or such one or more of the 
children of my said son J. H. lawfully to be begotten, whe- 
ther born in his lifetime or after his decease at such time or 
times and in such parts shares and proportions, and subject 
to such conditions, restrictions and limitations over to or for 
the benefit of all or any of such children as he my said son 
J. H- from time to time by any deed or deeds writing or 
writings with or without power of revocation to be by him 
scaled and delivered in the presence of and to be attested by 
ttvo or more credible witnesses or by his last will and testa- 
ment in writing, or any codicil or codicils thereto, or any 
writing purporting to be his last will and testament or codi- 
cil to be signed and published by him in the presence of and 
to be attested by three credible witnesses, shall direct or ap- 
point ; and in default of and in the mean time and nntil such And in de- 
direction or/ appointment shall be made, and as to so much poliitnieu£ 
and such part or parts thereof, whereof no such direction or {|^ ,l m a c s fe to 
appointment shall happen to be made, and also subject to suujp, 
such direction or appointment where the same shall happen tenvincdts 
not to be a complete and entire appointment of the whole 2^“* 
interest and property therein, as to for and concerning all my the child- 
'said freehold, copyhold and leasehold messuages, lands, tene- H.,io equal 
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merits and hereditaments, in trust for all and every the child 
and children of my said son J. H. lawfully to be begotten in 
equal shares, if more than one, as tenants in common and not 
as joint tenants, and for their respective heirs, executors, 
and administrators for ever ; and if any such child or children 
shall die under the age of 21 years, then as well the original 
share of him her or them so dying, as all such other share or 
shares as shall survive to him her or ‘them on the death of 
any others or other of the said children under the said age of 
21 years shall be in trust for the survivors or survivor and 
others or other of them in equal shares if more than one as 
tenants in common, and not as joint tenants, and for their 
respective heirs, executors, administrators and assigns for 
ever ; and in case there shall be no child or children of my 
said son J. H. or being such, all of them shall die under the 
age of 21 years, then my said freehold, copyhold, and lease- 
hold messuages, lands, tenements, and hereditaments, or so 
much thereof whereof there shall have been no such direc- 
tion or appointment as aforesaid, shall be in trust for all and 
every my said daughters and younger sons and other child 
and children begotten or to be begotten, and whether born 
in my life-time or after my decease in equal shares if more 
than one, as tenants in common, and not as joint tenants, 
and for their respective heirs, executors, administrators and 
assigns for ever ; and if any such child or children shall dio 
under the age of 21 years, then as well the original share of 
him her or them so dying, as all such other share or shares 
as shall survive to him her or them on the death of any 
others or other of the same children under the said age of 
21 years shall be in trust for the survivors or survivor and 
others or other of them in equal shares if more than one, as 
tenants in common, and not as joint tenants, and for their 
respective heirs, executors, administrators and assigns ; and 
from and after the deuth of my said son J. H. as to for and con- 
cerning all and singular my monies, stocks, funds, securities, 
and residuary personal estate whatsoever subject as aforesaid, 
in trust for all and every the child und children of my said 

son J. H. lawfully to be begotten equally to be divided be- 
tween and amongst them if more than one, share and share 
alike ; and if there shall be but one such child then for suit 


vorahip. 
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only child, and if any such child or children being a daugh- No. 8. 
ter or daughters shall die under the age of 21 years and with- v ^ vw 
out having been married, or being a son or sons shall die 
under that age, then the part or share parts or shares of him 
her or them so dying, shall go and be transferred to the sur- 
vivors or survivor of them and the executors, administrators 
and assigns of such of them being dead, who being a daugh- 
ter or daughters shall have attained the age of 21 years, or 
been married, or being a son or sons, shall have attained the 
age of 21 years, at such time or times as his her or their ori- 
ginal share or shares shall become transferable or as soon 
afterwards as circumstances will permit ; and my mind is, and 
I declare that all and every the share ‘or shares so directed 
to survive and accrue shall from time to time survive and 
accrue together with the original share and shares until such 
original share and shares shall by virtue of this my will be- 
come vested ; and in case there shall be no such child or And in de- 
children of my said son J. II. who being a daughter or **<!}[ child- 
daughters shall attain the age of 21 years, or be married, or 
being a son or sons shall attain the age of 21 years, then my amongst 
will and mind is, and I do hereby declare that my said trus- younger 
tees and their executors, administrators and assigns shall i^iike 0 ”" 
stand and be possessed of and interested in all and singular manner a« 

, . , „ _ . . _ . _ ° the BOOO/. 

the same monies, stocks, funds, securities, and residuary per- was direct* 
sonal estate whatsoever upon the same trusts and to and for unci 
the same ends, intents, and purposes as are hereinbefore ex- ^de- 
pressed and directed concerning the said sum of 8000/. di- 
rected to be raised as portions for my said daughters and 
younger 6ons as aforesaid or such of them as shall be then 
subsisting and capable of taking effect and to be payable and 
transferable for the sole benefit and separate use of my 
daughters in like manner as their said portions in the said 
sum of 8000/. ; provided always, and my will is, and I do 
hereby direct that in case my said son J. II. or his assigns 
shall punctually pay the said sum of 8000/. as portions for 
my younger children when and as the same portion# sliafi 
respectively become payable under the directions. of this my 
will, and every part thereof, and the* interest monies herein- 
after directed to be paid in respect of the same, and also the said 
annuity of 365/. to my said wife for her Ufe,and every part 
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No. 8. thereof at the tones and in the manner hereinbefore men. 

timed, and an til default shall he made in some of the same 
ton! J**?., 'payments, the trustees for the time being of this my will 
tteprcK *1*811 from time to time, and at all times permit and suffer or 
duce of the allow my said son J. H. and his assigns during his life to re- 

estfttes,on . ... . . . . _ , . 

his paying ceive and take the rents, issues, ana annual produce and in* 
charges™ -come of my said real and personal estate, and of every part 
and sums, thereof (subject as hereinbefore mentioned) to and for his 
and their own absolute use and benefit without any hin- 
drance, interruption, or disturbance whatsoever ; and in case 
Such sou, my said son J. H. shall with his own monies pay or advance 
paylng'the the whole or any part of the principal of the said sum of 
becomes ®000/. then and in such case, and to that extent he shall be 
creditor to and remain a creditor upon the real and personal fund here- 
for the inbefore made liable to the raising and payment thereof, and 

ramc * be or his executors, administrators or assigns shall and may' 

have the amount of the principal so to be advanced by him 
Taised and levied by the ways and means aforesaid by and 

out of the said real and personal fund to and for his and 

their own use and benefit together with interest thereof from 
the time of his death, if the same shall not have been before 
raised after the rate of 51. per centum per annum ; Provided 
Interest to also, and I direct that from and after my decease, interest 
eent/upon nione y at rate of 3 pounds for one hundred pounds for a 
the pnr- year upon such of the respective portions of my said daugh- 
ters and younger sons of and in the said sum of 80001. there- 
inbefore provided for them as shall not at the time of my de- 
cease be payable by virtue of this my will shall be paid by 
my said son J. H. or his assigns dnring his life, and after his 
death by the person or persons entitled to the fund subjected 
to tbt payment thereof, and-in default of the regular payment 
thereof, shall be raised and paid by the said trustees for the 
time being, by and out of the rents, issues, and annual pro- 
duce of my said real and personal estate, or by mortgage, 
sale, or other disposition of the whole or a sufficient -part 
thereof until the samd portions shall respectively 'become 
payable under the directions of this my will, or until the 
death of my said wife, which of the events Shall first happen, 
the -same interest money or a sufficient part thereof -to 'ha 
paid into the hands -of my said wife -for -the maintenance. 
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education, and support of such of my said daughters and No. 8. 
younger sons to whom the same portions shall belong during V ^ V-V>/ 
the term of her natural life, and from and after the decease 
of my said wife, interest after the rate of 51 . for one hundred Interest on 
pounds for a year upon such of the same respective portions tionstlu 
as well original as accruing, as shall not at my death be pay- P*y* We 
able shall be paid by my said son J. H. or his assigns during 
his life, and after his death by such other person or persons as 
aforesaid, and in default of such payment by my son or such 
person or persons as aforesaid, the same shall be raised 
and paid by the trustees for the time being of this my will 
by the means aforesaid until the same portions shall re- To heap* 
spectively become payable; and the whole, or a suffi- maintc- 
cient part thereof shall be applied by the same trustees for nance > &c# 
the maintenance, education, and support of such of my said 
daughters and younger sons respectively to whom the same 
portions shall belong. And I direct that the residue (if Theresi- 
any) of such interest money after maintaining and educating cumulate" 
my said daughters and younger sons as well during the life 
of my said wife as afterwards, and until their said portions 
shall respectively become payable in manner aforesaid, shall 
be placed out or invested in or upon government or real se- 
curities, from time to time to accumulate, and such accumu- 
lation shall go along with the principal portions from whence 
the same shall arise. And it is my will and I hereby declare 
and direct that it shall and may be lawful for the major part p< 
of the trustees of this my will for the time being, when and if neccs-^ 
so often as they shall think necessary, to raise and advance towards”** 
by and out of the rents, issues, and annual produce and in- tlie ad- 
come of my said real and personal estate, or by mortgage or in the 
sale thereof, or by all or any of the same ways and means, or any^fthe 
by such other ways and means as they shall think proper, ^iidren 
any sum or sums of money for the purpose of apprenticing, 
placing out, or other advancement of any one or more of my 
said younger sons during his or, their minority, not exceed- 
ing the sum of 3001. for each son, the same sum and sums of 
money to be taken and considered as and in part of the por- 
tion or share or respective portions or shares, as well original 
a? accruing, of such son and sons for whom the same monies 
shall be so advanced, of and in the said sum of 8000/. herein* 
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No. 8. before directed to be raised for the benefit of my daughter® 
and younger sons as aforesaid, and I direct that my said 
Uons P o°fthe trustees and their executors, administrators and assigns shall 
to be h for 8 8tan< * an( * be possessed of and interested in such portion or 
tiieir sepa- portions, as well original as accruing, as is or are hereinbefore 
and not to provided for such of my younger children as shall be a daugh- 
or antic! 6 ** ter or daughters by and out of the said sum of 8000/. when 
them by an< * as same P a *d a °d payable, upon trust to 

place out or invest such sum or sums of money in or upon 
government or real securities at interest and from time to 
time to alter vary and transpose such securities and funds, 
and to stand and be possessed of and interested in the money 
so to be placed out in trust to pay the interest, dividends, 
and annual produce thereof into the proper hands of such 
daughter or daughters according to her or their share or re- 
spective shares and interests therein, or into the hands of such 
person or persons as she or they by any note or writing un- 
der her or their hand or hands shall from time to time, but 
not by way of anticipation, charge, or assignment, appoint to 
receive the same, during the life or respective lives of such 
daughter or daughters, to the intent that the same may be for 
her or their sole and separate use, and may not be subject to 
the debts, controul, disposition, or engagements of any pre- 
sent or future husband or husbands of such daughter or 
daughters, and from and after the decease of such daughter 
or .daughters respectively upon such trusts and to and for 
such intents and purposes, and underand subject to such pow- 
ers, provisos, and declarations as such daughter or daughters 
respectively, notwithstanding her or their coverture, by her or 
their will or respective wills, or any writing or writings pur- 
porting to be such will or wills, or any codicil or codicils to 
be signed and published in the presence of, and to be attested 
by two or more credible witnesses, shall direct or appoint ; 
and in default of, and in the mean time, until some such 
direction or appointment Shall be made, and a9 to so much, 
and such part or parts thereof, whereof no such direction or ap- 
. pointment shall be made, or where the same shall not be a com- 
plete and entire appointment of the whole interest and pro- 
perty therein, in trust for such person or persons of the blood 
and kindfed of such daughter or daughters living at the time of 
the decease of such daughter or daughters respectively, a* 
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would by virtue of the statutes of distribution have become 
entitled to the same. And my will is, and I further direct that 
in case my said son I. H. or his assigns shall happen to make 
default in payment of the portions hereinbefore provided for 
my younger sons and daughters, or of any part of the same, or 
in payment of the annuity of 8651 . to my said wife Or any 
other sum or sums of money herein directed to be paid, when 
and as the same monies shall respectively become payable by 
virtue of this my will, and my said trustees shall, in pursuance 
of my directions for that purpose given, by mortgage, sale, Or 
other disposition of all or any part of my said real and per- 
sonal estate, happen to raise and levy more money than will 
be sufficient to pay such sum or sums of money upon such 
default as aforesaid, then the residue of the money so raised 
and remaining in hand after application of a sufficient part 
thereof for the purposes of this my will, shall be placed out 
in or upon government or real securities at interest in the 
names of my said trustees, who shall stand and be possessed 
of such securitie supon the same trusts, and to and for the same 
intents and purposes, and under and subject to the same 
powers as are herein expressed, declared, and contained of 
and concerning my real and personal estate or such of them 
as shall be then subsisting and capable of taking effect, re- 
gard being had to the nature of the fund from whence the 
monies so to be invested in securities shall respectively arise. 
And I do hereby authorise, empower, and direct the trustees 
for the time being of this my will from time to time as occasion 
shall require, and as they shall think proper, during the con- 
tinuance of the trusts by me herein declared of and concern- 
ing my said leasehold premises, to apply for, and do their en- 
deavours to renew the leases or respective leases of the same 
premises, the costs and charges of all which renewals I do here- 
by charge on the whole of my real and personal estate so here- 
by devised and bequeathed to my said trustees as aforesaid ; 
and I order and direct that all new leases to be obtained of 
the same leasehold premises shall be and be declared to be 
on the like trusts, and subject to the like powers, provisos, 
and directions as are herein declared of and concerning the 
now subsisting lease or leases of the same premises, or such 
of the s ame trusts as shall be then subsisting. I direct 
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that all my just debts, testamentary and funeral expences 
shall be paid by my executors and executrix as soon as con- 
veniently may be after my decease; and I declare that it 
shall and may be lawful for my said son J. H., T. O. and 
W. R., and my said wife M. H. and the trustees to be ap- 
pointed as hereinafter mentioned, or the major part of them 
for the time being, from time to time to agree and compound 
.with any person or persons who at or after my decease shall 
be debtors, accountants to, or who shall appear or pretend 
to be creditors or demandants upon my estate and effects, or 
upon my trustees or executors and executrix in respect 
thereof, in all cases where the same in the judgment of my 
said trustees and executors and executrix, or the major part 
of them, shall seem necessary or reasonable, and to take such 
part as can be gotten in full discharge of all such debts, and 
also to give such consideration as will be accepted in full 
discharge of all such demands, as shall be thought most ad- 
vantageous for my estate and the persons interested therein. 
And my will further is, and I hereby declare that my said 
trustees respectively, shall from time to time and at all times 
have full power by indenture or indentures under their re- 
spective hands and seals, to demise, lease, and grant my said 
freehold, copyhold, and leasehold premises or any part or 
parts thereof unto any person or persons for any term or 
number of years not exceeding 21 years, to take effect in 
possession and not in reversion or by way of future interest, 
so as upon all such leases there be reserved to continue pay- 
able quarterly or half yearly, during the term thereby to be 
granted, the best and most improved yearly rent or rents 
that can be reasonably had or got for the same without tak- 
ing any fine, premium, or foregift, and so as in all such leases 
there be contained conditions for re-entry for non-payment 
of the rent, and so as no clause be contained in any of the 
said leases giving power to any lessee to commit waste, and 
so as the respective lessees execute counterparts of all such 
leases, and so as the leases of the said copyhold parts of the 
said premises be made according to the custom or customs of 
the manor or manors whereof the same are holden, and the 
leases of the leasehold parts of the said premises be made to 
determine before determination of the terms or interest of 
my said trustees therein. Provided also, and I declare and 
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direct if my said son J. H. and the said T. O. and W. R. 
or any two of them, or two of any future trustees to Be ap- 
pointed as hereafter is mentioned shall die or be desirous of 
being discharged of and from, or refuse or decline to act or 
become incapable of acting in the trusts hereby in them re- 
posed as aforesaid, before the said trusts shall be fully per- 
formed or discharged, then and in such case, and when and 
as often as the same shall happen, it shall and may be lawful 
for the trustees so declining to act, or the executors, or ad- 
ministrators of such of them so dying, by any writing or 
writings sealed and delivered by them, and to be attested by 
two or more credible witnesses from time to time to nomi- 
nate substitute or appoint any other persons to be trustees in 
the stead or place of the trustees so dying or desiring to be 
discharged, or refusing or declining to act, or becoming in- 
capable of acting as aforesaid, so that there be at all times 
three acting trustees of this my will until the trusts thereof 
shall be fully completed; and in default of such appointment 
it shall be lawful for my younger children, or any of them, in 
like manner to. appoint such new trustees, and which I here- 
by direct to be done accordingly, and that my will may be 
strictly complied with in this my request ; and I direct that 
when and as often as any new trustees shall be nominated 
and appointed as aforesaid, all the said trust estates, monies, 
securities, and funds shall be thereupon with all convenient 
speed conveyed, assigned, and transferred in such sort and 
manner, and so as that the same shall and may be legally 
and effectually vested in the surviving or continuing trustees 
of the same trust estates, monies, and premises, and such 
new trustees jointly, or if there shall be no such continuing 
trustees, then in such new trustees wholly, to for and upon 
such and the same trusts intents and purposes as are herein- 
before declared or expressed of and concerning the* said trust 
estates, securities, monies, and premises as aforesaid, or such 
of them as shall be then subsisting and capable of taking ef- 
fect ; and that all such new trustees shall and nmy in all things 
act and assist in the management and carrying on and exe- 
cution of the trusts to which they shall be so appointed, as 
fully and effectually, to all intents, effects, constructions, and 
purposes whatsoever, and shall have, and be considered as 
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invested with such and the same powers and authorities as if 
they had been originally in and by this my will nominated 
trustees for the purposes for which such new trustees shall 
be appointed* any thing hereinbefore contained to the con- 
trary hereof in any wise notwithstanding. And I appoint my 
said wife during her widowhood, guardian of all my infant 
children living at my death, or born afterwards, until the sons 
shall attain the age of 21 years and the daughters shall at- 
tain that age or be married ; and after the decease or second 
marriage of my said wife which shall first happen, I appoint 
the said T. O. and W. R. and the survivors and survivor of 
them guardians and guardian of my said infant children as 
aforesaid; and I appoint my said son J. H. and the said 
T. O. and W. R. and my said wife executors and executrix 
of this my will. I give to each of them the said T. O. and 
W. R. the sum of 100/. on condition of their respectively 
acting in the trusts and execution of this my will but not 
otherwise ; and I give to my said son J. H. and the said 
T. O. and W. R. their heirs and assigns all such real estates 
as are now vested in ljje by way of mortgage in order to en- 
able them with tlie greater case and convenience to recover, 
receive, and get in the money secured by such mortgages for 
the purposes of this my will ; and I give to my said son 
J. H., T. O., and W. R. all such real estates as arc now 
vested in me upon any trust or trusts, to Iiold the same 
to my said son J. H., T. O., and W. R. their heirs 
and assigns upon the trusts affecting the same. Provid- 
ed always, and it is my will and mind, and I do hereby de- 
clare that it shall and may be lawful to and for my said son 
J. H., # T. O. and W. It. and all future trustees to be ap- 
pointed as hereinbefore mentioned, their and every of their 
executors and administrators, by and out of all or any of the 
monies which by virtue of this my will shall come to their or 
any of their hands, to deduct, retain to, and reimburse them- 
selves and himself, and to pay or allow to his and their co- 
executors, co-executrix, and co-trustees or co-trustee all such 
costs, charges, and expences as they respectively shall and 
may sustain, expend or be put unto, in or about the execu- 
tion of this my will, or any of the trusts herein contained ; 
and also that they and their respective executors and admi- 
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nistrators shall be charged and chargeable only, every of No. 8. 
them for and with his and their own respective receipts, pay- v ^ v ‘^ 
ments, acts, and wilful defaults, and not otherwise, and shall 
not be charged or chargeable with or for any sum of money 
other than such as shall actually and respectively come to his 
or their hands by virtue of this my will, nor with or for any , 
loss or damage which may happen in or about the execution 
thereof, or any of the trusts hereby declared, without his or 
their wilful defhult respectively. In witness whereof I the 
said J. H. the elder have to this my last will and testament 
contained in eleven sheets of paper set my hand to the first ten 
sheets, and my hand and seal to this last sheet the 30th day 
of April in the year of our Lord 1805. 


No. 9. 


A Will chiefly settling renewable leases upon collate- 
ral relations ; with other dispositions of personal 

estate. 

THIS is the last will and testament of me L. F., of 

Whereas, under the will of , deceased, I am entitled 

in expectancy, on the death of the survivor of — ■, and 

, to the absolute interest of, and in divers lands, 

tithes, and other hereditaments, situate, lying, arising, and 

being in the several parishes of , and -, and 

elsewhere in the county of - -, and held by and un- 

der certain leases for years, renewable, under the dean and 
chapter of . And whereas I am also entitled, un- 

der, and by virtue of an indenture of settlement, bearing 
date the 20th day of October, 1804, in the event of my sur- 
viving ■ ■, to certain monies, stocks, funds and se- 

1 curities, which have arisen from the sale of ■- -« • , in the 
county of — — — , and which are vested in the names of 
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No. 9. the trustees, named and appointed in and by the said inden~ 
ture °f settlement. I do hereby give, devise, and bequeath 
all the per* x all the said leasehold estates, monies, stocks, funds, securities, 
tate to and premises, to which I am so entitled in reversion, or ex- 

trustees, pectancy as aforesaid, and subject to the said lives and 

events respectively, hereinbefore mentioned, and all other 
my estate, property and effects, real and personal, and of 
what nature and kind so ever, and wheresoever situate, sub- 
ject to the payment of my just debts, funeral and testamentary 
expences, unto and to the use of A., B., C., upon the trusts 
hereinafter expressed and declared of and concerning the same 
respectively, (that is to say) upon trust that my said trustees, 
and the survivors and survivor of them, his heirs, executors, 
Out of the or administrators, do by and out of the rents and profits 
profits to of my said leasehold estates and premises, raise and lay 
sufficient * apart such annual sum as they may deem sufficient for 
the'rents^ P a y* n & rents, and performing the covenants reserv- 
reserved ed and contained by and in the original and subsisting 
ginai leases thereof, as long as the said trusts hereby in them 
alsoTlie^x- re P ose d> or any of them shall remain to be performed; 

peaces of and also by and out of such rents and profits of my said 
the renew- 1 • 

ala. leasehold estates, set apart such sum of money annually, 

as they shall, in their judgment and discretion, deem 
sufficient to renew the leases of the same premises, and 
take new leases thereof respectively in their own names, 
when, and as it shall be usual and requisite, and also from 
time to time make such proper surrenders of the leases sub- 
sisting, as shall be requisite or necessary, or incident to such 
renewals, and also do and shall, by and out of the rents and 
profits of the said leasehold estates, and such annual, or 
other sums so set apart as aforesaid, pay and discharge the 
fines and fees which shall or may be duly demandable and 
payable upon such renewals, all which renewed leases shall 
be vested in them the said trustees, for the time being, 
upon the same trusts, and for the same intents and purposes, 
and with under and subject to the same powers, provisos, 
limitations and declarations, as are contained and referred 
to in this will, concerning the present subsisting leases, or 
any of them. And I do hereby also empower and direct 
my said trustees for the time being, during the time afore* 
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said, out of such rents and profits of the said leasehold es- No. 9 . 
tates and premises as aforesaid, to discharge and defray all 
such expences as maybe incident to, and incurred in the fraythe* 6 * 
proper management of the said leasehold premises, or in re- 
ceiving and recovering the rents thereof; and subject to such ment. 
expenditure and disbursements, do and shall, out of such j ec ttosuch 
rents and profits of the said leasehold estate, pay and dis- 
charge the several annuities, or clear yearly sums following Jjuwe- ^ 

(that is to say) to , if he shall survive nie, the clear pay a’nnui- 

yearly sum of 400/. for and during the term of his life ; to lles * 
my brother, O. F., the clear yearly sum of 300/. for and du- 
ring his life ; to , the clear yearly sum of 60/. for and 

during his life ; to , the clear yearly sum of 40/. for 

and during his life ; to , the clear yearly sum of 100/. 

for and during her life ; to , the clear yearly sum of 

50/. for her life : the said several annuities of 400/., 300/., 

60/., 40/., 100/., and 50/., to be paid quarterly, by equal pay- 
ments in every year, and a proportionate part of such quar- 
terly payment (if any) as shall be accruing, and not have ac- 
tually accrued due at the time of the decease of each of the 
said several annuitants respectively, the first payment of 
each of the said sums to begin and be made at the expiration 
of three months after my decease ; and subject to the several 
aforesaid annuities, payments and provisions, I will and di- 
rect, that my said trustees for the time being do and shall 
stand and be possessed of all the said last mentioned lease- 
hold estates and premises, so to them devised and be- 
queathed as aforesaid upon trust, to pay or empower my To pay to 
brother, M. F., and his assigns, to receive the rents and pro- °Q^™’ teg 
fits, interest, dividends, and annual proceeds of the same tator’s bro- 
respectively, for his and their own absolute use and benefit, celvethT 
for aud during the term of his natural life, and from and af- 
ter the decease of my said brother, M. F., do and shall stand » is Iife * 
and be possessed of and interested in the said leasehold es- 
tates and premises subject as aforesaid, in trust for the first (inborn 
son of my said brother, M. F., of his body lawfully begotten, with el", 
his heirs, executors, administrators and assigns ; but never- cut0l> y 
theless, in <$se such first son shall hwpen to die before he upon their 
shall have attained the age of 21, an<r without lawful issue fo 3 ?” til** 
of his body begotten, then do and shall stand and be pos- 
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No. 9 : sessed of and interested 4n the same premises, in trust for 
the second son of my said brother, M.* F., his heirs, execu- 
tors, administrators and assigns, and in case such second son 
of my said brother shall happen to die before he shall have 
attained the said age of 21, and without lawful issue of his 
body begotten, then in trust for the third and every other 
son and sons of my said brother, M. F., in like manner suc- 
cessively, according to the order of their birth, with like li- 
mitations over in the event of their respectively dying before 
21, and without lawful issue as aforesaid ; and in case there 
shall be no son of my said brother, M. F., lawfully begotten, 
living at his death, or there being any such, they shall all die 
before they shall attain the age of 21, and without lawful 
issue as aforesaid, then in trust for all and every the daugh- 
ter and daughters of the body of the said M. F., lawfully 
begotten, his and their hqirs, executors, administrators and 
assigns, to be equally divided between and among them, if 
more than one, as tenants in common, and in case there shall 
be more than one, and any one of them shall die under the 
age of 21, and without having been married, then in trust 
for the survivors or survivor, others or other of them their 
or her heirs executors, administrators and assigns, with like 
remainders over, in every like event of the death or deaths 
of any one or more of the surviving daughters under age 
and unmarried, to and amongst the survivors or survivor, 
others or other of the said daughters, such survivorship and 
accruer to extend in every such case, as well to the surviving 
as to the original shares, and if there shall be no such 
daughters or daughter, or none that shail live to be married, 
or to attain the age of 21, then as to the said leasehold 
estates and premises, subject as aforesaid, in trust for my 
brother, N. F., for his life, with remainders to his first 
and other sons successively, and to his daughters after them, 
as tenants in common with, and subject to the same condi- 
tional limitations and devises over to and amongst them res- 
pectively, as are hereinbefore contained, limited and pro- 
vided, with respect to the sons and daughters of my said 
brother, M. F. ; provided nevertheless, and my will is, that 
in the event of the decease of my said brother, M. F., with- 
out leaving issue ofUis body lawfully begotten, or leaving such 
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issue, and the sons (if any) shall all die before the age of 91* No. 9. 
and without leaving issue as aforesaid, and the daughters (if 
any) shall all die before such age, and before any of them 
shall have been married as aforesaid so as to give effect to 
the conditional devise or limitation over to the said N. F., 
and his family, the said annuity of 300/. hereinbefore di- 
rected to be paid to the said O. F., shall cease to be payable, 
and instead thereof the annual sum of 5001 . shall be paid 
to him and his assigns for and during the remainder of 
his natural life; and in case my said brother, N. F., shall die 
without leaving any children of his body, lawfully begotten, 
or there being such, all of them shall die, the sons (if any) 
before the age of 21, and without leaving issue as aforesaid, 
and the daughters (if any) !>efore that age, and before any of 
them shall have been married as aforesaid, then as to the said 
leasehold estates and premises, and subject as aforesaid, in 
trust for my said brother, O. F., for his life, with remainders 
to his first, and other sons successively, and to his daughters 
after them, as tenants in common with, and subject to the 
same conditional limitations and devises over to and amongst 
them respectively, as are hereinbefore contained, limited, 
and provided, with respect to the sons and daughters of my 
said brothers, M. F., and N. F., as aforesaid. But in the estate* 
event of such succession of my said brother, O. F., and his and int ^\ 
family to the beneficial interest in my said leasehold estates, on certain 

• • • • • . events* 

under the said last mentioned disposition, my will is, that the 
annuity of 100/. hereinbefore by me directed to be paid to 

, do cease to be payable, and that instead thereof an • 

annuity of 200/. be paid to her, and her assigns, for and 
during the remainder of her natural life. Provided always, 
and my will further is, that in case it shall so happen that 
my said brother, M. F., shall become intitled to the bene- 
ficial interest of and in the trust property contained in, and 
settled by the said indenture of the 20th day of October, 

1804, under the limitations and provisions therein contained, 
or any of them, the said O. F., shall be entitled to receive 
out of the rents and profits of the said leasehold estates and 
premises, hereinbefore by me devised and bequeathed in 
trust as aforesaid, in lieu of the said annuity of 30Q/«.the an* 
nual sum of 500/., for and during the remainder of his na- 
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tural life, and in case of the deaths of my said brothers^ 

M. F., N. F., and O. F., without leaving any such children 

of any of their bodies respectively, as aforesaid, or any that 
shall live to the age of 21 years, or have issue of their body, 
or bodies, if a son or sons, or be married, if a daughter, or 
daughters, then my will is, that my said trustees for the time 
being, do and shall stand, and be possessed of and interested 
in all my said leasehold estates, and premises, late the pro- 
perty of , so devised and bequeathed to them in trust, 

as aforesaid, subject to the several annuities, and other 

charges, in trust for , for the term of his natural life, 

and from and immediately after his decease, upon the trusts, 
and for the several ends, intents, and purposes hereinafter 
more particularly mentioned, touching the ultimate residue 
of my general personal estate. And as to, for, and concerning 
so much, and such part of my estate and effects as I shall be- 
come entitled to under, and by virtue of the said indenture of 
the 20th of October, 1804, in the event of my surviving 
, and all other my estate and effects, whatso- 
ever and wheresoever; I direct the said, &c. and the 
survivors and survivor of them, his executors, adminis- 
trators and assigns to stand possessed thereof, upon trust, 
as to such part and parts thereof, as may not, at the time 
of my decease, consist of stock in the publie funds, to col- 
lect, get in and convert the same into money, and then to 
lay out and invest such money in some or one of the publie 
funds and parliamentary stocks of Great Britain, in their 
own names, and as to such stocks, funds and securities, and 
also as to all other my property, estate and effects so devised 
and bequeathed to them as aforesaid, except the said lease- 
hold property and estates which I have by this my will here- 
inbefore disposed of, to pay to or permit my said brother 

N. F. and his assigns, to receive the dividends, interest and 
annual produce thereof, for his life, with remainders to his 
first and other sons successively, and to his daughters after 
them, as tenants in common, with and subject to the same 
conditional limitations and devises over, to and amongst 
them respectively, as are hereinbefore contained, limited 
and provided, with respect to the sons and daughters of my 
said brother, touching the leasehold estates in the county of 
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— - , hereinbefore devised by my said will ; and in case No. 9. 

my said brother N. F. shall die without leaving any children 
of his body lawfully begotten, or, there being such, all such 
as shall be sons shall die under SI, and without issue as 
aforesaid, and all such as shall be daughters shall die before 
that age and before any of them shall have been married as 
aforesaid, then subject as aforesaid, in trust for my said bro- 
ther M. F. for his life, with remainders to his first and other 
sons successively, and to his daughters after them, as tenants 
in common, with and subject to the same conditional limita- 
tions and devises over, to and amongst them respectively, 
as are hereinbefore contained, limited and provided, with 
respect to the sons and daughters of my said brother N. F., 
and in case my said brother M. F. shall die without leaving 
any children of his body lawfully begotten, or there being such, 
all such of them as shall be sons shall die under the age of 21, and 
without issue as aforesaid, and all such as shall be daughters, 
shall die under that age and unmarried, then subject as afore- 
said, in trust for my said brother O. F. for his life, with remain- 
ders, in like manner, to his first and other sons, and to his daugh- 
ters as tenants in common, in like manner; and with and sub- 
ject to such conditional limitations as are before provided, with 
respect to the sons and daughters of my said brothers N. F. and 
M. F. successively; and in case the said O. F. shall die without 
leaving any children as aforesaid, or, there being such, if all 
such as shall be sons shall die under the age of 21, and all such 
as shall be daughters shall die under that age and unmarried, 
then, subject as aforesaid, in trust for T. C., the eldest son of 

, for his life, with remainders to his first and other 

sons, and to his daughters as tenants in common, in like 
manner, and with and subject to such conditional limitations 
as are before provided, with respect to the sons and daugh- 
ters of my said brothers, N. F., M. F. and O. F. succes- 
sively; and in case the said shall die without leaving 

any children as aforesaid, or, there being such, all such as 
shall be sons, shall die under 21, and all such as shall be 
daughters shall die under that age and unmarried, then sub- 
ject as aforesaid, in trust for T, C. the second son of the said 
, for his life, with remainders to the first and other 

sons aforesaid, and to his daughters as tenants in common 
i 
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No. 10. in like manner, and with and subject to such conditional li- 
mitations as are before declared, with respect to my afore- 
said brothers, and in case the said T. C. shall die without 
leaving any children as aforesaid, or, there being such, all such 
as shall be sons, shall die under 21, and without issue as afore- 
said, and all such as shall be daughters shall die under that age 
and unmarried, then, subject as aforesaid, in trust for 6. F. the 

daughters of the said , by his present tvife, for her life, with 

remainder to her first and other sons, and to her daughters 
as tenants in common, in like mapner, and with and subject 
to such conditional limitations as are before provided, with 
respect to my said brothers and their children respectively ; 
but in case the said &c. shall all happen to die without leav- 
ing any issue lawfully begotten as aforesaid, then I direct 
my said trustees to stand possessed of all the rest, residue 
and remainder of ray said estate and effects, upon the 
trusts, &c. 


No. 10. 


Will of an unmarried man , disposing of Property 
chiefly in charities and legacies . 

THIS is the last will and testament of me, , 

of street, in the parish of , I desire 

to be buried in the same grave with my late wife, in 

church yard, with as little ceremony as may consist 

with decency and propriety, and that a neat monument with 
proper inscriptions may be placed over the said grave, to 
her memory and mine ; and my will is that all my funeral 
and testamentary expences, and all debts which shall be 
neraUnd J U8 *ty Owing by me at my death, may, in the first place be 
testamen- duly paid and satisfied, with the payment whereof I hereby 
charges, charge all my personal estate and effects of every descrip- 
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tion ; I give, devise and bequeath unto and — — all No. 10. 

that my copyhold or customary messuage, or tenement, gar- 

den and premises, with the appurtenances situate in hold estate 

aforesaid, held by me of the manor of , and which I 

have duly surrendered to the use of my will, to hold to them “ ants in 

. common. 

and their heirs and assigns for ever, as tenants in common 

and not as joint tenants ; I give unto the treasurer for the Charities, 

time being of St. George’s Hospital, at or near Hyde Park 

Corner, the 6um of L to be applied to the purposes of 

the said hospital ; to the treasurer for the time being of the 

'Middlesex Hospital, in or near , the like sum of 

L to be applied to the purposes of the said hospital ; to 

the treasurer for the time being of the Asylum for the Sup- 
port and Education of the Deaf and Dumb Children of the 
Poor, situate in or near the Kent Road, near St. George’s 

Fields, the like sum of 1. to be applied to the purposes 

of the said asylum ; to the treasurer for the time being, of 
the Asylum, or House of Refuge for Orphan Girls, situate 
near, or between Westminster Bridge and St. George’s 

Fields aforesaid, the like sum of 1 . to be applied to the 

purposes of the said asylum ; and to the treasurer for the 
time being, of the — — Charity School, in or near — — , the 

like sum of 1. to be applied to the purposes of the said 

school ; and as to all the rest, residue and remainder of my sweeping 
lands, tenements, hereditaments and real estate whatsoever residuary 

devise to 

and wheresoever, to which I am beneficially entitled, or trustees, 
which have been conveyed to or vested in me by way of 
mortgage or security, or in trust, and all my estate, right, 
title and interest in and to such mortgaged premises, and all 
securities for money, and all my stocks, turnpike bonds, in- 
surance and other shares, and all other my goods, chattels, 
and personal estate and effects whatsoever and wheresoever^ 
and of what nature or kind soever, (except such as are 
herein specifically, or otherwise by me disposed of) and all 
my estate and interest therein respectively, I give, devise, 
cmd bequeath unto A., B., C., and D., their heirs, execu- 
tors and administrators respectively, according to the seve-* 
ral natures and qualities of the same, upon the trusts fol- 
lowing, (that is to say,) upon trust that they the said A., B., 

C and D., and the survivors and survivor of them, and the 
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heirs, executors and administrators of such survivor, do 
and shall stand and be seised and possessed of all the estates 
and property vested in me as a trustee upon the trusts 
thereof, declared concerning the same respectively, and of 
the premises which I am seised or possessed of, or entitled 
to by way of mortgage, upon trust, to re-convey, assign, 
and dispose of the same respectively, when the principal and 
interest, and all other monies thereby secured, respectively 
shall be paid off, and do and shall receive the principal and 
interest, and other monies which shall be due therefrom 
respectively, and give receipts for the same when paid, and 
also do and shall, as soon as conveniently may be after my 
decease, collect and get in all such parts of the said residue 
as shall consist of money, or securities for money, and do 
and shall sell and dispose of all such of the said residue of 
my real estates of whatsoever denomination, to which I am 
beneficially entitled, and whereof I have power to dispose, 
and all my leaseholds and chattels real, and all other such 
parts of my personal estates and effects as shall be saleable 
(except such as herein are by me specifically disposed of) 
either by public auction or private contract, or otherwise, 
at their discretion, at or for the best price and prices that 
can or may be had and obtained for the same respectively ; 
and I hereby declare that the receipt or receipts of my said 
trustees, or the survivor of them, or the executors or admi- 
nistrators of such survivor, or of the trustees or trustee of 
this my will, for the time being, shall be effectual discharges 
upon every such sale or sales to the purchaser or purchasers 
of the several premises herein made saleable, or any part or 
parts thereof, for his, her or their purchase monies, or for so 
much money as shall be therein acknowledged or expressed to 
have been received, and that such purchaser or purchasers, his, 
Jier or their heirs, executors, administrators and assigns, or any 
of them* shall not afterwards be answerable or accountable for 
any misapplication or nonapplication of such purchase money 
so received, or any part or parts thereof; and I will and di- 
rect, that out of the monies which shall arise and be produced 
by the sale or sales of such part or parts of v my said estates and 
effects as are merely of a personal nature, except my lease- 
hold tenements, the sum of L of lawful money of Great 
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Britain, be set apart, and laid out and invested in thg pur- 
chase of stock in some or one of the government funds or 
parliamentary stocks of Great Britain, the same to be trans* 
ferred into the names of my said trustees, or the survivors 
or survivor of them, or the executors or administrators of 
such survivor, or the trustees or trustee for the time being, 
of this my will, in the proper books kept for that purpose, 
and my will is that my said trustees or trustee for the time 
being, do stand possessed of, and interested in the said sum 
of 24 001 . or the stock or securities in which the same may be 
invested; upon trust to pay and apply so much of the an- 
nual interest, dividends, and proceeds thereof as they my 
said trustees for the time being shall think necessary or pro- 
per for purchasing suitable cloaths or apparel for the 10 
poor men and 10 poor women, for the time being belonging 
to and residing in the almshouses called — alms- 
houses at in the county of at or about 

Christmas yearly, and to pay, apply, or dispose of the 
remainder thereof in equal proportions among or to and 
for the use and benefit of the said poor men and women. 
And 1 further direct that out of the said monies which 
shall arise and be produced by the sale or sales of.. such 
part or parts of my said estates and effects as are merely 
of a personal nature, except my leasehold tenements, the 

further sum of /. of lawful money of Great Britain 

shall be set apart and placed out in the same manner as I 
have before directed with respect to the said last mentioned 
sum of money, and that my said trustees or trustee for the 
time being do lay out and apply the dividends and interest of 
the said last mentioned sum, or the stocks, funds, and secu- 
rities in or upon which the same shall be invested as afore- 
said in the purchase of bread of good quality to be distributed 
every Sunday morning after divine service among such 20 
of the most deserving poor persons for the time being resid- 
ing in the same parish and the township of , and who 

shall not receive other alms or parochial relief, the exercise 
and distribution of which charity my said trustees are hereby 
authorized and recommended to commit to the discretion of 
the rector and churchwardens of the said parish of 
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No. 10. for the time being. And I Trill and desire that my said 

trustees and the survivors or survivor of them, or the trus-* 
To set 7 . _ _ 

apart tees or trustee of this my will for the time being, do and 

place out d out of the said trust monies so to arise and be produced 

intoe” 1 * ^ BB ^ e and satyrs of my real and personal property, or 

thuds, and which shall be collected or got in, or be in their hands under 

interest or m d by virtue of this my will, raise and set apart the sum of 

to tl» tes- ^00/. of lawful money of Great Britain, and place ont and m- 


tator’s half vest the same in some or one of the public funds or parliamen- 

a inter for * 1 

her sepa- tary stocks of Great Britain in the names of my said trustees 

and* after or ^ rufi l ee for the time being, and do and shall stand and be 

her de- possessed of and interested in the same money, stocks, funds, 

her ims- and securities, in trust to pay the dividends and interest 

hislitV^und thereof unto my half sister M. H. the wife of T. H^of 


after the 
death of 
the survi- 
vor, to pay 
over the 
principal 
to and 
among 
their child- 
ren. 


, in the said county of , or to authorize and em- 
power her to receive the same half yearly as the same shall 
become due during her natural life, the same to lie paid into 
her own hands* or to such person or persons as she shall by 
writing under her hand appoint to receive the same, not- 
withstanding her coverture, and not to be subject to the con- 


troul, debts, or engagements of her husband, and her re- 


ceipts, or the receipts of such person or persons as she may 
appoint to receive the same, to be the only proper discharges 
for the same ; and after her decease, do and shall pay to, or 
empower her said husband T. H., if he shall survive her, to 
receive the said dividends and interest of such stock for and 
during the remainder of his natural life; and after the death 
of the survivor of them the said M. 1 1. and T. II. that they 
my said trustees, or the trustees or trustee of this my will for 
the time being, do and shall transfer the principal of such 
last mentioned stock unto and equally between and among 
all and every the child or children of the said M. 11. and T. 
H. who shall be living at the decease of the survivor of them, 
and the lawful issue of such of the children of the said M. 


H. and T. II. as shall have died in the lifetime of the sur- 


vivor of them, in equal shares and proportions, but so and in 
such manner as that such issue of any of the said children 
who shall have died in the lifetime of the survivor of the 


taid M. II. and T. H. shall only receive (in equal propor- 
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tion9 if more than one) the share or proportion to which No. 10. 
their his or her deceased parent would, if living, have been 
entitled. I also direct that my said trustees, or the trus- settlement 
tees or trustee of this my will for the time being do and shall ^e^wife of 
by and out of the said trust monies and effects so iii their C., wd 

11 _ . , , . „ _ ' ll.LT CllllU* 

hands as aforesaid raise and set apart the further sum of ren, byH* 
3000/. of like lawful money, and place out and invest the- c ' 
same in some or one of the public funds or parliamentary 
stocks of Great Britain in their or his own names or name 
as aforesaid, and do and shall stand and be possessed of and 
interested in the same, in trust to pay the dividends or in- 
terest of such last mentioned stocks, funds, and securities 

unto A. C. the wife of my nephew II. C. of in the 

said county of half yearly as the same shall be- 

come due, during her natural life, the same to be paid into 
her hands or to such person or persons as she shall by writ- 
ing under her hand appoint, notwithstanding her coverture, 
exclusively of her present or any future husband, who is not 
to intermeddle therewith, nor is the same to be subject to 
his controul, debts, or engagements, and her receipts or the 
receipts of such person or persons as she may so appoint to 
receive the same only to be effectual discharges for the same, 
and after her decease do and shall transfer the principal of 
such stock unto and equally between, or among all and every 
the child and children of the said A. C. and H. C. who shall 
be living at her decease ; ancl the lawful issue of such of the 
said children as shall be then dead in equal shares and pro- 
portions, but so and in such manner as that the issue of any 
of the said children who shall die in the lifetime of the said 
A. C. shall only receive (in equal proportions if more than 
one) the share to which liis her or their deceased parent 
would, if living, have been entitled. And 1 further desire and And on M. 
direct that my said trustees or the trustees or trustee for the of’ivr f* 

time being: do and shall out of the same trust monies and ef- j ur 
° # children, 

fects raise and set apart the further sum of 3000/. of like lawful; 

money, and place out and invest the same in some or one of* 

the public funds or parliamentary stocks of Great Britain in 

their or liis own names or name, and do and shall stand and 

fee possessed of and interested therein, in trust to pay the di« 

2 a2 
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No. 10. vidends or interest thereof unto M. T. the wife of C. T. of 

in the said county of , half yearly, as the same shall 

become due during her natural life, the same to be paid into 
her hands or to such person or persons as she shall by writ- 
ing under her hand appoint to receive the same, notwith- 
standing her coverture, exclusively of her present or any fu- 
ture husband, and who is not to intermeddle therewith, nor 
is the same to be subject to his controul,* debts, or engage- 
ments, and her receipts, or the receipts of such person or 
persons as she shall so appoint to receive the same only to 
be effectual discharges for the same ; and after her decease 
do and shall transfer the principal of such last mentioned 
stock unto and equally between and among all and every the 
child and children of the said M. T. and C. T. who shall be 
living at her decease, and the lawful issue of such of the said 
children as shall then be dead in equal shares and propor- 
tions, but so and in such manner as that the issue of any of 
the said children who shall die in the lifetime of the said 
M. T. and C. T. shall only receive (in equal proportions if 
more than one) the share to which their, his or her deceased 
parent would, if living, have been entitled. And I will and 
direct that my said trustees or the trustees or trustee of this 
my will for the time being do and shall out of the said trust 

monies and effects also raise and pay for and to the 

eldest son and the second son of the 

elder the sum of 1000/. a piece of lawful money of Great 

Britain and for and to and daughters of 

the said the elder the sum of 5001 . a piece of like 

lawful money (exclusively of the fund to which they or their 
respective issue may become entitled upon the decease of 
their said mother as hereinbefore mentioned) the same to 

become vested in and payable to the said and the 

sons when and as they respectively shall attain the age of SI 

years, and the said and the daughters when and aa 

they shall respectively attain that age or be married, and do 
and shall out of the said trust monies and effects raise and 
pay for and to the three sons and two daughters of Mr. — 
(tl^at is to say) A. B. H. R. and T. the sum of 200/. a piece 
of like lawful money; and I will and declare that as to 
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the legacies hereinbefore given or directed to be raised No. 10. 
and paid to and for the said A. B. H. R. and T. if 
any one or more of such children respectively shall happen 
to die before he she or they shall have acquired a vested in- 
terest or vested interests under this will, the legacy or share 
of the person or persons so dying, shall go and survive to 
his, her, or their surviving brothers and sisters, and the issue 
of such of the said children as shall have lived to acquire 
vested interests, and that all and every the accruing share 
and shares shall respectively again be subject to the same con- 
dition and contingency of survivorship and accruer, as is here- 
inbefore declared touching the original legacies or shares. 

I give and bequeath to my dear niece (the daughter of The sum of 

, of , and his wife,) who has for many years hi s niece, 

resided with me, the sum of 10,000/. of lawful money of onuVthc 
Great Britain, which sum 1 desire may be laid out by my funds, and 
said trustees, or trustee, for the time being, m some or one as she shall 
of the public funds, or parliamentary stocks of Great Bri- direct ' 

tain, in the joint names of her the said , and my said 

trustees, or trustee, for the time being, to be disposed of as 
she shall, by writing under her hand, direct ; I also give to 
my said dear niece, , all my household goods and fur- 

niture, plate, china, glass and linen, to and for her own ab- 
solute use and benefit ; and I give to her brother, my ne- The sum of 
i * * ; J 5000/. to 

pliew, the said , (son of the said , and his nephew 

his wife,) the sum of 5000/. of lawful money of Great Bri- i’d s "book^ 
tu in, for his own absolute use and benefit; I also give to ma P 8 > Ec- 
hini, the said , all my books, printed or written, and 

all my maps, accounts and papers whatsoever. I desire that 
such of the legacies hereinbefore given, as shall not have be- Legacies, 
come vested interests under this my will, may be laid out in 
some or one of the public funds, or parliamentary stock* of belaid out 
Great Britain, to accumulate for the benefit of those who funds, to 
respectively shall be presumptively entitled thereto, with full ® a c t ® l, ™V‘ h 
power, however, for my said trustees, or trustee, for the time P®^j*^ or 
being, to pay or apply the dividends and interest thereof res- tees to ap- 
pectively, or so much thereof as they, in their or his discre- Slmcsorso 
tion may think proper or requisite, for or towards the main- JjJev shall 
tenance or education of the person or persons so respectively th J" k £ ro * 
presumptively entitled, and in such manner as my said trus- mrjs°the 
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tees shall think most fit for their respective benefit and advan- 
tage. And I direct that my said trustees shall stand pos- 
sessed of the net surplus, or remainder of the whole of the 
said residue of my estate, effects, and property in trust for, 
and for the only absolute use and benefit of my nephew, 

, the younger, his executors and administrators, and 

to be paid, transferred, and disposed of,^ as he or they shall 
from time to time direct ; and my will is, that all the legacies 
and bequests hereby given, shall be paid and appropriated 
by my said trustees for the time being, as soon as conve- 
niently may be after my decease. And I further declare it to 

be my will, and T do hereby direct, that in case the said , 

or any or either of them, or any succeeding or future trus- 
tee, or trustees shall die, or be desirous of being discharged 
from, or become incapable of acting in the same trusts before 
the same shall be fully executed and performed, that then, 
and in every such case, it shall and may be lawful to and for 
the surviving or continuing trustees or trustee of this my 
will, for the time being, or the executors or administrators 
of such survivor, by any writing, under his or their hand 
and seal, or hands and seals, and to be attested by tw'O or 
more credible witnesses, to nominate or appoint any other 
fit and respectable person or persons to be a trustee, or trus- 
tees, for the purposes aforesaid, or such of them as shall be 
then subsisting, or capable of taking effect, in the- place or 
stead of the trustee, or trustees, so dying, or desiring to be 
discharged, or becoming incapable of acting in the said 
trusts, and that when and so often as any such new trustee 
or trustees shall be nominated and appointed as aforesaid, 
the surviving, or continuing trustees or trustee for the time 
being, or the executors or administrators of such survivor 
shall assign and transfer my said trust estate and property, 
so and in such manner (so far as the nature thereof will ad- 
mit,) as that the same may become vested in such new trus- 
tee, and the surviving or continuing trustee or trustees 
jointly, or in such new trustee only, upon the trusts, and to 
and for the intents and purposes hereinbefore declared of 
and concerning the said trust estate and property respec- 
tively, and which shall be then subsisting, or capable of tak- 
ing effect, and so from time to time ; and £uch new trustee and 
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trustees shall and may act in the execution and management No. Iff. 
of the trusts aforesaid, and shall have, and be considered as 
invested with such and the same powers and authorities, as 
if he or they had been originally appointed by this my will ; 

and further, that they, the said , or any, or cither of 

them, or their, any, or either of their executors or adminis- 
trators, shall not be answerable for, or liable to make good 
any casual, or involuntary loss, which at any time or times 
may accrue or happen of or unto the said trust monies, or 
the securities for the time being in which the same shall be 
invested, or any part thereof, or with respect to any other part 
of the said trust estate, without his or their wilful default ; nor 
shall they, or any of them, be answerable or accountable, the 
one for the other, or others of them, or for the acts, deeds, re- 
ceipts, payments, neglects, or defaults of the other or others of 
them, but each of them for his own acts, deeds, receipts and 
payments only, and for such monies only, as shall actually come 
to his or their several and respective hands, and not for any 
money or stock, for which they, or any of them, shall join in 
any transfer, or sign any receipt, or receipts, for conformity 
only, nor with or for any loss or damage which may happen, 
by depositing all or any of the trust monies aforesaid, in any 
bank or banker’s hands, or elsewhere, for safe custody, nor 
with or for any other loss or damage which shall or may 
happen in or about the execution or exercise of all or any 
of the trusts aforesaid, without their wilful defaults. And 
that it shall and may be lawful to and for them, the said 
trustees respectively, and their respective executors and ad- 
ministrators, from time to time, by and out of the trust mo- 
nies, which shall come to their, or any of their hands, in the 
iirst place to deduct and retain, and reimburse to themselves 
respectively, and allow to their or his co-trustee, or co-trus- 
tees, all such loss, costs, charges and expcnces whatsoever, 
as he, they, or cither of them, shall or may respectively pay, 
suffer, sustain, expend, or be any way put unto, in, or about 
the execution of all or any of the trusts or powers, here- 
inbefore mentioned or created,, or any matter or thing in any 
wise relating thereunto. 
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No. H- 


A Will , disposing only of personal property, in favour of the 
Testator' s daughter, and her children. 


THIS is the last will and testament of me, J. S., of T. r 

in the county of , esquire r first, I will and direct, 

that in case I shall die within the distance of 10 miles from 

S., in the said county of , iny body maybe interred 

in the parish church there (where my late wife, A. S. lies 
buried,) in a decent, but very plain manner, at the discretion 
of my executors, hereinafter named, (who, in case of any 
occurrence taking place to prevent my being buried at the 
place above-mentioned, may direct my interment at such 
other place as they shall judge most proper,) the expences 
attending which interment, and also all my just debts, and 
the expences of proving this will, and also the legacies 
hereinafter by me given, I do direct my executors to pay 
and discharge as soon as conveniently may be after my de- 
cease. I do hereby constitute and appoint A. B., of 

— — , C. D., of , and E. F., of , to be the 

executors of this my will ; and, in the first place, I give and 
bequeath to them, the said A. B., C. D., and E. F., as such 
my executors, the capital stock or sum of 8000J. five per 
cent, annuities, or so niuch of such other stock standing in 
my nanfe at the time of my decease, as will be sufficient to 
produce the annual sum of 400/. ; and in case I -shall not, at 
the time of my decease, have sufficient stock standing in my 
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name, to produce that sum annually, then I give and be- 
queath to my said executors so much money as will be sufc 
ficient to purchase so much stock in one or other of the par- 
liamentary funds of Great Britain, (according to the then 
current price thereof,) as will produce such annual sum, 
(which stock I do hereby direct my executors to purchase 
accordingly,) upon trust, that they, my said executors, do 
and shall cause the said stock to be transferred into their own 
names, jointly with the trustees or trustee under the settle- 
ment or contract made on my marriage with my present 
wife, J. S. ; and do and shall pay the- interest or dividends 
arising from such stock to my said wife, (w'hen and as the 
same shall from time to time arise and be received,) during 
her life, for her own use and benefit : and from and after the 
decease of my said wife, J. 8., my will is, and 1 do hereby 
direct, that the stock hereinbefore by me given or directed 
to be purchased for her benefit, shall sink into, and become 
part of, my residuary estate, and shall go and be applied ac- 
cording to the dispositions hereinafter by me made of the 
same. Provided, and I do hereby expressly declare my will 
to be, that the provision made by this my will for my said 
wife, J. S., is by me intended to be, and to be accepted by 
her, in lieu, and in full satisfaction and recompence of all 
such benefit or provision, as I have, by such marriage settle- 
ment, or contract, provided or made, or covenanted, agreed, 
or contracted to provide, or make for her, either by way of 
annuity, or otherwise howsoever ; also, I give and bequeath 
to A. B., C. D., and E. F., the sum of 5000/. of lawful mo- 
ney of Great Britain, upon trust, that they, my said execu- 
tors, or the survivors or survivor of them, or the executors 
or administrators of such survivor, do and shall, with all con- 
venient speed, place out and invest the same sum, and every 
part thereof, in their or his own names or name in the public 
stocks or funds of Great Britain, or on real or government 
securities in England, at interest, and do and shall stand and 
be possessed of and interested in such last- mentioned stocky 
funds, or securities, upon the several trusts, and to and for 
the several ends, intents, and purposes, and with under and 
subject to the several powers and provisos hereinafter ex- 
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No. II. pressed, and declared of and concerning the same, that is to 
say, upon trust, that they, my said executors and trustees, or 
the trustees, or trustee, for the time being, do and shall 
T o transfer transfer, assign, and pay the said last-mentioned stocks, 
the same funds, and securities unto all and every the child and child- 
tionetT 11 " dren of my daughter, Mary Elizabeth L., (wife of J. L. C., 

&c - ofB., in the county of ,) by her present husband, (other 

children of than and except an eldest or only son,' or an eldest daugh- 
daughter, ter, entitled for the time being to the estate at B., aforesaid, 
nccordhig w hich is entailed on the eldest child of their marriage) at 
to the ap- such age, day, or time, if there be but one, and if more than 
of theraid «ne, then at such respective ages, days, or times, and in such 
M. E. L. p ar t s> shares, and proportions, and subject to such condi- 
tions, restrictions, and limitations over, (such limitations 
over to be for the benefit of some or one of the said child- 
ren) as my said daughter, M. E. L., at any time or times 
during her life, by any deed or deeds, writing or writings, 
with or'without power of revocation, to be sealed and deli- 
vered in the presence of, and attested by two or more cre- 
dible witnesses, or by her last will and testament in writing, 
or any writing in the nature of, or purporting to be her last 
will and testament, or any codicil or codicils thereto, to be 
signed and published in the presence of, and attested by two 
or more credible witnesses, (whether she shall be covert or 
sole, and notwithstanding any coverture she may be under) 
And in de* direct or appoint ; and in default of such direction or ap- 
pointment* P°*ntment, then upon trust, that they, my said executors and 
among the trustees, or the survivors or survivor of them, or the execu- 
equaiiy, tors or administrators of such survivor, do and shall transfer 
vonhip. rVlP sa ^ stoc ^ s ? funds, or securities to such child, if there shall 
be but one, and the same shall be a daughter, on her attain- 
ment to the age of 21 years, or day of marriage, provided 
the same is contracted with the consent of my said daugh- 
ter, M. E. L., or if a son, upon his attainment to the age of 
21 years; and if there shall be more such children than one, 
then my will is, that the same stocks, funds, and securities, 
in default of such direction or appointment as aforesaid, 
be equally divided between or among them, share and share 
alike ; the 6hare or sliares of such of them as shall be a 
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daughter or daughters, to be transferred to her or them re* 
spectively, on her or their attaining her or their age or re« 
spective ages of 21 years,' or on the day or respective days 
of her or their marriage, which shall first happen, (provided 
such marriage shall be had with the consent of my said 
daughter M. E. L.) ; and the share or shares of such of them 
as shall be a son or sons to become vested in him or them 
respectively, on his or their attaining his or their age or re- 
spective ages of 21 years. Provided nevertheless, and I do 
hereby declare, that the appointment to be made by my said 
daughter M. E. L., of any such portion or portions as afore- 
said, pursuant to the power hereinbefore given to her, shall 
not be invalidated or prejudiced by any omission or default 
of her appointment of the residue of such portions, under or 
by virtue of any such direction or appointment, made pur- 
suant to the same power, but that any such child or children 
who shall be benefited by any such partial appointment shall 
have or be entitled to no further or other share of or in the 
unappointed residue of the said stocks, funds and securities, 
until every other child shall have received so much of such 
unappointed residue as will make his or her share or portion 
equal, if not otherwise so, to that of the child so taking un- 
der such direction or appointment as aforesaid. Provided, 
and 1 do hereby declare, that if any sucli child or children, 
being a son or sons, shall depart this life before he or they 
shall attain his age, or their respective ages of 21 years (with- 
out leaving lawful issue of his or their body or bodies) or be- 
ing a daughter or daughters shall depart this life before she 
or they shall attain her age or their respective ages of 21 
years, or be married, then and in default of any such direc- 
tion or appointment as aforesaid, the share or shares of him, 
her, or them so dying, of and in the said stocks, funds, and 
securities, shall go and accrue to the survivors or survivor, 
or others or other of such children, and be equally divided 
between or among them, if more than one, share and share 
alike, and be tranferable at such ages, days, and times 
as his, her, and their original portion or portions shall, 
by virtue of this my will, become transferable as afore- 
said; and that in case of the death of any other of the 
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No. II. said children (without having lawful issue before such 
accruing or surviving share or shares shall become vested 
as aforesaid) then every such accruing or surviving share 
or shares shall again become subject and liable to such fur- 
ther right, chance, contingency, or condition of accruer or 
survivorship, as hereinbefore is declared, touching the ori- 
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ginal portion or portions. Provided nevertheless, and I do 
hereby expressly declare, that in case any such child or 
children shall have left issue of his her or their body or bodies 
lawfully begotten, then my will is, that such issue shall have 
and be entitled to such share or shares of and in the said 
stocks, funds, and securities as his, her, or their deceased 
parent or parents would have had and been entitled to un- 
der this my will, if living, (such share or shares to be trans- 
ferred to such issue, at such age^or time as hereinbefore de- 
clared with respect to the transfer of their parents’ shares). 
And upon further trust, that they my said executors and 
trustees, or trustee for the time being, do and shall pay and 
apply the dividends, interest and proceeds of the share or 
shares of such of the said children as shall not have acquired 
a vested interest in the share or shares hereinbefore provided 
or intended for him, her, or them, for or towards his, her* 


or their maintenance and education respectively, until the 

same respectively shall become transferable, until which 

That the period it is my will that my said daughter M. E. L. shall (if 

daughter i3 8 j ie s j ia ]i so ] 0U rr live) have and be entrusted with the main- 
to have the ® ' 

education tenance, education, and controul of her said children, and 

tenance of shall receive from my said trustees or trustee, such divi- 

ren. Cl lU, ~ dends, interest, and proceeds, for the purpose of enabling 

The said her to undertake, carry on, and defray the expcnces of the 

6000?. Ui be same * Provided, and my will is, and I do hereby expressly 

received in declare, that the said sum of 5000/. hereinbefore given and 
lien and sa- , 

tist'action directed to be laid out for the benefit of the younger child* 
aum'ofk* ren of my said daughter M. E. L. by the said J. L. C., her 
cured by* P r ® sen ^ husband, is by me meant and intended, and shall 
bond, toj>e accordingly be considered, and be accepted and taken, as 
husband of and in lieu and full satisfaction and recompence of the sum 
ter on 'tfie 5000/. which, by a bond executed by me previous to the 
marriage, marriage of my said daughter with her said husband, I have 
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secured to be paid for the benefit of such younger children, 
according to his appointment, which appointment, by reason 
of the mental imbecillity of the said J. L. C., cannot now be 
made in a proper, reasonable, and effectual manner. And 
therefore, my will further is, and I do hereby accordingly 
direct and declare, that in case any claim or demand shall 
be made, and any proceedings at law or in equity shall be 
commenced or instituted, either by the said J. L. C., or by 
any other person or persons, in his name, or on his account 
or behalf, or claiming by, from, through, or under, or in 
trust for him, upon, or in respect of the said bond, or the 
said sum of 5000/. thereby secured, or any part thereof, or 
any interest to arise therefrom, niy said executors and trus- 
tees, or the trustees or trustee for the time being, shall 
forthwith apply to the High Court of Chancery, for redress 
against such claim and demand, or adopt such proceedings 
as they shall be advised to pursue by their counsel, for re- 
sisting the same; theexpences of obtaining which opinion 
of counsel, and of such application to the said court, and 
of all such other proceedings as shall be advised and adopted 
as necessary to resist such claim, I do hereby empower and 
direct my said executors and trustees, or the trustees or 
trustee for the time being, to pay and discharge out of my 
residuary personal estate. And my will further is, and I 
do hereby expressly order, that in case any pevson or per- 
sons, for whom or for whose benefit a provision is hereby 
made, or intended to be made, shall make or prosecute any 
claim or demand for or in respect of the said bond, or the 
said sum of 50001. or any part thereof, then and from thence- 
forth such person or persons shall be utterly excluded and de- 
barred from all benefit or provision under or by virtue of this 
my will, or of the dispositions therein contained. Provided 
also, and my will is, and I do hereby further direct, that in 
case all and every the child and children of my said daughter 
M. E. L., by the said J. L. C., her present husband, (other 
than and except an eldest or only son, and an eldest or only 
daughter, entitled, for the time being, to the said estate at 
B. aforesaid) who, being son9, shall depart this life under 
the age of SI years, without leaving lawful issue of their, 
or any. of their bodies, or being daughters, shall depart this 
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$Fp. 11. life under that age and without having been married, then 
t'r****' they, my said executors and trustees, or the trustees or 
trustee for the time being, shall stand possessed of, and in* 
terested in the said stocks, funds, and securities, or so much 
thereof as shall remain unappointcd or undisposed of, as 
aforesaid, in trust for, &c. 

Testator And I do hereby also give and bequeath to the said A. B., 
soolfcapi- C. D., and E. F., their executors, administrators and as- 
hU # tru£ t0 si £ ns > capital stock, or sum of 800/. five per cent. 
tee8,tojiay annuities, or so much of such other stock standing in my 
clends to name at the time of my decease, as will be sufficient to pro- 
son of^his duce tb® annua ^ sum °f 40/. ; and in case 1 shall not, at the 
daughter, time of my decease, have sufficient stock standing in my 
shall come name, to produce that sum, then I give and bequeath to 
lessionof m y executors and trustees, so much money as will be 


^cttied^M su ® c ^ en ^ *° purchase so much stock (according to the then 
»n him, by current price thereof) as will produce such annual sum, 
jort°in S iiic upon trust, that they my said executors and trustees, or the 
aiTivhen trustees or trustee for the time being, do and shall cause the 
)u shall ^ same to be transferred into their or his own names or name, 
possession and do and shall, until my grandson J. L., the eldest son of 
tled # estate, m y daughter M. E. L., shall come into possession of the 

°, r « . estate at B. aforesaid, (so entailed on the eldest child of 
shall die in . . ' , 

the life- the marriage of my said daughter and her present husband, 

i "lithe r, t lie n as hereinbefore mentioned) pay the interest or dividends 
pitaUosink ar * s * n S ^ rom ^ ie sa ^d stock, unto my said grandson J. L. and 
into the re- his assigns, and authorise and empower him and them to 
receive the same to and for his own uso and benefit. Pro- 


vided, and my will is, and 1 hereby direct, that from and 
after the decease of my son-in-law, the aforesaid J. L. C. 
whereby my said grandson J. L. will come into possession 
of the said estate at B., aforesaid, or be entitled to the re- 
ceipt of the rents, issues, and profits thereof, or in case my 
said grandson shall depart this life in the lifetime of liis 
said father, then from and after liis decease, whichever shall 
first happen, the stock hereinbefore by me given, or directed 
to be purchased for the benefit of my said grandson, shall 
sink into and become part of the residue of my personal 
estate, and shall go and be applied according to the dispo- 
sitions thereof hereinafter contained. And I do hereby give 
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and bequeath to each of my grand-daughters, S. and M., 
(over and above their share in the said sums of 5000/., as 
two of the younger, children of my said daughter, M. E. JL 
by the said J. L. C., her present husband, and over and 
besides such other shares and benefit as they respectively 
shall have or take under this my will) the sum of 1000/. of 
lawful money of Great Britain, to be an interest vested iti 
them respectively on their respectively attaining the age of 
21 years, or on their respective days of marriage, with such 
consent as hereinbefore mentioned, which shall first hap- 
pen, nevertheless the actual payment thereof shall be post- 
poned until after the decease of my said daughter, M. E. L. 
(who, during her life, shall have and be entitled to the in- 
terest and produce thereof). Provided, and I do hereby 
declare, that ill case either of my said grand-daughters S. 
and M. shall depart this life before she shall attain her age 
of 21 years, or be married, then the sum of 1000/. hereinbe- 
fore given to her, (in the event of her attaining such age or 
being married) shall go and be paid to the survivor of my 
said two grand- daughters, to become vested and payable as 
hereinbefore is mentioned in respect to her original share. 

And in case both my said grand-daughters $. and M. shall 
depart this life under the age of 21 years, and without hav- 
ing been married, then the said two several sums of 1000/. 
(hereinbefore given to them in the event of their attaining 
such age, or being married as aforesaid) shall sink into and 
become part of my residuary personal estate, and shall go and 
be applied according to the dispositions thereof hereinafter 
contained. And I do hereby give and bequeath to my said 
executors and trustees the like sum of 1000/. of like lawful 
money, upon trust, that they my said executors and trus- 
tees, or the trustees or trustee for the time being, do and 
shall lay out and invest the same in their or his own names 
or name, in or upon government or real securities in 
England, at interest; and do and shall during the minority 
of my natural son ( 1) J. S. now aged 1 3 years or thereabouts, 
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(1) Illegitimate children may take when born by their names of 
reputation, or by words clearly describing them,, and the rule is, 
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born at , on the 23d day of October 1789, now at 

school at — — , pay, apply, and dispose of the dividends, 
interest, or proceeds of the said last-mentioned stocks, funds 
and securities for and towards his maintenance and educa- 
tion, and in providing clothes and other necessaries for him* 
in such way as my said trustees or trustee shall think advis- 
able : and upon further trust, that when and so soon as my 
said natural son J. S. shall have attained the full age of 21 
years, then that my said executors and trustees, or the trus- 
tees or trustee for the time being, do and shall transfer and 
assign the said stocks, funds, and securities unto my said na- 
tural son, to and for his own use and benefit. Provided 
nevertheless, and I do hereby declare, that it shall and may 
be lawful to and for my said executors and trustees, or the 
trustees or trustee for the time being, to raise by and out of 
the said stocks, funds, and securities, upon which the said 
sum of 1000/. shall be so invested, any sum or sums of mo- 
ney, not exceeding in the whole the sum of 1. for the 

purpose of placing out my said natural son J. S. appren- 
tice, or otherwise for preferring or advancing him in or to 
any profession, business or employment, and to pay, apply, 
and dispose of the money so to be raised for any of those 


that they must be pointed oat by clear description, for the law 
shews them no favour. And if a man devises to such natural 
children as shall be born of J. S., such children born after the mak- 
ing of the will shall not take, Metham v. Duke of Devon, 1 P. 
Wins. 529. nor even a child in ventre sa mere; for besides the 
objection on the ground of immorality, a bastard cannot take 
until he has gained a name by reputation, which cannot be before 
he is born. Thus, under a bequest “ to such child or children, if 
more than one, as A. may happen to be enseint of by me,” a na- 
tural child, of which A. was then pregnant, was held incapable of 
taking. Though the Master of the Rolls, Sir W. Grant, seemed 
to think that a bequest to the natural child, of which a particular 
woman was enseint, without reference to any person as the father, 
might probably be good, as there was no uncertainty in the be- 
quest. The case was decided upon the rule of law which does not 
acknowledge a natural child to have any father, even by reputa- 
tion , before its birth. Earle v, Wilson, 17 Vez. Jun. 523. 
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purposes accordingly, in, sucty way, andmanner as t£jey or: be No ; l l r 
shall judge njost a^ylse^bje for, ljis benefit, (Provided, ne- 
vertheless, and J dp hereby expressly, declare, that no dje- 
duction or abatement shall be made out of the said sum of ofiooofcto 

' « . 1 ! . ^ a . • be iBpliuv* 

1000/. for or on account of any bil^ls that may, at the time in paying 
of my decease, be due or bp acqrqing, for or in respect of 
the maintenance, education, or qlpftiqg of my said natural ^ e c 8 ^ p ^ r 
son J. ; but thqt sucb bills s^ali be defrayed, with the the said 
rest of my debts, out of my residuary personal estate,, before 80IU 
any division thereof shall be made. 

Provided, and my will is, and I dp hereby declare, that 
in case my said natural son J. S. shall depart this life before ed, to sink 
he shall attain the full age of 21 years, then the said sum of re " 

1 000/. hereinbefore given and directed to be laid out for hi* 
benefit, or the stocks, funds, or securities wherein or upon 
which the same shall then be invested, or so much thereof 
as shall not have been applied or disposed of for the ad- 
vancement or preferment of my said natural son, according 
to the authority hereinbefore contained and given for that 
purpose, shall sink into and become part of my residuary 
personal estate, and shall accordingly be applied npon the 
trusts hereinafter by me directed concerning the same. 4^nd Gives to 
I do hereby give and bequeath to my said wife, J. S. for her }“.* j? 1 *®^ 1 
own use and benefit, all my household furniture, plate, tm-e, 
linen, china, liquors, provisions, and other household goods na, liquors, 
and furniture that may be in aqd about my dwelling house &Cm 
at the time of my decease, save and except all books, pa- Such book* 
pers, and manuscripts, it being my will and desire, and I »smay P bc* 
do hereby direct, that such of t fie said books and papers as 
shall be necessary for settling or elucidating my affairs or or^einct^ 
concerns, shall be delivered to piy executors hereinafter aflftjr* to 
mentioned, and that such of the same books, papers, and £^ xecu * 
manuscripts as shall not be necessary for that purpose, shall 
l>e delivered to my said daughter 1\1. E. L., to be preserved jjapersrtoi 
or destroyed, or otherwise cjispoSed of, as she shall think ter. d * Ugh " 
fit. Also I give and bequeath to my said wjfe J. S. the 200 J. to his 
sum of 20Q/. for the purpose of providing mourning for mourning, 
herself and children ; and also th.e sum of 90L for mournifig * or \ li * 
to her servants : also I give to my said wife five guineas for mownUip. 
a ring jqr herself, and 71. IQs. for six mourning rings, of jive®*?* 
vol. it. 3 a 
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No. II. twenty-five shillings each, for any six persons she may think 

proper to give them to. Also I give to my aforesaid grand- 

ring, and son my diamond ring, and to my grandson W. L, 

Swringsto ( secon d 80n °f my said daughter, M. E. L.) or such other 

friends. son of my said daughter, as at the time of my decease shall 

Other spe- , - J , . . . u x i 

cific be- be the second son in seniority, my gold watch, or m case 

quests. m y ga jj wa t c h shall be worn out, lost, or destroyed, 301 . 

in lieu thereof : and I give to my nephew, R. C. D., 200/.', 
to be paid to him at my death. I give to each of my 
said executors, hereinbefore by me appointed," twenty gui- 
neas for their care and trouble in the execution of this 


my will ; and also a ring of the value of twenty-five shil- 
lings : also I give to my servant, 8. (for her care and atten- 
tion to me,) twenty guineas, to be paid to her within one 

Testator month next after my decease. And as to all .the rest, resi- 

fhe^rest due and remainder of my personal estate and effects what- 
-d^«e soeTer anc l wheresoever, whereof or whereto, I or any per- 
sonal estate son or persons in trust for me, shall, at the time of my de- 

trustees cease, be possessed or entitled, (and not hereinbefore by me 

otherwise disposed of,) and whereof I have power to dispose 
by will, I do hereby give and bequeath the same unto my 
said executors, upon trust, that they the said A. B., C. D., 
and E. F., or the survivors or survivor of them, or the exe- 


cutors or administrators of such survivor, do and shall, with 
all convenient speed, collect, get in, and receive such part 
thereof as shall consist of money, or securities for money, 
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and do ancf shall convert into«money such part thereof as 
shall not consist of money, or securities for money, and lay 
out and invest the same, and every part thereof, in their or 
his own names or name, in the parliamentary stocks or funds 
of Great Britain, or on real or government securities in 
England, at interest ; and do and shall stand and be pos- 
sessed of, and interested in, all such stocks, funds, or secu- 
rities, upon the several trusts, and to and for the several 
ends, intents, and purposes, and with, under, and subject 
to the several powers and provisos hereinafter expressed and 
declared, of and concerning the same, that is to say, upon 
trust, that they my said executors or trustees, or the trus- 
tees or trustee for the time being, do and shall, during the 
natural life of my said daughter, M. E. L. pay the divi- 
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dends dur- 
ing his 

daughter's 
life to such 
persons as 
she shall, 
notwith- 
standing 
her cover- 
ture, direct 
and ap- 
point. 

And in de- 
fault of ap- 
pointment, 
into the 
proper 
hands of 
his daugh- 
ter, for her 
sole and se- 
parate use. 


dends, interests, and proceeds of the said last-mentioned No. IV. 
stocks, funds, and securities, unto such person or persons 
only, and for such intents and purposes only, as my said 
daughter, M. E. L. shall, by any writing or writings under 
her hand, from time to time, notwithstanding her present 
or any future coverture, direct or appoint, and in default of 
such direction or appointment, do and shall pay the same, 
or so much thereof as she shall or may, from time to time, 
happen to make no direction or appointment of into the pro- 
per hands of my said daughter, M. E. L ., for her sole and 
separate use and benefit, exclusively of her present or any 
future husband, who shall not intermeddle therewith, nor 
shall the same or any part thereof be subject or liable 
to the power, control, debts, or engagements of any such 
husband, but the receipts of my said daughter, M. E. L., 
and of such person or persons as she shall or may, from time 
to time, direct or appoint to receive the same, shall, notwith- 
standing her present or any future coverture, be good and 
effectual releases and discharges for the same, or so much 
thereof as in such receipts shall be expressed or acknow- 
ledged to have been received. Provided nevertheless, and 
my will is, and I do hereby expressly declare, that my said 
daughter, M. E. L., shall not have power to sell, assign, 
mortgage, or otherwise incumber the said dividends, inte- 
rest, and proceeds, or any part thereof, by anticipation, 
whilst in the hands of my said trustees or trustee ; and from 
and after the decease of my Said daughter M. E. L. (or in 
her life-time, if she shall direct the same by any deed or 
writing under her hand and seal, executed in the presence 
of, and attested by, credible witnesses,) upon trust, that 
they, my said executors and trustees, or the trustees or 
trustee for the time being, do and shall transfer, assign and 
pay the said last-mentioned stocks, funds, and securities 
unto all and every the child and children of my said daugh- 
ter, M. E. L., whether by her present or any after-taken 
husband (other than and except an eldest or only son, or an 
eldest daughter, entitled for the time being to the estate at 

B aforesaid,) according to her appointment, by deed 

or will, in like manner, as hereinbefore declared, w ith re* 

2 b 2 • 


Proviso 
that his 
daughter 
shall not 
incumber 
or antici- 
pate the 
said divi- 
dends. 
Power for 
the daugh- 
ter to ap- 
point the 
same either 
in her life- 
time, or af- 
ter her de- 
cease. 



372 Precedents of Wills. [Apt. 

l^or. 11. spgct, to the. stocks, fuqds or securities, wherein or upon 
which; the said sum of 500/. (hereinbefore given) shall be in- 
fault of ap- ve ^ted t and in default of such direction or appointment, then 
f-r* U ^ on * rU8 *> that they my said executors and trustees, or the 
among her trustees or trustee for the time being, do and shall transfer. 

children . ' , T 

equally, assign, and pay the same stocks, funds, or securities unto all 
vivorehip, an< * ever y an d children of my said daughter M. E. L. 

ekcept an whether by her present or any future husband, (other than 
or eldest find except an eldest or only son or an eldest daughter en- 
as aforesaid) in like manner and with the like condi- 
aforesaid. tion of survivorship and power of maintenance and educa- 
tion to and amongst all such children, and subject to all such 
powers, provisos, and restrictions as hereinbefore declared, 
with respect to the stocks, funds, or securities, wherein or 
upon which the said sum of 5000/. shall be invested. Pro- 
vided also, and my will is, and I do hereby further direct, 
that in case all and every the child and children of my said 
daughter M. E. L. whether by her present or any future 
husband (other than and except an eldest or only son, or 
only daughter, entitled for the time being to the aforesaid 
estate at B.) shall depart this life before their said scares or 
any of them shall have become vested according to the direc- 
tions of this my will, then my said trustees or the trustees or 
trustee for the time being shall stand possessed of, and in- 
terested in, all and every the stocks, funds, and securities, 
wherein or upon which my said residuary personal estate, or 
any part thereof, shall be placed out, or invested (or so much 
thereof as shall remain unappointed or un disposed of as afore- 
£etrus f ° r in trust, &c. Provided always, and my will is, and 1 do 
tees to hereby declare that it may be lawful to find for my said trustees, 

transpose or ft® trustees or trustee for the time being, (with the consent 
flUes* 11- an d approbation of my said daughter M. E. L. signified in writ- 
ing under her hand, if living, and if she shall be then dead, 

. then of the proper authority of my said trustees or trustee for 
the time being,) to sell and transfer all or any of the stocks, 
funds, or securities, wherein or upon which any part of my 
property shall be placed out or invested, in pursuance of this 
my will (hut not without the consent in writing of my said 
wife J . S. if living, in case any of the stocks, funds, or seen* 
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rities, directed to be sold or transferred, shall form part of the 
security or provision hereinbefore devised for the benefit of 
my said wife during her life) and to lay out and invest the 
money to be produced by or from such sale or transfer, in Or 
upon any other of the parliamentary stocks or funds of Great 
Britain, or on any other real securities in England, at inter* 
est, and from -time to time (with the like consent and appro- 
bation as aforesaid,) to vary, alter, and transpose all such 
stocks, funds, and securities for others of the like nature, 
when and so often as it shall be desirable or convenient so to 
do ; and that they niy said trustees, or the trustees or trus- 
tee for the time being, do and shall stand possessed of, and 
interested in, all such new or other stocks, funds, or securi- 
ties, upon such and the same trusts, and for such aiid the 
same intents and purposes, and with, under, and subject to 
such and the same powers, provisos, declarations, and agree- 
ments as are hereinbefore declared or contained, concerning 
the stocks, funds, or securities, from the sale or transfer 
whereof such new stocks, funds, or securities respectively 
shall arise, or such of them as shall be then subsisting or ca- 
pable of taking effect. Provided also, and my will further 
is, and I do hereby declare, that if my said trustees, Or ei- 
ther of them, or any of their respective executors or admi- 
nistrators, or any future trustee or trustees to be appointed 
in the stead or place of them, or any of them as hereinafter 
is mentioned, or any of their respective executors or admi- 
nistrators, shall die, or be desirous of being discharged from, 
or decline to act, or become incapable of acting, in the exe- 
cution of the trusts hereby in them reposed, or any of them, 
then and in such case, and when and so often as the same 
shall happen, it shall and may be lawful to and for my said 
daughter M. E. L., by any writing or writings, under her 
hand and seal, (but having the consent of my said wife J. S., 
if living) to nominate and appoint any other person or per- 
sons to be a trustee or trustees in the stead and place of the 
trustee or trustees so dying, or desiring to be discharged, br 
declining or becoming incapable of acting as aforesaid, and 
that when and so often as any new trietee or trustees, shall 
be so nominated or appointed as aforesaid, all the trusts, 
monies, stocks, funds, securities, and preigiae^ which shaft be 
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then vested in the trustee or trustees so dying or desiring to be 
discharged, or declining to act, or becoming incapable of act- 
ing as aforesaid, either solely, or jointly with any other trus- 
tee or trustees, shall be thereupon with all convenient speed 
assigned and transferred in such sort and manner, and so as 
that the same shall and may be legally .and effectually vested 
in the surviving or continuing trustee or trustees of the same 
trust monies, stocks, funds, securities, and premises, and such 
new or other trustee or trustees ; or if there shall be no con- 
tinuing trustee of the same, then in such new trustees only, 
upon the same trusts and for the same intents and purposes 
as are hereinbefore expressed and declared of and concern- 
ing the same respectively, or such of them as shall be then 
subsisting or capable of taking effect ; and that all and every 
such new trustees shall and may in all things act and assist 
in the management, carrying on, and executing of the seve- 
ral trusts herein expressed and contained, as fully and effec- 
tually to all intents and purposes, as if he or they had been 
originally appointed in and by these presents, or as the trus- 
tee or trustees, in or to whose place he or they shall succeed, 
might have done if living, and continuing to act in the exe- 
cution of the said trusts. And 1 do appoint niy said execu- 
tors to be the guardians of niy several grand-children, and 
of my said natural son J. S., during their respective minori- 
ties. And my will further is, and I do hereby declare and 
direct that my said executors and trustees, and such new 
trustees as may be appointed in pursuance of the power 
hereinbefore contained, and each of them, their and each of 
their executors, administrators, and assigns, shall be charged 
and chargeable only with and for so much of the said trust 
monies, and premises as they respectively shall actually re- 
ceive ; and that one of them shall not be answerable or ac- 
countable for the others or other, or for the acts, receipts, 
neglects, or defaults of the others or other of them, but each 
of them only for his own acts, receipts, neglects, or defaults; 
nor shall they, or any of them, be answerable or accountable 
fo^ any banker, broker, or other person with whom or in 
whose hands any of the said monies may be placed for safe 
custody or otherwise, in the execution of any of the said 
trusts, nor foF the insufficiency or deficiency of any stocks, 
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funds, or securities, in or upon which any of such monies No. 12. 
may be invested, in pursuance of and in conformity to this 
my will, nor for any other misfortune, loss, or damage, which 
may happen in the execution of the aforesaid trust, or other- 
wise in relation thereto, unless the same shall happen by or 
through their own wilful defaults respectively. And also 
that they my said trustees and executors, and such new trus- 
tees as may be so hereafter appointed as aforesaid, and each 
and every of them, their and each and every of their execu- 
tors, administrators, and assigns, shall and may out of the 
monies, which shall come to their respective hands, by vir- 
tue of the trusts aforesaid, retain' to and reimburse himself 
and themselves, and allow to his and their co-trustees and 
co-trustee, all costs, charges, and expences which they or any 
of them may respectively sustain, expend or be put unto, in 
or about the execution of the trusts aforesaid, or in anywise 
relating thereto. And lastly, 1 do hereby revoke all former 
and other wills by me at any time heretofore made. 


No. 12. 


A Will equally dividing the testator's whole substance 
between his two sons, being his only children, sub- 
ject to a provision for his widow. 

THIS is the last will and testament of me, H. L. C. of 
, &c. Esq.; my soul I humbly recommend (1) to the 


(1) Of late years it has been the fashion, for there is a fashion 
even in the last acts of a man’s life, to omit these solemn preambles* 
1 confess myself an approver of them, as believing* it to be useful 
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mercy of Almighty God, and I desire that my body itaay be 
interred without any unnecessary pomp or expence, in such 
spot as my executors may think convenient and proper for 
that purpose. In the first place, I charge all my estate and 
effects, of every description, with the payment of my debts, 
funeral and testamentary expences and such legacies as I 
shall hereinafter bequeath ; and subject thereto, I give, de- 
vise, and bequeath unto my friends R. and S« all my mes- 
suages, farms, lands, estates, and hereditaments, with the ap- 
purtenances, wheresoever situate ; and also all my personal 
•estate and effeots whatsoever and wheresoever, to and to the 
we of tliem^he said b. and S., their heirs, executors, admi- 


to the surviving relatives of the testator to draw their attention to 
•the tremendous consequences of the Reparation of soiil and body, at 
a season of impressibility and reflection. 

A gentleman has put into my hands a will of one of the Judges, 
made just after the restoration, the preamble of which seems to me 
to be affecting and interesting. 

In the name of God, Amen, I, Thomas L., of, &c. one of the 
Barons of his Majesty’s Court of Exchequer, finding myself op- 
pressed with many infirmities of body, through age and suffering 
‘in these latter times, which puts me in remembrance that I have no 
long time to continue in this life, and that it is my duty to settle 
and dispose of that small remainder of estate which it has pleased 
God in his mercy and goodness to preserve to me, when so many 
virtuous men have lost all their possessions through the calamities 
of these unhappy times, do* make this my last will and testa- 
ment; first I commend my soul to the Lord of life, trusting 
that through the merits and satisfaction of his Son I shall obtain 
pardon for my many transgressions ; and that having finished these 
days of misery and mortality, I shall iriherit everlasting quiet ; and 
I give my body to the earth, whereof it was made, to be decently 
interred, witfiout any superfluous chargfe or eipeAce, ill humble hope 
' that it will rise a glorious bddy at r the gfeheral'rtWrectibn. 

By the following extract from the will of the late Mr. Burke, it 
will be seen that his sentiments on this point coincided with those 
above expressed. 

First, accord 
d whiefii my fiehr) 
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nistrators, and assigns, for ever, upon the trusts, nevetthe- No. 12. 
less, and to and for the intents and purposes, and with, tin- 
der, and subject to the several powers, provisos, limitations, gives all 
and declarations hereinafter limited, expressed, and de- 
dared, of and concerning the same respectively, (that is to tce *’ 
say) upon trust, that they or the survivor of them, or the Upon trait 
heirs, executors, administrators, or assigns of such survivor, Knts 
as long as they or he shall continue to receive the rents, is- 
sues, and profits, of any of my said houses, tenements and 
hereditaments, under the dispositions of this will, or any of meats to 
them, do see that the same are kept in all substantial and 
necessary repair, and that the same or such as have usually P air 
been insured from damage by fire, be still kept insured to from fire, 
such value and amount as has been usual with regard to the 
same respectively, taking care that the expence of such re- 
pairs or insurances fall respectively upon the person or per- 
sons beneficially interested in the same under the provisions 
of this my will, and that in case any such loss or damage 
shall happen, that the money to be received upon or by 
means of such insurance or insurances, may be laid out in **y 
reinstating the same respectively, and do retain and apply so money w. 
much of the rents and profits aforesaid, as shall be necessary upon the 
in that behalf respectively ; and subject and without preju- j^re irtatmt - 
dice to such the aforesaid trusts, upon trust, out of so much ia 8 ‘*! e 
of the said rents and profits of all my said messuages and te- destroyed 
ncments as shall remain unapplied to ‘the purposes aforesaid, ™, dama *’‘ 
and out of all the rest of my estates and effects hereinbefore Then to 
devised and bequeathed to pay unto my wife E. C., or to axz 
such person or persons as she shall, by writing under her wife * t0 ^ 


u queath my soul to God, hoping for hijmercy 1 through- the only 
a merits of our Lord and S&viouf Jesus Christ. ' My body I desire 
if I should die In any place ‘very convenient’ for' its transport thi- 
* ther (but not ’otherwise) tor be hrfrled •irrthe ehurchy atBeaconi- 
« field, near to the bodies of my dearest brother-and my dearest 
** Son, in all humility praying 'diet, as wS hare "lived in’ perfect 
M unity together, wbrnaytogetherhare a part in thansurractioaef 
•ethajist” * 
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hand, appoint to receive the same, the yearly sum of 700/1 of 
lawful money of Great Britain, as long as she shall live and 
continue my widow; and if she shall marry again, the said 
annuity of 700/. is to be reduced to 300/. of like lawful mo- 
ney ; the said annuities of 700/. or 300/. as the case may hap- 
pen, to be paid half-yearly by equal payments on every 24th 
day of June, and 23th day of December in every year, and 
a proportionate part of such half-yearly payment (if any) a 9 
shall be accruing, and not have actually accrued due, at the 
time of her decease. The first payment of the said yearly 
sum of 700/. to commence and be made to her on the first of 
those days which shall happen after my decease, and the first 
payment of the said yearly sum of 300/. to begin and take 
place on the first of those days which shall happen after such 
subsequent marriage of my said wife. And my will is with 
respect to the last-mentioned annuity or yearly sum of 300/.; 
that the same may be paid into the hands of the said E. C., 
or unto such person or persons as she shall appoint, exclu- 
sively of any such after-taken husband, who is not to inter- 
meddle therewith, nor is the same or any part thereof to be 
subject in any manner to such husband's control, debts, or 
engagements* And T will and declare that the receipts of 
my said wife, or of such person or persons as she shall ap- 
point to receive the said annuity, or the arrears thereof, 
shall, notwithstanding any such coverture, be good and effec- 
tual releases and discharges for the same or so much thereof 
as shall therein be expressed to have been received. And I 
further desire that my said trustees, or the trustees or trus- 
tee for the time being, out of the rents, issues, profits, and 
proceeds of all my said estates and effects, real and personal, 
but subject to all and every the trusts aforesaid, and to the 
annuity hereinbefore directed to be paid to, or to the ap- 
pointment o£ my said wife, do and shall pay unto my sister 
G. C., widow of, &c. or to such person or persons as she 
•hall, by writing under her hand appoint to receive the same 
during her life, the yearly sum of 50/. of lawful money of 
Great Britain, by equal half-yearly payments, on the 24th 
day of June, and the 23th day of December, in every year, 
the first payment to commence and be made on the first of 
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those days which shall take place after my death ; and also No. IS. 
do and shall out of the same rents, issues, profits, and pro* 
ceeds, but subject and without prejudice to the aforesaid jecttosuck 
trusts, and to the said annuities, pay unto my niece C. L., or 
unto such person or persons as she shall, by writing under to j Jtand^ 
her hand, appoint to receive the same, during her life, the the said es- 
yearly sum of 70/. of like lawful money, by like half yearly 
payments, and the first payment thereof to be made on the trust, 
fiame day as before-mentioned in respect to the annuity given tain pre* 
to my said sister G. C., and subject to the several trusts and 5HT2e«unid 
annuities aforesaid, do and shall stand and be seised and pos- J* 11 **} °f 
sensed of all and every my aforesaid real and personal estate son, and a» 
so devised and bequeathed to my said trustees as aforesaid, other e£ 
upon the trusts following, (that is to say ) as to my said here- p^c^for 
inbefore-mentioned hereditaments and premises, situate at the use and 
L. in the county of K., and at B. and OL, in the county of R. his young- 
for the sole benefit of my eldest son T- C., his heirs and as- eTSOn * 
signs for ever. And as to all the residue of my property 
hereinbefore devised and bequeathed as aforesaid, in trust 


for the sole benefit of my son J. C. his'heirs, executors, ad- 
ministrators, and assigns, for ever. And I do hereby autho- To contri- 
rize and request the said trustees or trustee for the time be- t0 

ing, so to pay and provide for the payment of the said seve- 
ral annuities hereinbefore made payable out of my general 
property as before-mentioned, as that the beneficial shares of 
my said two sons T. C., and J. C., be made contributory to 
and onerated with such payments in equal proportions, or as 
nearly equal as circumstances will permit, or can conveni- 
ently be done ; and for facilitating such purpose and the ge- Separate 
neral objects of my will, to keep separate accounts of the 
rents, profits, and proceeds of the said beneficial shares, thedis- 
And I do hereby also direct, that until my said sons shall re- shares- 
spectively attain the age of 24 years, my said trustees or 
trustee for the time being, shall receive all the rents, profits, 
and proceeds of all my said estates, property, and effects, 
and out of the surplus which shall remain in their hands 
after discharging the said trusts and paying the said annui- 
ties, and all arrears thereof, pay and allow out of their said 
respective beneficial shares for the maintenance and educa- Pwvjd°® 
tion of my said sons, until they respectively shall attain the education 
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/Mb. 12. age of 'SI, any annual sum, not exceeding 200/. per annum, 
and after they shall have attained the age respectively of 21 
port S o/uis years, and until they shall respectively have completed the 
out of their y ear ^eir a S e > an Y annual sum, not exceeding 800/. 

•hare« tiVe accon ^ n S *° t * ie opinion of their guardians, of the wants of 
TOeicedu- *^eir respective situations. And I hereby appoint my said 
Sejuo* 11 " t,w ^ e > E* C., together with the said R. and S., the guardians 
their mo- of my said children, and commit wholly to them, and their 
trustees! * ove an ^ P ru dence, the education and management of 
^ppoluted sa ^ * wo son8 > onl y lhat to either or each of my 
guardhMis. said sons, electing to pursue one of the three learned 
Theani- professions, divinity, law, or physic, and with their or his 
artttieau-n- own consent and express inclination, fixed as a student in 
?b£ra?pr*. e ^ er our two English universities, I request my trus- 
fes»ipjB8 tees or trustee, for the time being, to advance and pay over 
meSStd. and above such suitable allowance as aforesaid, the gross 
sum of 100J. in order to enable him or them to purchase a com- 
petent collection of books, which sum of money I request 
the said guardians of my said children, to see laid out in the 
purchase of such books only, as are proper and safe to be 
perused and studied by them. And I desire it to be under- 
stood to be my wish and desire, that my said sons should fol- 
* low liberal and learned professions, and receive an academi- 
cal education at the university of Oxford or Cambridge. 
And I declare my will to be, that my said sons, as and when 
they shall severally have attained the age of 21 years, shall 
respectively, become entitled to receive the entire rents, 
profits, and proceeds of their respective shares of the said 
trust property, to which they will be entitled, under and by 
virtue of this my will, subject, and without prejudice to the 
interests, charges, annuities, and trusts hereinbefore men- 
tioned. And I do hereby direct that as and when my said 
sons shall severally have completed the said age of 24 years, 
'if the -stud several annuities hereinbefore bequeathed shall, 
previous to that time have ceased to become payable, or as 
soon after their severally attaining that age a9 the aforesaid 
annuities shall cease, to become payable under this my will, 
the said R. add S., or the survivor of them, or the heirs, 
executors or administrators of such survivor, shall convey, 
assign, transfer, pay and make over, by proper and •effectual 
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conveyances, transfers, payments, and assurances in the law, No. 12. 
to such of my said sons as shall have so completed the 24th 
year of his age, all the legal estate and interest of and in 
his share of the surplus of my said real and personal pro- 
perty, estate, and effects, remaining after the discharge of 
the aforesaid trust, and payment and satisfaction of the said 
several annuities, charges, and allowances, in the manner 
hereinbefore mentioned. And furthermore, my will is, that And when 
when, and as soon as either of my said sons shall have com- »hali have 
pleted the 24th year of his age, if he shall consent to give 
such security, and execute such deeds and assurances, as to H P“ n their 
the satisfaction of the said trustees or trustee, for the time rity for the 
being, shall sufficiently bind and secure the regular payment the iwnuU^ 
of his proportional contribution towards the said several an- gharesto^ 
nuities hereinbefore bequeathed, the legal estate of and in the convey, 

said several species and kinds of property, constituting such his absolutely, 
said share above given to him, or intended so to be, (subject, 
and without prejudice to any of the hereinbefore mentioned 
beneficial interests and charges,) shall forthwith be transferred 
and made over to him, his heirs, executors, administrators 
and assigns, absolutely for ever. And I do hereby further in case 
declare my will to be, that if either of my said sons shall 
happen to depart this life, before he shall attain 24 years of J«*®hareta 
age, (2) and without having been married, all his aforesaid 


(2) If real or personal property be given to A., and if A. die Of the in* 

before a certain age, then to B., upon A.’s dying before the age 

mentioned, in the life of the ' testator, the devise or bequest does in rcmain- 

not lapse, but will operate immediately on the testator’s death, for devisee 

the benefit of B. Northey, v. Strange, 1 P. Wms. 342. Upon the for life dies 
_ . . before tne 

same principle of construction, where property is given to several testator* 

persons, as tenants in common, the clause, extending the bounty to 

survivors, is of use to prevent a lapse; and the word survivors will 

not make the interest a joint tenancy, if the intent to make a te- J h .e ,imi * 

tation over 

nancy in common appear by the will ; thus, if the devise be to A., to the sur- 

B., and C., to be equally divided between them , and the survivors aft era dc- 

aud survivor of them, it is a tenancy in common, by virtue of the vise t0 P er- 

words equally between them, and the words survivors and sur - nants in 

vivor of them , are to be understood of such of them as 9hall be commo “> 

prevents a 

living at the testator’s death. See 1 P. Wins. 7. note. lapse. 
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as testator 
shall ap- 
point, and 
in default 
of ap- 
pointment 
to and 
among tes- 
tator’s next 
of kin. 
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beneficial estate and interest, given to or intended for him by 
this my will, remaining after the fall discharge of such pay- 
ments and arrears, as are hereby charged upon the same, or 
the same is hereby in anywise made liable to, and subject to 
such of them as shall still be payable thereout, or charged 
thereupon, shall go and belong to the surviving brother, and 
be subject to such and the same provisos, restrictions, and 
powers, to which all my said property and effects have herein- 
before been made liable. And in case both my said sons 
shall depart this life before they shall attain the 24th year of* 
their age, and unmarried, my will is, that the said R. and 8., 
or the survivor of them, or the heirs, executors, and admi- 
nistrators of such survivor, do and shall, with the consent of 
the said E. C., if she be then living, and if she* be dead, of 
their or his own proper authority, sell and dispose of all the 
said property hereinbefore devised to them, both real and 
personal, either together, or in parcels, by public auction, or 
private contract, for the best price or prices in money, which 
can be reasonably obtained for the same, and convey the same 
accordingly. And I will and declare, that the receipt, or 
receipts, of my said trustees, or the trustees, or trustee, for 
the time being, shall be a sufficient discharge, or discharges, 
to the purchaser or purchasers thereof, or of any part thereof, 
for the money for which the same, or any part thereof, shall 
be so sold as aforesaid, and such purchaser, or purchasers, 
his, her, or their heirs, executors, administrators, or assigns, 
or any of them, shall not be answerable for any loss, non- 
application, or misapplication of such purchase-money, or 
any part thereof. And I give and bequeath the money 
arising from such sale or sales, to the said R. and S., their 
executors, administrators, and assigns, upon trust that they, 
or the survivors or survivor of them, or the executors or 
administrators of such survivor, do and shall place out and 
invest the same in or upon any of the parliamentary stocks 
or funds of Great Britain, and do and shall vary and trans- 
pose such stocks for other securities of the like nature, when 
and so often as it shall seem meet to them, and do and shall 
pay the interest and dividends of the same unto my said 
wife E. C., as long as she shall live, or to such person or 
persons as she shall appoint to receive the same, and from 
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and immediately after her decease, upon trust, that they, the No. 12. 
said trustees, or the trustees, or trustee, for the time being, 
do and shall payor transfer all such principal monies, stocks, 
funds and securities, unto such persons, in such parts,, 
shares, and proportions, at such days and times, and with, 
under, and subject to such powers, restrictions, limitations 
over, and conditions, as I may hereinafter direct or appoint 
in any future will, codicil, testamentary paper, or other 
writing under my hand ; and in case 1 shall make no such 
direction or appointment in respect thereof, or shall dispose 
only of part thereof, then my will is, that my said trustees, 
or the trustee for the time being, do and shall dispose of all 
such the said principal monies, stocks, funds and securities, 
or so much thereof as shall remain unappointed and undis- 
posed of by me, by any subsequent will or codicil, or testa- 
mentary paper, or other writing as aforesaid, to and amongst 


my nearest kindred, precisely in the manner in which the 
statute made for the distribution of intestates’ effects, would 
have disposed of my personal property in case of my dying 
wholly intestate. And 1 give to the said R. and S., whom 
I also constitute and appoint executors of this my last will «1 to sell 
and testament, full power, with the privity, consent, and ap- pose of any 
probation of my said wife, if she shall be living, and if persona/ 10 
she shall be dead, then of their own authority to sell and C8 f ri . lt ? . 

7 . . winch it 

dispose of any part of my said personal estate and chattels may ap- 
real, for the most money that can be obtained for the same, them ‘to be 
if they shall deem such sale or disposal to be for the benefit Sefit*of , tUe 
of my said personal estate, until my said son, J. C., who is younger 
to become entitled ^hereto under this my will, shall have at- pose of) mi- 
tained his age of 24 years. And I request them, as such at* 11 
executors, to call in any debts due to me upon bond, or taillc d the 

r 7 age ofj24, 

otherwise, but so nevertheless as to give a reasonable time and have 
to my bond debtors to discharge the same respectively, pro- possesion 
vided the interest be regularly paid, and the principal be not 
immediately wanted for the purposes and provisions of this will, 
my will, or some, or one of them. And my will is, that all ceedftobe 
such part of my personal estate, and the growing proceeds 
thereof, as likewise the rents, issues, and profits, of all my accumu- 
rcal and leasehold estates, remaining in the hands of my said son hen- 
trustees, or the trustee, for the time being, after discharging titled ‘ 
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No. I2L all the said several trusts, and keeping down the said several 
N ^" v ^ / annuities above granted, as shall not be wholly in the dispo- 
sition of one of my said sons, by virtue of the beneficial es- 
tate and interest hereinbefore given to him, until the same 
shall be in the actual possession and disposition of my said 
sons respectively, by virtue of the provisions of this my will r 
or some or one of them, shall be invested and laid out in 
the purchase of stock, in such of our public and parlia- 
mentary funds, as the said trustees, or trustee shall think 
most advantageous arid desirable, and be permitted, and 
caused to accumulate in the nature of compound interest, 
until the capital shall, by virtue of some or one of the afore- 
said provisions of this my will, be respectively transferable 
to the persons beneficially entitled to it, under the above 
dispositions, for the benefit of such his estate and interest; 
provided always, that the said trustees, or trustee, as afore- 
said, do and shall keep distinct and separate accounts of the 
stock so to be purchased as aforesaid, so as to correspond 
with', and relate to the distinct titles and shares of my said 
If either of sons, under my will as aforesaid. And I further desire and 
shall be in direct, that if either of my said sons, having completed the 
Biritaf)lc° ra 21»t y ear ^is age, shall be in treaty for a marriage, be- 
before 24 cora * n ff his condition, education, and family, and such as 
with the ’ shall be fully approved of by my said wife, if she be then 
hi^ 0 mother living, and the other guardian or guardians appointed by this 
Hiliiif trii^ will, and if such guardians shall be then all dead, by the said 

tefrs are to trustees, or trustee, for the time being, he may be enabled, 
enable him , . . , & , 

to make a notwithstanding he may be under the age of 24, by the said 

mtienient trustees, or trustee, to make a suitable legal settlement of 
all or some part of his share of the real or personal property 
to which he will be entitled, under this my will, upon such 
intended marriage, the terms and provisions of which set- 
tlement shall be in his own discretion : provided only that 
he enters into such bonds and covenants, and executes such 
reasonable other assurances, as shall be deemed by the said 
trustees, or trustee, as aforesaid, sufficient to bind and se- 
cure to the persons entitled to any annuities or benefits out 
of, or charged upon his said share or division of my testa- 
mentary property, the full and regular payment and satis- 
faction thereof. And it is my will, that upon such marriage, 
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with such consent, and at such age as aforesaid, of either of 
my said sons, he shall have all the benefit and privileges 
which have hereinbefore been provided for hinv on his at- 
taining the age of 24 ; and that the whole property given to 
him by this my will, shall, upon the said annuities and 
charges being secured, as aforesaid, ultimately and abso- 
lutely vest in him, discharged of the said contingency of 
survivorship in the other l>rother. And I declare my will 
to be, that if my said wife, E. C., shall insist upon receiving 
her jointure of 3001 . per annum, which was settled upon her 
by our marriage settlement, bearing date the 19th day of 
February, 1772, and secured by way of rent charge upon 
some of the hereditaments and premises above devised to my 
said trustees, upon the trusts hereinbefore-mentioned, she 
shall take no benefit under this my will ; but the same, as 
far as respects any provision for her, or disposition in her 
favour, shall be void, and of no manner of effect: and in 
the event of her attempting to enforce her claims to such 
jointure, or any part thereof, by any of the powers or reme- 
dies given to her, or her trustees, by the said settlement for 
that purpose, I do direct, that in every such case the trus- 
tees, or trustee, for the time being, under this my will, do 
and shall, instead of paying to my said wife the annuity, or 
annuities, hereinbefore provided for her, or any part thereof, 
make such disposition of the rents and profits of my said 
estates, hereby devised to them, and which they are hereby 
empowered to receive, as that my eldest son, for whose share 
the estates charged with the said jointure arc hereinbefore 
intended, may receive a complete indemnification, and the 
just proportion between my two sons, as to the benefit to be 
derived to them, under this my will, may be equally pre- 
served and maintained. [The proper clauses for the safety 
and indemnity of the trustees.] 

And, lastly, I do hereby solemnly revoke all former wills 
and testaments at any time heretofore by me made, and de- 
clare this only to be my last will and testament. 


No. 12. 


If testa- 
tor's wife 
should 
elai.n her 
settled 
jointure 
then she is 
to take no 
h(»nelit un* 
der tile 
will. 


Qc 


TOT.. 11. 
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1 No. 13. 


A Will , comprising directions for a Settlement of 
freehold , copyhold and leasehold estates , with va- 
rious limitations and provisos , by way of annuities 
and rent charges ; containing also various bequests 
of chattels , and sums of money . 


I, J. W., of , do make this my last will and tes- 

tament, in manner and form following : I desire to be de- 
cently interred at , at the discretion of , 

my executors hereinafter named ; and I give and bequeath 
His fund- unto my wife, A., all my household goods and furniture, 
pictures, te> plate, jewels, watches, linen, china, pictures, books, and 
to* hu wife' wea ” n ff apparel of what nature or kind soever, as well at 
absolutely, my town residence, as at my residence at afore- 

said ; and also all my coach-horses, saddle-horses, coach, 
chaise, ?nd other carriages, and the harness, saddles, bridles, 
furniture, and other things belonging, and appurtenant 
thereto, together with the live and dead stock, farming uten- 
sils, and implements of husbandry whatsoever, which shall 

be at, in, or upon, or about my estate at aforesaid, 

at the time of my decease, to and for her own proper use 
Confirms absolutely, for ever ; also I confirm to her, my said wife, the 
bcforc^sct- surrender made to her use, for life, of my copyhold estate 
her* and 1 a * “ — — And I do hereby give and devise unto her, 
adds a fur- my said wife, all my freehold estate, with the appurtenances 

estate un at , and — aforesaid, to hold the same to 

»Uc8. Pr<> anc * ^ or ^ ie use her, my wife, A., and her assigns, for 
and during the term of her natural life, (if she shall so long 
continue my widow,) she keeping the same in repair, and 
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paying the quit rents (if any) and taxes : and I give to her, No. 13 . 
during the continuance of her respective estates, full power to 
grant leases of the said freehold premises, and also of the said power of * 
copyhold premises, so far as the custom of the manor will 
allow, for any term or terms, not exceeding three years, in 
possession, and not in reversion, so as the best improved 
rents be reserved incident to the reversion, without taking 
any fine, and the lessees be not made dispunishable for waste, 
and so as there be contained therein a proviso for re-entry 
for non-payment of the rents thereby reserved, and so as 
such lessees do execute counterparts of such leases, and co- 
venant for the due payment of such rents. And as to, for, 
and concerning the remainder or reversion of the said copy- 
hold estate, so surrendered to the use of my said wife for her 
life, expectant on her decease ; and as touching and concern- 
ing the said freehold premises hereinbefore given to lfor dur- 
ing her widowhood, from and immediately after her decease, 
or second marriage, which shall first happen, and also as to, 
for, and concerning all other my manors, messuages, farms, 
lands, tenements, and hereditaments, situate and being in 

the said county of , and in the counties of 

and , or elsewhere, freehold, copyhold, and 

leasehold, whether in possession; reversion, remainder, or 
expectancy, whereof I have power to dispose, I <rive, devise, AH there* 
and bequeath the same, and all my estate and interest therein his estates, 
respectively, unto and to the use of my wife, A., and my JjJ 

friends and , according to the nature of the 

same estates respectively, upon the trusts, nevertheless, and To raise, 
for the intents and purposes, And with, under, and subject to mortgage, 
the powers, provisos, and declarations hereinafter expressed ^shaHhc 
and declared of and concerning the same respectively, (that is sufficient 
to say) upon trust, that they, the said trustees, or the survi- good any 
vor or survivors of them, or the heirs, executors, adminis- jjfthepe* 
trators, or assigns of such survivor, do and shall, by sale or ' 

mortgage, demise, or other disposition of the several estates paying the 
and premises, or a competent part thereof or by, with, and debt^&c. 
out of the rents, issues and profits to arise therefrom in the 
mean-time, or by all or any of the aforesaid, or by such 
other ways and means as to them, him, or her shall seem 
meet, raise and levy such sum or sums of money as shall 

Sc2 
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No. J3. be Sufficient to make good the deficiency of my personal 
v ^ v ^ / estate, not specifically bequeathed, in answering and satis- 
fying my debts, legacies, annuities, and funeral and testa- 
mentary charges : and for facilitating such sale or sales. 
Their re- mortgage or mortgages, I will and declare, that the receipt 

discharge*! receipts of the said and , or the survivors or 

survivor of them, or the heirs, executors, administrators or 
Assigns of such survivor, shall be a sufficient discharge or 
discharges for the purchase or mortgage money, agreed to 
be paid or advanced either by way of purchase ^ loan, for 
or upon hiy said several estates and premises, or any part or 
parts thereof respectively ; and the person or persons paying 
or lending the same, his, her, or their heirs, executors, ad- 
ministrators or assigns, shall not be liable to answer any 
loss, misapplication, or nonapplication thereof respectively : 
To remain and, subject and without prejudice to the aforesaid trust, I 
$££ will and direct that the said trustees, or trustee for the time 
To mncITof heing, do and shall stand, and be seised and possessed of my 

the said cs- said several freehold, copyhold, and leasehold estates and 
totes ns , m 

should not premises, or so much thereof respectively, as may remain 

thc S safd f ° r uns °ld, upon the following trusts, (that is to say) as to my 

n"oii°tnist ^ ree ^°^ esta t es and premises, upon trust, to convey, settle, 

to convey ’ and assure the same, subject to any such mortgage or mort- 

thesameto gages as may be so made as aforesaid, to the uses herein - 

the uses after-mentioned, or so many of them as at the time of such 

turned, , viz. settlement shall be subsisting or capable of taking effect, 

tout' that that is to say, to the use, intent, and purpose that my said 

may^ie- w ^ e receive thereout one % annuity or yearly rent-charge 

coive an 0 f /. clear of all taxes and w ithout deduction, for her 

annuity 

over ami life, to and for her own sole and separate use and benefit, 
provisions (over and above all other provisions which I have made for 
nlaiTe 1 for ^er) but, nevertheless, I do hereby declare, that the provisions 
her, to be hereby made or intended for and in trust for my said wife, 
dower. °* shall be accepted by her as and for her jointure, and in lieu 
and full satisfaction of all dower and thirds, or free bench 


to which she is, can, or may, or otherwise might be, enti- 
tled out of all or any of my estates at the common law, or 


To the use by custom : and to the use ahd intent that B., the wife of 

that B. may 5 may receive one annuity or clear yearly rent-charge 

receive an of /. for her life, clear of taxes and without deductions, 

annuity of 

U 3 
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for satisfaction of the like yearly sum to the payment of No. 13. 
which to her, I am liable : and to the use and intent that my 
said trustees and their heirs may receive thereout, upon the further use 
trusts hereinafter expressed, the following annuities or that the ' 1 
yearly rent charges, clear of taxes and without deductions, trustees 

for the life of Jane W., daughter of , that is to ccive an 

say, so long as she shall be under the age of 21 years, and “h "lit’/ 

unmarried, the clear annuity or rent-charge of 1. and J-W. (that 

after she shall attain the said ago, then the clear annuity or during her 

rent-chargf of 1. so long as she shall continue unmar- ^/^rom 

ried, and after her marriage, the clear annuity, or yearly ^j 1 at n ^”. e 

rent-charge of /. for the remainder of her life: in trust, -*• 

to apply the said annuity or rent-charge of L during her nitr- 

ite continuance, for or towards her maintenance and educa- i^appiy* ’ 

tion, the said annuity of /. during its continuance, to annualsum 

her for her absolute use, and that of /. during its conti- of - /. dur- 

nuance into her proper hands, or to her appointee or ap- tiifnance 
pointees in writing under her hand, to the intent that the ^nte- 
same may be for her sole and separate use, exclusively of tIie 
her husband for the time being, and may not be subject to sum of - /. 
his power or control, debts, or engagements, and for which cont?nn- tS 
the receipts of her, or her appointee or appointees, shall t o°l,cr 
be effectual discharges, notwithstanding her coverture, for her ab- 
And to the use and intent that the several other persons and rlle ,Se, 
hereinafter named may receive out of the same premises the 
several annuities or yearly rent-clrarges hereinafter-men- , be P ai ^ t0 
tioned, for their respective lives, clear of taxes and without separate 
deductions, that is to say, my sister, J. R., one annuity or "iveiy of U * 


?ly< 

yearly rent-charge of L for her life ; II. D. (husband of 

my late sister, M. D.) one annuity or yearly rent-charge of t0 the 

/. for his life ; my niece M. A- (daughter of my said ust> “V* 1 in * 

late sister) one annuity or yearly rent-charge of 1, for the several 


her life ; my niece £. 11. (daughter of my late sister E. S.) sons after! 

one annuity or yearly rent-charge of /. for her life; 

E. B. (son of my said niece E. B.) one annuity or yearly ceivethe 
rent-charge of L for his life ; my niece J. M. (the wife nuities or" 


of T. M.) one annuity or yearly rent-charge of - 
life; my niece I. M. 
yearly rent-charge of 


~ifo,her«5£ 


life ; my niece I. M. (the wife of J. M.) one annuity or 

for her life ; E. B. (my wife’s respective 
brother) one annuity or yearly rent-charge of for bis i^to say)** 
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No. 13. life; A. B. (my wife’s sister) one annuity or yearly rent- 
charge of — for her life ; E. A. (daughter of N. J. 

may re- R * deceased) one annuity or yearly rent-charge of 1. for her 

ceive, &c. life. E. W. (my late housekeeper) one annuity or yearly 

rent-charge of 1. for her life ; and J. P. one annuity or 

yearly rent-charge of /. for his life; all the said seve- 

ral annuities or yearly rent-charges hereinbefore directed to 
toe paid out of, and charged upon, the said estates and pre- 
mises in such settlement to be comprised, to be jraid to the 
said annuitants respectively, by equal quarterly payments, 
(that is to say) on the 25th day of March, the 24th day of 
June, the 29th day of September, and the 25th day of 
December in every year ; the first quarterly payment of the 
said annuities respectively to begin and be made on the first 
of the said quarter days that shall happen next after my de- 
cease, with powers of distress and entry upon, and percep- 
tion of the rents and profits of the same premises, to be li- 
mited and reserved to the said several annuitants in the 


usual manner, for better securing and compelling the pay- 


ment of the said several annuities or yearly rent-charges, 
jert there- A ,1( l as *° ^ ie states and premises so to be charged, 
to, ami to an d subject thereto, and to such powers and remedies for 

till* |)OWC IS , 

and nmc- recovery thereof as aforesaid, to the use of the first, second, 
©ovcry r,C " third, fourth, fifth, sixth, and all and every other the son 
Umuse’of 0 an ^ sons 111 ^ lawfully issuing, (whether born in my 

testator’s life-time or after my death) severally and successively, and 
soils t"c- in remainder one after another, as they shall be in priority 
°r >>»«'. in tail male ; remainder to the use of all and every 
remainder the daughter and daughters of my body, lawfully issuing* 
daughters (whether born in my life-time or after my death) in tail ge- 
JJJ tuUwith nera l> 1° take as tenants in common if more than one, with 


cross re- 
mainders. 

Remain- 
der to the 
licird of his 
own body. 
Remain- 
der to W, 
W. for Iiia 
life, and 
hischildren 
In strict 
settlement. 


cross remainders among them as tenants in common if more 
than one, in like tail general ; remainder to the heirs of my 
body, lawfully issuing; and for default of such issue, to the 

use of W. W. (son of W. W. late of , deceased) and 

his assigns, for his life, without impeachment of waste ; 
remainder to the use of my said trustees and their heirs, 
during his life, in trust, by the usual ways and means, to 
preserve the contingent uses and estates, in such settlement 
after to be limited, from being defeated or destroyed, but to 
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permit him and his assigns to receive and take the rents, No. 13. 

issues, and profits o^the said estates and premises, during 

his life, to his and their own use ; remainder to the use of 

the first, second, third, fourth, fifth, sixth, and all and 

every other the son and sons of the body of the said W. W. 

the son, severally and successively, and in remainder one 

after another, according to their priority of birth, in tail 

male ; remainder to the use of my said trustees and their Remain- 

heirs, during the life of my nephew J. J. upon the trusts uscofthe 

hereinafter declared concerning the same ; remainder to the 

use of the first, second, third, fourth, fifth, sixth, and all lift of J. J. 

i i _ . upon the 

and every other the son and sons of the body ot my said trusts after 

nephew J. J. severally and successively, and in remainder ^ to the* 
one after another, according to their priority of birth, in 
tail male; remainder to the use of my said trustees and cession in 
their heirs, during the life of my said niece, J. M. upon the tai1 maIe ' 
trusts hereinafter declared concerning the same; remainder Samelimi- 
to the use of the first, second, third, fourth, fifth, sixth, ^hewand 
and all and every other the son and sons of the body of the j|^ ir fami - 
said J. M., severally and successively, and in remainder, 
one after another, according to their priority of birth, in 
tail male; remainder to the use of the said trustees and 
their heirs, during the life of L. W., upon the trusts here- 
inafter declared concerning the same ; remainder to the use 
of the first, second, third, fourth, fifth, sixth, and all and 
every other the son and sons of the body of the said L. W. 
severally and successively, and in remainder, one after ano- 
ther, according to their priority of birth, in tail male ; re- 
mainder to the use of the said trustees and their heirs, dur- 
ing the life of J. L., upon the trusts hereinafter declared 
concerning the same ; remainder to the use of the first, se- 
cond, third, fourth, fifth, sixth, and all and every other the 
son and sons of the body of the said J. L., severally and 
successively, and in remainder one after another, according 
to their priority of birth, in tail male ; remainder to the 
use of my trustees and their heirs, during the life of my 
said sister, J. T., upon the trusts hereinafter expressed and 
declared of and concerning the same ; remainder to the use 
of all and every the daughters and daughter of the said J. T. 
lawfully begotten, or to be begotten, and of all my said 



m 
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brothers and sisters, lawfully begotten or to be begotten, in 
tail general, to take as tenants in con^non, if more than 
one, with cross-remainders among them as tenants in com- 
mon, in like tjil general ; remainder or reversion to the 
use of my own right heirs. And as to the several and par* 
ticular uses and estates hereby directed to be limited in such 
settlement, in remainder to the said trustees and their heirs, 
during the respective lives of the said J. J., J. M., L. W., 
J. L., and J. T., such uses and estates shall therein be de- 
clared to be so limited to the said trustees and their heirs, 
during the continuance of the same respectively, in trust, 
not only to preserve by the usual ways and means, the seve- 
ral contingent remainders therein to be limited, but to ma- 
nage and improve the said estates and premises, in such 
manner as to them the said trustees, or the trustees or trus- 
tee for the time being, shall seem meet, and to receive the 
vents, issues, and profits thereof, and to pay or apply the 
same, or so much thereof as shall remain, after retaining or 
discharging the expences of repairs and improvements, and 
all taxes and other necessary outgoings, and the poundage, 
salaries, or wages of such person or persons, agent or agents, 
as they, he, or she may think fit to appoint or employ, to 
oversee, manage, and improve, and receive the rents, issues 
and profits of the said premises, to or for the benefit pf such 
person or persons, as for the time being shall, under the li- 
mitations in such settlement, be entitled to the next estate, 
of and in the said manors arid premises therein comprised, 
expectant on the particular use or estate, for the time being, 
vested in possession in my said trustees or their heirs, in 
trust as aforesaid, but subject to a proviso to be inserted in 
such settlement, that if the person or persons for the time 
being, entitled to such next estate, or any of them, be a 
minor or minors, and unmarried, then during the period 
that such person or persons, or any of them, shall be a mi- 
nor or minors, and continue unmarried, such past of the 
net rents, issues, and profits of the said premises as such 
unmarried minor or minors would be entitled to, if he, she, 
or they was or were married, or adult, shall be disposed of 
by the said trustees or trustee for the time being, in the 
following manner, that is to say, any such yearly sum or 
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sums, or such part thereof, as they, he, or she, in their, 
his, or her discretion shall think necessary, not exceeding 
1 . per annum, shall be applied for or towards the main- 
tenance and education of such minor, or for each of such 
minors, if more than one, until he or she shall attain the age 
of fourteen years, and after that age, and until he or she 
shall attain the age of eighteen years, or shall be married, 

any yearly sum or sums, not exceeding 1 . per annum for 

such minor, or each such minor, and after the age of eigh- 
teen years, and until he or she shall attain the age of 21 
years, or be married, any yearly sum or sums not exceed- 
ing 1 , per annum, for such minor, or each such minor ; 

and the surplus of such net rents and profits as such unmar- 
ried minor or minors would, if married or adult, be entitled 
to, remaining unapplied for the last-mentioned purpose 
shall, during such period, be considered as constituting part 
of my residuary personal estate, and be subject to the dis- 
position hereinafter made thereof, and to all the trusts and 
powers in this my will contained respecting the same. And 
I will and direct that there shall be inserted in such settle- 
ment, a power or proviso enabling the said W. W., as and 
when he shall be in the actual possession or entitled to the 
rents, issues, and profits of the said estates and premises so 
to be settled by deed or will, to grant, limit, settle, or ap- 
point to, or to the use of, or in trust for, any woman or 
women, whom he shall happen to marry, (and that either 
before or after such marriage,) for and during the natural 
life or lives of such woman or women respectively, for her 
or their jointure or jointures, and in bar of her or their 
dower, to take effect immediately after his decease, any an- 
nual sum or yearly rent-charge, annual sums or rent- 

charges, not exceeding /. by the year, tax-free and 

without any deduction, to be issuing out of, and to be 
charged and chargeable upon all, or any part of the said 
estates and premises, with such powers and remedies for 
recovering the same when in arrear, and to create and limit 
such ternyor terms of years, for raising and better securing 
the same, as to him shall seem meet. And it is also my 
will, that in such settlement there shall be inserted a power 
or powers, enabling the said W. W., and also the trustees 
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No, 13. or trustee for the time being under such settlement, as and 
when they shall respectively be in the actual possession, or 
entitled to the receipt of the rents and profits, of my said 
manors, hereditaments, and premises, under the limitations 
therein contained, and also during the minority or minorities 
of any such child or children as may be entitled to the free- 
hold and inheritance thereof, under such limitations as afore- 
said, to make leases of all or any part of thfc said premises, 
for any term not exceeding 21 years in possession, and not 
in reversion, or by way of future interest, so as there be 
reserved in every such lease the best and most improved 
yearly rent, to be incident to the immediate reversion of the 
premises so to be demised, that can be reasonably had or 
gotten for the same, without taking any fine, premium or 
toregift lor the making thereof, and so as there be contained 
in every such lease a' condition of re-entry on non-payment 
of the rent thereby to be reserved, and so as the lessors 
execute counterparts thereof, and do thereby covenant for 
the due payment of the rents, to be thereby reserved, and 
Settlement be not made dispunishable for waste. And it is my will, 
ii provlso" that in suc b settlement there shall be inserted a proviso, 
torobiig- condition, or clause, enjoining the issue male of my said 

ing the* per- . _ ’ . _ . \ J _ _ /. 

sons taking niece J. M. within six calendar months next alter sue*i issue 

] Imitations ma * e come into possession of the said estates and pre- 
misGvS, under the limitations in such settlement, to assume, 
take, and use the surname of W. only, and to write and 
sign that surname only in or to all acts, deeds, and instru- 
ments, and on all other occasions, and for determining the 
estate tail of such issue, refusing or neglecting to comply 
with such condition, and limiting the said estates and pre- 
mises over to those who may be next in remainder expectant 
on such estate tail, under such settlement, or who would 
be^ntitled to the possession of the said premises, under the 
limitations in such settlement, in case the tenant in tail mule 
so refusing or neglecting, were actually dead, without issue 
Settlement male. And my will further is, that such intended settle- 
2, proviso merit shall contain a proviso that in case any of the trustees 
powering a therein named, or any succeeding trustee or trustees in 
change and their or any of their place or places (whether introduced 

substitu- . , A i , 

tion of into the trusts therein coatained by nomination or appoint- 
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ment as hereinafter mentioned, or by representation of any 
deceased trustee or trustees,) shall die, or desire to be dis- 
charged from, or refuse or neglect to act, or become inca- 
pable of acting in the execution of such trusts, or any of 
them, it shall be lawful for the surviving, or other trustees 
or trustee for the time being (whether he, she, or they, may 
have been created a trustee or trustees, by nomination or 
appointment, or have become so by representation as afore- 
said,) by deed or instrument, under hand and seal, attested 
by two or more witnesses, to nominate and appoint any 
other person or persons to be a trustee or trustees in the 
stead of the trustee or trustees so dying, desirwig to be dis- 
charged, or refusing or neglecting to act, or becoming inca- 
pable of acting as aforesaid ; and a clause making the usual 
provision for vesting the trust estates, real and personal, ac- 
cording to such nomination or appointment, and for giving 
the same its full effect, and enabling the new trustees or 
trustee to execute every trust and power which the old 
trustee or trustees might have done if such appointment had 
not. taken place, either alone or in conjunction with the 
continuing trustee or trustees (if any) as the case shall hap- 
pen. And also the usual clause for the indemnity of the 
trustees or trustee therein named, their heirs, executors, 
administrators and assigns, and for enabling them to act 
with safety in the execution of the trusts of such settlement, 
and such other clauses as are usual in settlements of the like 
kind. And as to, for, and concerning my said copyhold and 
leasehold estates arid premises, or so much thereof as may 
remain unsold, for making good the deficiency of my per- 
sonal estate not specifically bequeathed, in answering my 
debts, legacies, and funeral and testamentary charges, I will 
and direct that the said trustees, or the trustees or trustee 
for the time being, do and shall stand seised and possessed 
of the same respectively, (subject to any such mortgage or 
mortgages as may be made thereof as aforesaid,) upon such 
trusts, and for such intents and purposes as are hereinbefore 
directed to be limited or expressed, of and concerning the 
said freehold manors and premises therein to be comprised, 
and with, under, and subject to such and the same powers, 
provisos, conditions, limitations, and declarations as are di* 
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rected to be contained therein, concerning the same freehold 
manors and premises, or as near thereto as can or may be, and 
the rules of law and equity and the different natures of the 
estates and tenures will admit. Provided, that it shall be law- 
ful for my said trustees, their executors, administrators, and 
assigns, as and when they in their discretion shall think proper, 
or see occasion, to renew the lease and leases of all or any part 
of my leasehold premises, and pay the 'fines and fees, and other 
expences necessary to be paid for such renewal or renewals, 
out of any monies which may be in their hands by virtue of 
this my will, and to rebuild or repair all or any of the mes- 
suages or tenements, to be demised by such renewed lease or 
leases, (if such renewal shall be obtained on terms of re- 
building or repairing,) and to pay the expences of such re- 
pairing or rebuilding, in like manner as I have directed with 
respect to the expences of such renewals aforesaid; all 
which renewed leases shall be vested in them the said trus- 
tees, their executors, administrators, and assigns, upon the 
same trusts, and for the same intents and purposes, and with, 
under, and subject to the same powers, provisos, conditions, 
and declarations, as are contained and referred to in this my 
will concerning the present subsisting leases, or the premises 
therein comprised. Provided, and my will further is, that 
it shall be lawful for my said trustees, their heirs, executors, 
administrators, and assigns, in the mean time, until such set- 
tlement of my said estates shall be made as hereinbefore 
directed, to make or grant leases of all my said freehold, and 
also of my said copyhold and leasehold manors and pre- 
mises hereinbefore devised to them upon trust as aforesaid, 
which may be remaining unsold, for any term not exceeding 
21 years in possession, reserving the improved rents, and 
without taking fines, and subject to the like restrictions as 
are mentioned with respect to leases to be made uuder the 
power of leasing directed to be inserted in the said intended 
settlement, and to appoint such persons as they shall think 
proper to oversee, manage, and improve my said estates and 
premises, and to receive the rents, issues, and profits thereof, 
and to pay or allow to, or permit such overseer or overseers, 
receiver or receivers, to retain such poundage, or sum or 
sums of money, by way of salary or wages, as my said trus- 
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tees or the trustees or trustee for the time being shall think 
meet or reasonable. And I give the following legacies, ‘ that 
is to say,* to my said wife — /. for mourning, and her imme- 
diate occasions, and to my other executors and trustees 
above-named 100/. each, as a small acknowledgment for 
the trouble they will have in the execution of this my will. 
And I desire my executors to give mourning and one year’s 
w r ages, (over and above what may be due for wages) to all 
such my servants as they in their discretion may think pro- 
per. And I give to my said nephew J. A. — l. to be paid to 
him at his age of 21 ; to D. C. — /. ; to my nephew L. — /. ; 
to my niece E. F. — /. at and when she shall arrive at her 
age of 21, or be married; to my nephew T. D. — /. at his 
age of 21, with interest in the mean time ; to It. S. and 
J. F. — /. each, at their several ages of 21 ; and unto each of 
my nieces A. J. and J. S. — /. ; unto E. and A. H. — L ; 
unto J. B., H. B. and C. B. children of my niece D. N. — /. 
each ; all the said legacies to be paid to the respective legatees 
within 12 months after my decease, (save and except those 
given to my said wife, my said trustees and executors, and 
my servants, which are to be paid immediately after my 
death). And I give unto the said Sarah S. the daughter of 

9 the sum of — /. on the day of her marriage ; and 

I give after her decease the said sum of — /. unto such child 
or children of her the said S. S. as shall attain the age of 21 
years, to be divided among them (if more than one) in equal 
shares, and if but one$ the whole to go to such one child as 
shall attain the said age. The portion or portions of such of 
them as may attain the said age, in the life-time of the said S. 
S., to be a vested interest or vested interests, though not 
payable till after her death, and the interest of the presump- 
tive portions of such of her children as may be under the 
said age at the time of her death, or so much thereof as shall 
bethought necessary, to be applied for or towards the main- 
tenance and education of such infant child or children, until 
he, she, or they shall attain the said age ; and the surplus 
dividends, or interest which may not be applied for that pur- 
pose to accumulate and go along with the original share or 
shares ; or in case there shall be no such children who shall 
attain the said age, such accumulations to hill together with 
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No. 13. the principal sum into my residuary personal estate. And I 

give unto J. W. daughter of my said nephew , 20 01. 

but the same not to be vested in or paid to her till she shall 
attain the age of 21 years, and not to bear interest in the 

mean time ; I give unto J. R. daughter of , 500/. 

but the same not to be vested in or paid to her till the age of 
21 years, and not to boar interest in the mean time ; I give 

unto J. B. eldest son of the said E. , whom I have 

hitherto brought up and taken under my protection, — l. 
over and above what he may participate in the — l. herein- 
before given among the children of the said E. — , but 

the same not to be vested in or paid to him till his age of J21 
years, and not to bear interest in the mean time ; and unto 
such child or children of my said nephew 1. J., (born in his 
life-time or after his death) as shall attain the age of 21 years, 
the sum of — l. to be divided between or among them, if more 
than one, share and share alike, and if but one then the whole 
to such one child as shall attain such age, and not to bear 
interest in the mean time. And after the decease of my said 
niece I. M., I give unto such child or children of her, now in 
being or hereafter to be born, as shall live to attain the said 
age of 21 years, the sum of — l. the same to be divided be- 
tween or among them (if more than one), share and share 
alike, and if but one then the whole to such one child as shall 
attain the said age, and not to bear interest in the mean 
time, but the portions of such of them as shall attain the age 
of 21 years in his life-time, shall be vested interests, though 
not payable until after her death, and after the decease of my 
said niece I. M. I give the sum of — l. to such child or child- 
ren of her now in being, or hereafter to be born, as shall 
attain the age of 21 years, the same to be divided between or 
among them if more than one, share and share alike ; and if 
but one, the whole to such one child as shall attain the said 
age, and not to bear interest in the mean time ; but the por- 
tions of such of them as shall attain the said age in her life- 
time, shall be vested interests, though not payable till after 
her death. And I give after the decease of the said E., un- 
to such child or children of him the said E., born in his life- 
time, or after his decease as shall attain the age of 21 years, 
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— I . the same to be divided among them, if more than one, in No. 13. 
equal shares, and if but one, the whole to go to such one 
child as shall attain the said age, and not to bear interest ; 
save that in case of the death of the said E., having a child 
or children under the age of SI years, my will is that my said 
trustees or trustee for the time being shall and may pay and 
apply any sum not exceeding the sum of 50/. per annum, by 
equal quarterly payments, for and towards the maintenance 
and education of such infant child or children, until he, she, 
or they shall attain the age of SI years. And I will that the 
portions of such children of the said E. as shall attain the 
said age of 21 years in his life-time, shall be vested interests, 
though not payable till after his death. And as a further 
provision for the said E. B., whom I have hitherto brought 
up and taken under my protection, I empower my said trus- 
tees or trustee for the time being, to apply such sum and 
sums of money (not exceeding /. in the whole) for plac- 

ing out the said E. B., apprentice to some profession or 
trade as they the said trustees or trustee shall think proper, 

recommending to his choice the profession of — , when 

and so soon as he shall arrive at a proper age for that pur- 
pose. And 1 declare that such sum or sums as may be 
thought fit to be applied for that purpose, shall be consi- 
dered as falling under the class of my pecuniary legacies. 

And I give and bequeath unto my said trustees and execu- 
tors, the exchequer annuity of — /. which I purchased for the 
life of my said niece I. M. my nominee, in trust, to pay and 
apply the same as she my said niece, notwithstanding her 
present or future coverture, shall by any note or writing un- 
der her hand, direct or appoint, and in default, at any time, 
of such direction or appointment, then shall and do pay the 
same into her proper hands, for her own sole and separate 
use and benefit, to the intent that the same annuity or any 
part thereof may not be subject to the debts, power, or con- 
trol of her present or any future husband ; and I declare that 
the receipt or receipts of her, or of the person or persons to 
whom she may direct the same to be paid, shall from time 
to time, notwithstanding her coverture, be a sufficient dis- 
charge or discharges for the said annuity, or so much there- 
of as in such receipt or receipts shall be acknowledged or 
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No. 13. expressed to be received. And I release to ■ , 

v- ^ v ^ / , the debt secured to me by his bond, and a judgment thereon, 
and desire my executors to deliver to him the said bond to 
be cancelled, and to acknowledge satisfaction on the judg- 
ment at his costs. And I give all the goods and fixtures 
belonging to me, and now at or upon my farms and lands in 

— ■ , in the occupation of , unto — — — , to 

and for his own use, without any account to be rendered by 
him to my executors, in respect thereof, which bequest, to- 
gether with the legacy of 1 . hereinbefore given to him, 

1 consider as sufficient, having heretofore amply advanced 

Residue of him. And I give and bequeath all the rest and residue of 
the person- ° „ _ _ . . 

ai estate to my personal estate and effects, of what nature or kind soever 

iif the^ur- 8ame ma y ^ unto m y 8a ^ trustees, their heirs, execu- 

other es tors, administrators, and assigns, upon trust, that my said 
tates ttf be trustees, or the trustees, or trustee, for the time being, do 
before 33- and shall invest the same in the purchase of manors, mes- 
rerniliR 011 " sl,a g cs > hmds, tenements or hereditaments, of a clear and in- 
devised cs ^ e ^ eas ‘^ e estate °f inheritance in fee-simple, in possession, 
tatrs. to be situate or arising somewhere in that part of Great 
Britain, called England ; and do and shall convey, settle, 
and assure such manors, messuages, lands, tenements, or he- 
reditaments, as may be so purchased, to such and the same 
uses, upon such and the same trusts, and for such and the 
same intents and purposes, and with, under, and subject to 
such and the same powers, provisos, limitations and declara- 
tions, as are hereinbefore directed to be limited, expressed or 
declared in and by such settlement as aforesaid, of and con- 
cerning such of the freehold manors, and hereditaments de- 
vised by this my will, as are intended to be comprised in the 
same settlement, or such and so many of them as shall be 
then subsisting, undetermined, or capable of taking effect. 
The same Provided, and my will is, that it shall be lawful for my said 

to be * 

placed out trustees, or the trustees, or trustee, for the time being, to place 
untu con- 1 * out my residuary personal estate, in the mean time, and from 
purchases to time until a convenient purchase, or purchases of lands, 

raii^be or hereditaments can be found, in the public funds, or upon go- 

power to vernment or real securities at interest, in their, his, or her 
transpose names or name, and when and as often as it may be thought 
the securi- prudent or proper to call iaithe principal money so placed out, 
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or to sell and transfer such funds or securities, and to rein- No .15. 
vest the principal money so called in, or arising by such 
sale or transfer, in or upon any new, or other funds or secu- 
rities of the like kind, and so from time to time to vary, 
alter, or transpose all such funds or securities for others of 
the same nature, so often as it may be thought meet. And The inter- 
my will is, that the dividends and interest arising from all videmis to 
such principal money, funds, and securities, shall, from time of fhe 

to time, go and be paid to such person or persons, and be 
applied for such intents and purposes, as the rent9 and would go, 
profits of the lands, or hereditaments, to be purchased there- 
with, and settled as aforesaid, would go or be payable, or ap- 
plicable unto, in case such purchase and settlement were 
actually made. Provided, and my will further is, that when, Power for 
and so often as any of them, the said, &c. my said trustees andTubsU* 
hereby appointed, or any succeeding trustee or trustees, {|“^ r n u ® f 
(whether introduced into the trusts of this my will, or any under 
of them, by nomination or appointment under this present 
power, or by representation of any deceased trustee, or trus- 
tees,) shall die, or refuse,' or neglect to act, or be desirous 
to be discharged from, or become incapable of acting in the 
execution of the said trusts, or any of them, it shall and may 
be lawful for the surviving, or other trustees, or trustee, for 
the time being, whether introduced into such trusts by no- 
mination or appointment, or by representation as aforesaid, 
by any deed or writing, deeds or writings, under his, her, or 
their hand and seal, or hands and seals, attested by two or 
more credible witnesses, to nominate and appoint any other 
person or persons to be a trustee or trustees for the purposes 
herein mentioned, or any of them, in the stead of such trus- 
tee or trustees, so dying, or refusing, or neglecting to act, or 
being desirous to be discharged as aforesaid. And the said 
trust estates, whether real or personal, shall upon, or so 
soon as conveniently may be after every such nomination or 
appointment, be conveyed, assigned, and transferred, so as 
that the same may be vested in such new trustee, or trustees, 

(if any) their heirs, executors, administrators, and assigns, 
according to the nature and quality thereof respectively. 

And if there shall be no continuing-trustee, then wholly in 
VOL. II. 2 D 
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No. l^. such new trustee, or trustees, as the case may happen, and 
his or their heirs, executors, administrators, and assigns, ac- 
cording to the nature and quality thereof respectively, upon 
the trusts, and for the intents and purposes, and with, under, 
and subject to the powers, provisos, and declarations ex- 
pressed or declared concerning the same respectively by this 
my will, or such and so many of them as shall be then sub- 
ousting, or capable of taking effect; and every such new 
trustee, his heirs, executors, administrators, and assigns, 
shall have, and be invested with every power and authority 
hereby delegated to the trustees herein named, either alone, 
or in conjunction with such former trustees, or trustee, as 
the case shall be. Provided also, that my said trustees res- 
pectively, for the time being, shall be charged, and charge- 
able only with such monies as they respectively shall have ac- 
tually received, and that one of them shall not be answerable 
or accountable for the other, or for the acts, receipts, neglects 
or defaults of the other of them, but each only for his, her, or 
their own acts, receipts, neglects, or defaults ; neither shall 
they, my said trustees, for the time being, be answerable or' 
accountable for any misfortune, loss, or damage, that may 
happen, of or to the said trust estates, monies, and premises, 
«r any part thereof, except the same shall happen by or 
through his, her, or their wilful default respectively. And 
also, that my said trustees for the time being, and each .of 
them, their, and each of their heirs, executors, administra- 
tors, and assigns, shall and may, by and out of the monies 
that shall come" to their respective hands by virtue of the 
trusts aforesaid, retain to, and reimburse herself, himself, and 
themselves respectively, and allow to his, her, or their co- 
trustee or co-trustees, all such costs, charges and expences, 
as they, either, or any of them shall or may respectively sus- 
tain, expend, disburse, or be put unto, in or about the exe- 
cution of the trusts hereby in them reposed, or in any wise 

relating thereto. And I appoint - — and 

, executrix and executors of this my will. And I 

also appoint them, and the survivor and survivors of them, 
guardian and guardians of such child or children as I may 
have, whether born in my life, or after my decease, during 

1 
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their respective minorities. And I- revoke all former fcnd No. 13. 
other wills by me at any time heretofore made, and declare 
this only to be my last will and testament. In witness, 9c e. 


No. 14. 


A Merchant's Will , providing for the continuance of his 
trade, under the management of his executors , fir the be- 
nefit of his family , and for the future introduction of his 
sons into the business. 


THIS is the last will and testament of me, 


of 


. I direct that my executors, hereinafter named, 

do and shall, within one month after my interment, cause a 
full, true, and accurate inventory schedule and account to be 
made and taken of all and singular my estate and effects of 
every nature or kind whatsoever, whether real or personal, 
and that five fair copies thereof shall be transcribed and 
signed by all my said executors, and that one of the said 
copies so signed as aforesaid, shall be delivered to each of 
my said executors, for his own use. And I will and direct 
that all such debts and sums of money as I shall* justly owe 
at the time of my decease, together with the expences of my 
funeral, and the probate of this my will, and the execution, 
thereof, be fully paid and satisfied by my said executors, out 
of my personal estate. I give and bequeath to my dear 
wife, S. T., the sum of 100/. to be paid to her immediately 
after my decease ; and to each of my children, who sliall be 
then living, the sum of 90/., to be applied by their mother, 
for their use in mourning and necessaries, immediately after 
my decease. 1 give and bequeath unto my said wife, S. T., 

9d8 
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over and above the estates which are already settled upon 
her, (situate, &c.) one annuity, or yearly sum of 400/. for 
and during the term of her natural life, in case she shall so 
long continue my widow ; and I do hereby direct that the 
same shall be charged upon the interest to arise, accrue, or 
be paid, as hereinafter is mentioned, from or by the capital 
to be employed in my trade or business of ■■ ■■ ■— ■, which is 
to be carried on by my said executors, according to the direc- 
tions hereinafter for that purpose given and contained : and 
that the said annuity, or yearly sum of 400/. shall be paid to 
her, my said wife* by four equal quarterly payments, on 
Lady-day, Midsummer-day, Michaelmas-day, -and Christ- 
mas-day, in every year, the first payment thereof to begin 
and be made on such of the said days as shall next happen 
after my decease. But in case iny said wife shall marry 
again, at any time after my decease, then, and in such case, 
I revoke the said bequest of the said annuity of 400/. here- 
inbefore given to her, and direct that the same shall, from 
thenceforth, cease and determine ; and instead thereof, I give 

and bequeath unto and — , one annuity or yearly 

sum of 300/., for and during the remainder of the natural 
life, of my said wife, subject nevertheless to the proviso 
hereinafter contained, for determining the same, to be 
charged upon the interest to arise, accrue, or be paid, as 
hereinafter is mentioned, from the capital employed in my 
said trade or business, and to he payable at or upon the like 
four equal quarterly days of payment as aforesaid, that is 
to say, Lady-day, Midsummer-day, .Michaelmas-day, and 
Christmas-day, in every year : and the first payment of the 
said annuity of 300/. to begin and be made on such of the 
said days as shall first and next happen after such second 
marriage of my said wife, upon , trust, nevertheless, that they, 
the said trustees, or the survivors or survivor of them, or the 
executors or administrators of such survivor, do and shall 
pay the said last mentioned annuity of 300/. from time to 
time, as and when the same shall become due and payable, 
and be received by them as aforesaid, unto my said wife, 
S.T., in the manner hereinafter expressed. And I hereby 
expressly will, direct and declare, that the said annuity, or 
yearly sum of 300/. or any part thereof, shall not be subject, 
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or in any manner liable to the debts* control, engagements, No. 14. 
or intermeddling of any husband, with whom my said wife ’ 

shall hereafter happen to intermarry, but that the same shall, 
from time to time, be paid into her hands, to and for her 
own sole separate and peculiar use and benefit, and not into 
the hands of any other person or persons whomsoever. 

And that the receipt and receipts of my said wife, under 
her hand alone, notwithstanding her coverture, shall, from 
time to time, be a good and sufficient discharge, and good 
and sufficient discharges, to my said' trustees, for so much of 
the said last mentioned annuity, as in such receipt or re- 
ceipts shall be acknowledged or expressed to have been re- 
ceived. (Proviso for restraining her from assigning the an- 
nuity, see page 371). And my will is, that it shall and. may Power to 
be lawful to and for my said wife, in case she shall continue 
my widow until the time of her decease, (but not otherwise) jjffof ^ 
in and by her last will and testament in writing, to be by her be paid out 
signed and published in the presence of, and attested by two Sucof the 
or more credible witnesses, to give, bequeath and dispose of 
the sum of 5000/. to be charged and chargeable upon, and be reduced 
raised and paid out of the residue of my personal estate, U pon her 
unto such person or persons, in such parts, shares, and pro- 
portions, and in such manner and form as she shall think fit. 

But in case my said wife shall marry again at any time after 
my decease, and she shall not, at any time during her life, 
have forfeited the said annuity of 300/. under the proviso 
hereinbefore for that purpose contained, then, and in such 
case, but not otherwise, it shall and may be lawful to and 
for my said wife, by her last will and testament, to be exe- 
cuted and attested in such manner as aforesaid, to give, be- 
queath, and dispose of the sum of 2000/. only, to be in like 
manner charged, and chargeable upon, and raised and paid 
out of the residue of my said personal estate, unto such 
person or persons, in such parts, shares, and proportions, 
and in such manner and form as she shall think fit ; and I do 
hereby charge, and make chargeable the residue of my per- 
sonal estate and effects, with the payment of the said sum of 
5000/. to the legatee or legatees thereof, to be named in the 
last will and testament of my said wife, in case she shall 
continue my widow until the time of her decease ; or in case 
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No, 14. of her marrying again, then with the payment of the said 
sum of 2000/. to the legatee, or legatees thereof accord- 
thTwffeto ««**• And my will is, that my said wife shall and may re- 
re»id« in side in the house wherein I now dwell, situate at - - - 

ing tome, aforesaid, in case she shall think proper so to do, and shall 
and may have and enjoy the use of all my furniture, plate, 
linen, china, and glass, whieh shall be therein at the time of 
my decease, for and during her life, if she shall so long con- 
tinue my widow, and unmarried, but not otherwise. And m 
case she shall think proper to quit the said house, at any 
time after my decease,- then I give and bequeath unto her, 
my said wife, the sum of 500/., in order to settle her in, and 
furnish ibr her any other habitation she may choose to reside 
* nnn * 1 . in. And it is my will and mind, and I do hereby direct that 

ajipHed oat the sum of /. per annum, shall be allowed and paid out 

temt of* of* the interest to arise, and accrue, as hereinafter is men- 
ftaS t'oned, from or by the capital to be employed in my said 

***•» f ® r trade or business of , to be carried on by my said 

nance of exeentors, as hereinafter mentioned, for the maintenance and 
daughters, education of each of my daughters, E., S., and M. ; and also 
vrSSi'their hh e 8Uni ^ P er annum, f° r the maintenance and 

ages. education of each and every other daughter I may hereafter 
have, until my said daughters, E., S., and M., and my said 
other daughters shall respectively attain the said age of 12 
years. And that from and after their respectively attain- 
ing the age of 12 years, the sum of 100/. per annum, shall 
be allowed and paid out of the said interest to arise 
or accrue as aforesaid, for the maintenance and educa- 
tion of each and every of my said daughters, until they 
respectively shall attain the age of 21 years, in case they 
shall so long continue sole and unmarried, but not otherwise. 
To invest And my will is, and I do hereby direct that the said (trus- 
ty - M tees) or the survivors and survivor of them, or the exec u * 
conwtrf f Qrs or administrators of such survivor, do and shall as and 
age, and to when each of them my said daughters E., S. r and M., and as 
£^ ( t f£ > ra ' and when each and every such other daughter as I may here- 
toheftepfr after have, shall respectively attain the age of 21 years, or 
vote use. marry with the consent of my trustees or trustee for the time 
being, or the major part or equal number of them, by and 
out of my personal estate, lay out and invest , the sum of 
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50001 . in tbe purchase of an equivalent share or shares of 
the parliamentary stocks or funds of Great Britain, in their, 
his or her own names or name, and that they the said trus- 
tees, or the survivors or survivor of them, or the executors' 
or administrators of such survivor do and shall stand and be 
possessed of and interested in the stocks, funds, or securities, 
so to be purchased as aforesaid, upon thr trusts, and to and 
for the intents and purposes hereinafter expressed and de- 
clared of and concerning the same, (that is to say) upon trust 
to pay to, or otherwise sufficiently authorize and empower 
every such daughter so attaining the said age of SI years, to 
have, receive, and take the interest, dividends, and annual 
produce of the stocks, funds, or securities so to be purchased 
with one of the said sums of 500 01 . during her life, for her 
, own sole, separate and peculiar use and benefit, and so* as 
the same or any part thereof shall not be subject or in* any. 
manner liable to the debts, control, engagements, or inter- 
meddling of any husband whom such daughter may happen 
to marry. And my wHL is, and 1 do hereby expressly direct 
and declare that the receiptandreeeipts of every such daugh- 
ter under her hand shall, notwithstanding her coverture, be 
a good and sufficient discharge to my said trustees or trus- 
tee for the time being, for so much of the said dividends, in- 
terest, or annual produce, as in such receipt or receipts shall 
be acknowledged or expressed to have been received. Pro- 
vided always, and 1 do hereby declare my will and mind to 
be, that it shall not be lawful for my said daughters respec- 
tively to charge, sell, assign, or otherwise dispose, by way of 
anticipation, of the interest, dividends, and annual produce 
so to them respectively payable as aforesaid, and that not- 
withstanding such charge, sale, assignment, or other dispo- 
sition, it may and shall be lawful to and for my said trustees, 
or the trustees or trustee for the time being, and they, he 
ami she is aud are hereby required, to pay the said interest, 
dividends, and annual produce, into the proper hands of my 
said daughters respectively, for their respective, separate, 
and peculiar use and benefit upon their own respective re- 
ceipts. And my will is, and I do hereby direct, that from 
and after the decease of every such daughter of my body, 
they, my said trustees, or the survivors or survivor of .them, 
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No. 14. or the executors or administrators of such survivor, do and 
v ^ v ^ / shall stand and be possessed of, and interested in the said 
iuch^hUd- stocks, funds, or securities so to be purchased with the said 
the hte* * n 8U,n the interest, dividends, and annual produce 

timeof ^ whereof are hereinbefore directed to be paid for life to such 
ter, a* tie daughter so dying as aforesaid, upon the trusts, and to and 
shall ap.* ^ or the intents and purposes hereinafter mentioned, express- 
point. ed, and declared of and concerning the same, that is to say, 
in trust for all and every or such one or more exclusively of 
the children of such my daughter, or in trust for all and 
evgry or such one or more exclusively of the issue, born in 
the^ life-time of such my daughter, of any such child or child- 
ren, or both, in such manner, with such provisions for their 
respective maintenance or education, and if more than one 
such child or issue, in such shares and proportions as such 
my daughter respectively by any deed or deeds, or instru- 
ment or instruments, in writing, to be by her sealed and de- 
livered, or by herSast will and testament to be by her signed 
and published as aforesaid, shall from time to time direct or 
appoint. And in default of appointment of the same, under 
the power hereinbefore contained, or so far as such appoint- 
ment shall not extend, and subject to the trusts hereinbefore 
declared of the same, upon trust for all and every the child 
and children of such my daughter, who being a son or sons 
shall attain the age of 21 years, or being a daughter or 
daughters shall attain that age, or marry with such consent 
as aforesaid, equally to be divided between or amongst them, 
if more than one, share and share alike, and if but one such 
child then for such one child. And my further will is, and 
I do hereby direct, that in default of appointment respec- 
kitcrest h of tively as aforesaid, after every such my respective daughter's 
tive r por- CC decease > the dividends and interest, and annual produce of 
tions. The the stocks, funds, or securities on which the said 5000/. shall 

residue to 

•ccumn. have been invested, to the dividends, interest, and annual 
l8tc ' 'produce of which such daughter shall have been entitled, or 
so much as shall be thought necessary by my said trustees or 
the trustees or trustee for the time being, of the said divi- 
dends, interest, and annual produce, shall b& applied in, for, 
and towards the maintenance and education of such her 
child or children during hie, her, or their respective mino- 


Education 
and main- 
tenance 
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rities : and the residue thereof shall be invested in or upon No. 14. 
such securities as aforesaid, and accumulated in the way of 
compound interest ; and that such accumulations shall be in 
trust for the persons who, under the trusts hereinbefore or • 
hereinafter declared, shall become absolutely entitled to the 
funds whence such accumulations shall hare proceeded. 

And in case any such my daughter shall have no child, who chifd'ot"'* 
being a son shall attain the age of 21 years, or daughter who 
shall attain that age, or marry with such consent as afore- «hail live 
said, then and in such case, and in default of appointment gotten to 
respectively as aforesaid, in trust, that my said trustees, qt P'J: 
the survivors or survivor of them, or the executors or adnii- daughter 
nistrators of such survivor, do and shall stand and be pos- point!*** 
sessed of and interested in the said stocks^ funds, and secu- 
rities, the interest, dividends, and annual produce whereof is 
hereinbefore directed to be paid to such my daughter for her 
life as aforesaid, in trust, for such person or persons, in such 
shares and proportions, and in such maifher and form, as 
such daughter shall by any deed or deeds, or instrument or 
instruments, in writing, to be by her sealed and delivered, or 
in and by her last will and testament in writing to be by her 
executed and attested in such manner as aforesaid, direct, li- 
mit, or appoint ; and for want of such direction, limitation, 
or appointment, and as to so much or such part thereof 
whereof no such direction, limitation, or appointment shall And in do* 
be made, upon trust, for my said wife, if she shall be then poiutmeut 
living and shall have continued my widow, and all and every antUinong 
my children now born or hereafter to be born, who being a J 

son or sons shall attain the age of 21 years, or being a daugli- ren.in case 
ter or daugtfters shall attain that age, or marry with the shaiT not* 
consent of my trustees or trustee for the time being, or the 
major part or equal number of them, to be divided between 
or amongst my said widow and children, share and share mairicd 
alike ; but in case my said wife shall be then dead, or shall amon^th" 
not till then have continued my widow, upon trust, for ren 

all and every my children now born or hereafter to be 
born, who being a son or sons shall attain the age of 21 
years, or being a daughter or daughters, shall attain that 
age, or marry with such consent as aforesaid, to be divided 
between or among them, if more than one, share and share 
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N6. 14. alike, and if but one such child, then the whole to be in trust 

for that one child, and if I shall have no child, then the 

whole to be in trust for my wife, if she shall be then living 

An «""■■«! a °d shall have continued my widow as aforesaid. And my 

applied oat **> and I do hereby direct,' that the sum of 70/. per* 

oftheinte- annum shall be allowed and paid out of the interest to 

capital arise or accrue as hereinafter is mentioned, from or by the 

?! tothe y " «*P*tal employed in my said trade or business to be carried 

busineu, on by my said executors as hereinafter is mentioned, for the 

the main, maintenance and education of each of my sons now born, or 

amfednca- hereafter to be born, until they shall respectively attain the 

tion of tea- age of 12 years, and from and after their respectively at* 
tfttort sons j 

to vary is taining that age, that the sum of 100/. per annum shall be 
vrithtiieir allowed and paid, out of the interest to arise or accrue as 
■* e ** aforesaid, for the maintenance and education of each of my 
said sons now born or hereafter to be born, until they shall' 
Testator’* respectively attain the age of 21 years. And whereas I 
carried* on think it will be advantageous to my sons that the trade or busi- 

entoff.*** ness, which I now carry on at aforesaid, shall be conti* 

nued after my decease, and preserved for them or such of them 
as may choose to carry on the same, when they shall attain a 
proper age ; and I am therefore desirous of giving my said 
wife and my said trustees hereinafter named, full power to 
continue and carry on the same in such manner as is herein- 
after-mentioned : now 1 do for that purpose give and bequeath 
all my capital and stock in trade, and all my cash, debts, 
and effects which shall be employed in or belonging to the 
said trade or business at the time of my decease, unto my 
said wife and the said trustees, their executors, administra- 
tors, and assigns, upon the trusts, and to and for the intents 
and purposes hereinafter mentioned, expressed and declared 
concerning the same, (that is to say) upon trust, that they 
my said wife, and the said (trustees), and the survivors and 
survivor of them, and the executors or administrators of 
such survivor, may and shall carry on the said trade or bu- 
siness of a , for the term or time, and in manner 

hereinafter-mentioned, (that is to say) if all my sons, W., F., 
rledoii'by' 8 1**11 attain the age of 21 years, then until the 

the exrcu- youngest of my said sons shall attain the age of 21 years ; but 
youngest** if all them shall not live to attain the age of 21 years, 
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then until the last of them attaining the age of 21 years, No. 14. 
shall actually attain that age, or for such further or longer 
period as may be necessary for the purpose of performing hareat- 
the trusts hereby in them reposed of , or concerning the said teioed ,fc 
trade or business. And 1 give and bequeath unto such of Theexecw. 
them the said (trustees) as shall prove this my will, and act J^anmua* 
in the execution of the trusts thereof, but not otherwise, for *?“? f ' ur 

his trouble therein, the annual sum of /. to commence ble. 

and be computed from the time of my decease, and continue 
until my second son for the time being, ^hall attain the age 
of 22 years, the same to be paid annually, and after the 
same rate for any less time than a year that shall happen of 
the period between the time of my decease, and’such my se- 
cond son’s attaining the age of 22 years as aforesaid. And my Executor* 
will is, and I do hereby direct, that they the said (trustees,) aVuU ae^ 
and the survivors and survivor of them, and the executors thcnock 111 
or administrators of such survivor, do and shall, immediately cash 
after my decease, cause a full, true, and just account in. in the 
writing, to be made and taken of all the capital, stock, and otuedebu 
cash employed in the trade aforesaid, and all the debts and J r “* n t ^ l ® r 
things which shall be then belonging, due, and owing to the same, and 
said trade, and of all such debts as shall be due or owing thepropor- 
from or by the said trade to any person or persons ; and do 
and shall cause a just valuation and appraisement to be toed, that 
made of all the particulars in the said account, in order that of the net 
the net amount of the capital then employed in the said 
trade may clearly appear ; and that my said trustees, and P ear * 
the survivors and survivor of them, and the executors or make oat 

administrators of such survivor, do and shall, on * yearly 

next after my decease, or within one calendar mon(h then 
next following, and so yearly and every year whilst the said 
trade shall be carried on by them, in pursuance of the 
powers herein for that purpose contained, on the same day, 
or within one calendar month next afterwards, cause to be 
made up and stated a full and accurate account, statement, 
and adjustment of the accounts of the said trade, and «J>«11 
and do cause to be made and taken, a like account, in writ- 
ing, of all the stock, monies, debts, and other things which' 
shall be then belonging, due, or owing to toe said trade, 
and of all such debts, as 'shall be due or owing from or by 
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No. 14. the said trade, to any person or persons whomsoever, and 
do and shall cause a just valuation and appraisement to-be 
The profit* ma< ^ e °f all the particulars included in such account; said 
in thHSrst the profits and gains which shall arise, or be made from 
place to an- or by the said trade, shall in the first place be liable to an* 

swer the . . . , . 

interest of swer interest after the rate of 51 . per cent, per annum, upon 

eentTper the net amount of the capital in cash and effects, which shall 

the net a" ^ ^ rom time *° time employed in the said trade, including 

mount of the debts owing to the trade, of which interest a distinct 

employed! 1 account shall be kept ; and out of such interest my said wife 

The annul- shall have, receive, and be paid the annuity hereinbefore given 

wife, and to her, or in trust for her as aforesaid, and the said several 

aum* e be- ral 8Um8 hereinbefore directed to be allowed and paid, for the 

tore direct- maintenance and education of my said sons and daughters 

lowed and respectively, shall be allowed, deducted, and paid ; and sub- 

come out of J ec * thereto respectively, the said interest shall, from time 

rclt * ntC * to J' me ’ laid out in, or invested upon, the parliamentary 

And sub- stocks or public funds of Great Britain, or at interest upon 

trusts’, to tU government securities in England, to be from time to time 

residue of altered and varied at the discretion of my said trustees, or 

rest iiTthe **** tru8 * ee8 or trustee for the time being, so that the same 

thuds or and the resulting income and produce thereof may be accu- 

meirtse. mulated in the way of compound interest, until the same 

entities, to shall h e divided amongst my sons, as well those already 

late iu the born as those hereafter to be born, in the manner next 
wav ©f • • • • 

compound hereinafter mentioned, (that is to say) the same shall be di- 

unUldivid- v *d©d * nto as man y shares as I shall have sons already born 

.ed amongst or hereafter to lie bom, and when each of my said sons shall 

This divi- at * a i n *h © a g® of 81 years, he shall have and be entitled to 

*ion to be one of such shares, and the same shall be paid to him as fol- 
in equal _ . . _ _ 

shares, one lows, (that is to say) one moiety or half part of such share 

bepiud'as immediately on his attaining the age of 21 years, and the 

sportively °^ ep moiety or half part of such share, together with the 

arrive at intermediate accumulations of such moiety, on his attaining 

sit and the the age of 25 years ; and each of such my said sons shall, 

tytwith°the fr° m and after his attaining his age of 21 years, also have 

intermedi- and receive a proportionable part or share of the gains to 

ateaccu- • . * * , .. ” . _ 

muiations, arise or accrue on the said capital, after payment of toe said 
riveaultr ®nnuity to his mother, and the several sums hereinbefore 
** e of 25 v directed to be allowed and paid thereout as aforesaid. And 
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I do hereby declare my will and mind to be, that the over- 
plus of the said profits and gains, after answering interest 
upon the said capital as aforesaid, shall from time to time 
be added to the said capital, and ‘ shall be therewith em- 
ployed in carrying on the said trade or business as herein- 
before directed. Provided always, that in case any of my 
said sons shall depart this life under the age of SI years, 
then and in such case, and so often as the same shall hap- 
pen, the part or share of such son so dying, of and in the mo- 
ney so directed to be raised for interest, and so to be invested 
and accumulated as aforesaid, and also the future interest to 
accrue ibr the same, shall be paid to and amongst the survi- 
vors or others of them, if more than one, share and share 
alike, and if more than one of my said sons shall depart this 
life under the age of 21 years, then and in such case, and so 
often as the same shall happen, the surviving or accruing 
share or shares to which such son or sons would, on attain- 
ing the age of 21 years, have become entitled under the 
clause last hereinbefore mentioned, shall again survive and 
accrue to the survivors or survivor, or others or other of 
them my said sons, in equal shares and proportions if more 
than one, and in case all of them save one shall happen to 
die under the age of 21 years, then as well the whole of the 
interest so to be invested and accumulated as the whole of 


No. 14. 
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such profits and gains to belong to such one or only son, and 
to be an interest vested in him on his attaining the age of 21 
years, and to be paid to him at the respective times and in 
manner aforesaid. And my will is, that when my said son lining 
W. shall attain the age of 21 years he shall become and be , 

admitted a partner in the said trade, if he shall think proper, partoer, 
and shall in such case have and be entitled, during the part- fntitled t. 
nership, to one-fourth of the profits and gains which, after * fourth ’ 
answering such interest as aforesaid while the same shall con- 
tinue payable, may or shall arise or be made in the said trade 
after his admission as such partner therein ; and my will al- 
so is, that when my son F. shall attain the age of 21 years 
he shall become and be admitted a partner in the said trader, 
if he shall think proper, and shall in such case have and be ' 
entitled, during the partnership, to one-fourth part of the 
profits and gain which, after answering the said interest. 
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shall arise or be made in the said trade after his admission 
as a partner therein ; and my further will is, and I do here- 
by declare, that when my son T. shall attain the age of 21 
years he shall become and be admitted a partner in the said 
trade, if he shall think proper, and shall in such case have 
and be-entitled, during the partnership, to one-fourth part 
or share of the profits and gains, which, after answering the 
eaid interest, shall arise or be made in the said trade after his 
admission as a partner therein ; and further my will is, that 
when my son G. shall attain the age of 21 years he shall be- 
come and be admitted a partner in the said trade, if he shall 
think proper, and shall in such case be entitled, during the 
partnership, to one-fourth part of the profits and gains which 
shall, after answering the said interest, arise after his ad- 
mission as a partner therein. And my will is, and I do 
hereby direct, that all my said sons shall, within the space of 
one year next after they shall respectively attain the age of 
21 years, determine and elect whether they will become 
partners in the said trade or not, and in case they determine 
and elect to become partners therein, they shall within that 
time respectively notify such their election and determina- 
tion, by writing, under their respective hands, to my said 
trustees, or the survivors or survivor of them, or the execu- 
tors or administrators of such survivor, or otherwise they 
shall be considered as having refused to become partners 
therein. Provided always, and my will is, that in case my 
trustees, or trustee for the time being, or the major part of 
them, shall, from the conduct of any or either of my sons 
who shall become and be a partner or partners as aforesaid, 
while any of the trusts of this my will, respecting the said 
trade, shall remain unperformed, be of opinion that it will 
be injurious to the trade then carried on, and to the rest of 
the partners therein, that such son or sons should any longer 
continue a partner or partners, in the said trade, that then 
and in such case it shall be lawful to and for my said trus- 
tees, or the trustees or trustee for the time being, or the 
major part of them, and he and they shall have full power 
and authority immediately to dissolve the partnership, so far 
as respects such son or sons, and such son or sons shall 
thenceforth be'no longer a partner or .partners in the said 
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trade, but from and after such dissolution of the said part- No. 14. 
nership, or dismission therefrom, shall have, and be entitled 
to such legacy and legacies, and provision, as is hereinafter «on so ex- 
made for such of my said sons as shall neglect or refuse to 
become a partner or partners in the said trade or business, jJjail have 
anything hereinbefore contained to the contrary thereof in and p?ov£ 
anywise notwithstanding. And my further will is, and I do mention^ 
hereby direct, that in case any of my said sons W., F., T., ed - 
and 6. shall refuse to become partners or a partner in the Such son to 
said trade, within the time aforesaid, then every of such gacy of 
sons so refusing to become a partner in the said trade shall, 
upon his attaining the age of 22 years, (but not unless he at- but not ac- 
tains that age) have and receive, from and out of the capital share in 
then employed therein, the sum of 40001. to and for his and ^^'J*** 
their own use and benefit; and every of such sons shall, ne- 
vertheless, be entitled to, and shall have and receive, his aforesaid, 
original share of the interest which shall have arisen or ac- 
crued from or by the said capital employed in the said trade, 
up to the time of his attaining the age of 21 years, the same 
to be paid and payable at the time and in the manner herein- 
before mentioned, but shall not be entitled to any further 
part or share thereof, by way of survivorship oraccruer, on 
the death of any other or others of my said sons. And I al- 
so declare my will and mind to be, that in case any of my gains of 
said sons W., F., T., and G. shall depart this life under the meaner 
age of 21 years, or shall refuse to become a partner in the objects 
said trade within the time aforesaid, or withdraw himself 
therefrom after his admission a9 a partner therein, then and to the sup- 
in such case the survivon and survivor of them my said sons jy. 
W., F., T., and G., who shall elect to become such partner 
or partnen in the said trade, in the manner and upon the nuing in 
terms aforesaid, shall have and be entitled in equal shares ness, and 
and proportions, to the whole of the share or shares to which decttibe 
such son or sons, so dying under the age of 21 years, or de- 
dining to become a partner or partners in the said trade, or business, 
withdrawing himself therefrom, wqpld either originally or “ 1 oftbose 
by survivorship or accruer have been entitled, of the profits 
and gains which, after deducting such interests as aforesaid, draw, 
shall arise or be made in the said trade or business, after 
their respective, admission as partnen therein. And in ease 
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If only one 
ion shall 
elect to be 
in the busi- 
ness, be Is 
to pay one 
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taining — 
years, or 
dying, pro- 
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do not car- 
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same trade 
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weekly 
bills of 
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all my said sons but one shall happen to depart this life un- 
der the age of SI years, or shall refuse to become partners 
in the said trade, then and in such case, such one son who 
shall elect to come into the said trade in order to carry on 
the sauie in partnership as aforesaid, shall have and be en- 
titled to the whole of the profits and gains which shall arise 
or be made in the said trade, after his admission to the same, 
(after answering and paying thereout interest upon the net 
amount of the capital employed in the said trade, and also 
paying unto such of his toothers as shall refuse or decline 
to carry on the said trade in partnership, or shall withdraw 
himself from the said trade after his admission as a partner 
therein, one-sixteenth part of such profits and gains, until 

such brother shall attain the age of years, or depart this 

life, provided such brother shall not carry on the same trade 
within the weekly bills of mortality as hereinafter is men- 
tioned ;) and such one son who shall elect to come into the 


said trade in order to carry on the same in partnership, and 
shall continue therein, shall and may thenceforth, and sub- 
ject as aforesaid, carry on the said trade to and for his own 
future sUle use and benefit. And my will is, and I do hereby direct, 
the part- that the firm or stile by which the said trade shall be carried 
ne ” ip ‘ on, until one or more of my said sons shall be admitted 
therein, shall be u ,” and after the admission of one 


or more of my said sons therein the same shall be u 

I^refuse and Son,” or “ and Sons,” as the case may be. And 

draw, they my will is, and I do hereby direct, that in case all or any 
each°one e °f m Y 8a *^ sons shall refuse or decline (within the respective 
tnuf the times before limited) to carry on the said trade or business 
age afore- in partnership, upon the terms and in the manner herein- 
death° r before mentioned, then I do hereby direct, that every such 
son, so refusing or declining to carry on the said trade or 
business, shall have and be entitled to one-sixteenth part or 
share of the clear profits or gains thereof, until they shall 

respectively attain the age of years, or depart this life, 

which shall first happen ; and in case any of my said sons, 
who shall become a partner or partners in the said trade or 
business, shall at any time after his or their admission into 
the same, and before his or their attaining the age of — — 
years, be desirous of withdrawing himself or themselves 
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therefrom, then and in such case such son or sons, so with- £fo. 14. 
drawing himself or themselves frotp the said trade or busi- 
ness, shall hare and be entitled to one-sixteenth part or 
share of the clear profits and gains thereof, until he or they 

shall attain the age of years, or depart this life, which 

shall first happen. Provided always, that no such son or, The six. 
sons, so refusing, declining, or withdrawing himself or JhareV • 
themselves, shall afterwards carry on the -same trade within JSjoiSeS 
the weekly bills of mortality. But in case such son. or sons, 
so refusing, declining, or withdrawing as aforesaid, shall trade with* 
carry on or be concerned in the same trade within the bills 
of mortality, then and from thenceforth the said one-six- 
teenth part or share, so directed to be paid to him, shall 
cease and determine, and he or they shall not, at any time 
thereafter, have or be entitled to any share of the profits 
and gains of the said trade or business to be carried on by 
the other son or sons, in pursuance of this roy will. And WhenaU 
my will is, and I do hereby direct, that when all my said Ten, being 
sons, W., F., T., and G., shall have attained the age of 28 
years, in case they shall all of them have elected to become 
partners in the said trade, and none of them shall have with- or be dead 
drawn himself from the same, or in case any 9 of my said a^whUst 
sons shall have declined or refused *p become partners or a Ihi^tbe* 1 " 
partner in, the said trade, or withdrawn themselves or him- trustees are 
self therefrom, and have departed this life under the age of agemmi 1 * 
28 years, and I shall have any other son or sons hereafter 
born who shall live to attain the age of 21 years, (in which 
case such after-born son or sons shall- have the election of so, oooi. in 
coming into the said trade, and being admitted a partner or andthen’ 
partners therein, if he or they shall think proper, in the 
place of his brother or brothers who shall so decline or re- into doable 
ftise to become a partner 6r partners therein, or withdraw 
himself therefrom, or die under the age of 28 years,) them jjjereare* 1 
when such after-born son or sons, assbaH so elect to come children 
Into and be a partner or partners in the said trade, shall yewfohZ 
hare attained the age of 28 years, crhave departed this life 
under that age, and being in partneSffaip as aforesaid at the *°g the 
time of such death, my said trustee*, or the survivors ; ©r 
survivor of them, or the executors or •dminbtmtors of such 
survivor, do and shall aaahi up, state, and xuttfeaijpUMd cUWren > 

' VOL . ii. 2b 
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■Nov 14. general account, in writing, of all the Btock, monies, debts, 
and effects, which shall be in or belonging, or due or owing 
rae share 6 *° said trade or business, and shall and do cause a just 
mUyofeach va ^ u ®*' on end appraisement to be made of all the particu- 
•ob so dy- lars thereof, and do and shall in the first place (after raising 
a in the and paying thereout the sum or sums of money hereinbefore 
and there- Mentioned, to each of my said sons and daughters, or such 
sniping of them as shall have lived to become entitled thereto) raise 
equally a- thereout the sum of SO, 000/.,' and lay out and invest the 
whoVave* 881116 in the purchase of a competent share or competent 
tainM* Ui" *k are8 of the parliamentary stocks or funds of Great Britain, 
the part- in their, or his, or her own names or name, and do and shall 
siness. P stand and be possessed of, and interested in, the said stocks, 
funds, and securities to be purchased with the said sum of 
SO, 000/., upon the trusts, and to and for the intents and 
-purposes hereinafter mentioned, expressed, and declared of 
and concerning the same ; and after the said several sums so 
to be raised shall have been raised as aforesaid, aiu^nll the 
legacies herq£y given and bequeathed shall be answered and 
paid, and subject thereto, then upon trust, that they my 
said trustees, or the survivors or survivor of them, and the 
executors or administrators of such survivor, do and shall 
part and divide all the residue and remainder of the said 
capital, stock, debts, and effects which shall be in or be- 
longing, or due or owing, to the said trade or business, into 
•double the number of shares, as there shall be sons of my 
body now -born, or hereafter to be born, who shall attain 
the age of 88 years and be then living, or who,- while in 
partnership as aforesaid, shall have attained the age of 28 
years, or die under that age, leaving a widow and a child, 
or children living at his decease, or born in due time after, 
or a widow only, living at his decease, or a child or child- 
ren living at his decease, and no widow ; and if all my said 
sons, so electing to be and remaining partners, shall attain 
the age of 88 years, the whole of the said capital, stocks, 
debts and effects shall be, in trust, for such my said sons, in 
equal shares and proportions. ; and if I shall' have but one 
son electing to be and continuing a partner, who shall at- 
tain the age of 88 years, and no son who, being and .conti- 
nuing n- partner as. aforesaid, shall depart this, life under that 



App.J Provisions for continuance of Testator's trade. 419 

• * 

age, leaving a widow and a child or children living at his No. 14. 
decease, or born in due time after, or leaving a widow only, 
or a child or children then living, but no widow, then the 
whole of the said capital, stock, debts, and effects, to be in 
trust for that one son ; and if I shall have one or more son 
or sons^ who, being a partner or partners, shall attain the 
age of 28 years, and one or more son or sons, who, being 
and continuing a partner as aforesaid, shall me, leaving a 
widow and a child or children living at his or their decease, 
or respective deceases, or born in due time after, or leaving 
a widow only, or a child or children living at his or their 
decease, or respective deceases, but no widow, then if only 
one of my sons, being and continuing a partner as aforesaid, 
shall have left a widow and children, or a child living at his 
decease, or born in due time after, or have left a widow 
only, or a child or children only living at his decease, and 
no widow, one of the said shares shall be laid out and in- 
vested in the public funds, upon the trusts hereinafter ex- 
pressed and declared, for the use and benefit of the widow, 
and child or children of such one son, dying while such 
partner as aforesaid, and leaving such widow, child, or 
children as aforesaid : and if more than one of my said sons, 
being and continuing a partner as aforesaid, at the time of 
his death, shall have left a widow and a child or children 
living at their respective deceases, or born in due time 
after, or a widow only, or a child or children living at Iiis 
or their respective deceases and no widow, then as many of 
the said shares shall be so laid out and invested, upon the 
trusts hereinafter expressed, as I shall have sons, being or 
continuing a partner as aforesaid, at the time of their deaths, 
who shall have respectively left a widow, and a child or 
children living at their respective deceases, or born in due 
time after, or have left a widow only, or a child or children 
living at their respective deceases and no widow, and the 
remainder of the said shares shall be divided between or 
amongst such of my said sons then living as shall have 
elected to become partners, and shall have continued part- 
ners in the said trade to their respective age of 28 years, 
share and share aUkfr ; and if but one shall be then living, 
who shall have elected to enter into and carry on, and shall 

8*2 



446 Precedents of Wills. [App. 

&o. 14. bare continued in the said tirade, and shall have attained 
the age of 28 years, then such one son shall have and be 
'entitled to the remaining shares thereof, the part or share, 
or parts or shares of such widow and child dr children, re* 
spectively to be ascertained, according to the then last pre- 
ceding annual settlement, and to be paid to my said trus- 
tees, or the survivors or survivor of them, or the executors 
or administrators of such survivor, upon trust, that they 
the said trustees, or the trustees or trustee for the time be- 
ing, do and shall place out, and invest the same in the 
purchase of a competent share or competent shares of the 
parliamentary stocks of public funds of Great Britain, in 
their, or his, or her own names or name, and do and Bliall 
stand and be possessed of the said stocks, funds, and securi- 
ties so to be purchased as aforesaid, upon such and the same 
trusts, for the benefit of such widow and children, and with 
such limitations over, for the benefit of my other sons and 
their widows and children, and subject to such powers and 
provisos as are hereinafter mentioned, expressed, and de- 
clared of and concerning the stocks or funds to be purchased 
with the said sum of 20,000/. hereinbefore directed to be in- 
vested as aforesaid, so far as such trusts relate to the widows 
and children of the sons, for whom or for whose widow and 
children the said sum of 20,000/. is intended to be invested, 
•or as near thereto as circumstances will permit. Provided 
always, and in case 1 shall have no son, who, being a part- 
ner, shall attain the age of 28 years, and be living at the 
time hereinbefore expressed to entitle him to such surplus 
or remaining shares, and I shall have two or more sons who 
shall become partners as aforesaid, and while in partnership 
shall die and leave a widow and a child or children living 
at his or their decease or respective deceases, or born in 
dUe time after, or leave a widow only, or a child or child- 
ren living at his or . their decease or respective deceases, 
and no widow, then it is iny will that the widow and child 
or children, or widow only, or child or children of such 
deceased sons, shall, per stirpes, and not per capita, be enti- 
tled to have, take, and divide among them such surplus 
shares, in such proportions as shall be equal to the number 
of my sons who shall become partners' as aforesaid, and 
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and while in partnership die, and leave such widow and Np. 14. 
cjiild, or children, or such widow only, or such child or 
children, and no widow as aforesaid, and so that such widow 
or widows, and child or children, may, in the proportipns 
aforesaid, according to their stocks, husbands and parents, 
respectively, be entitled to the whoje of the surplus shares 
between or among them, according to the trusts hereinafter 
declared, of their said several and respective proportions ; 
and in case 1 shall have only one such son as last hereinbe- 
fore mentioned, then it is my will that such widow and child, 
or children, or such widow only, or child or children of such 
only son, shall be entitled to have and take such surplus 
shares, and the full and whole benefit of the same, as well as 
the other provisions hereby made for him, her, or them, 
according to the trusts hereinafter declared. And in case And if no 
I shall have no son, who, being* a partner as aforesaid, thcfr farai- 
shall attain the age of twenty-eight years, and be living at {| I ” *|^ U LU 
the time hereinbefore expressed to entitle him to such to 
surplus shares, nor any son who shall become a partner shares, 
as aforesaid, and while in partnership as aforesaid, whole're- 
shall die, leaving such widow and child, or children only of 

as aforesaid, then, and in that case, all the residue and re- stock and 
mainder of the said capital, stock, debts, and effects shall be the bu«i- f 
in trust for all and every the children of my said daughters, 8° 
who shall attain the age of 21 years, such children of my children of 
said daughters to take per capita, and not per stirpes, in daughters, 
equal shares and proportions, if more than one ; and if there JSSSS***’' 
shall be but one such child, the whole to be in trust for that per stirpes, 
one child, and if none of my daughters shall have a child 
that shall attain the age of 21 years, then in trust for all my 
nephews and nieces who shall be then living, and the survi- 
vor of them, his, or her executors, administrators, or assigns. 

And I do hereby direct, that my said trustees, and the sur- Trustees to 
vivors and survivor of them, and the executors or adminis- temefot 
trators of such survivor, do and shall stand, and be possessed 
of, and interested in, the said stocks, funds, and securities so 20,ooo(- 
to be purchased with the said sum of 20,000/., hereinbefore 


directed to be raised upon the trusts, and to and for the in- 


tents, and purposes hereinafter mentioned, expressed, and 
declared, of end concerning the same, that is to say, upon 
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Hfe J£ trust for all my sons, as Well those already born, as thoser 

hereafter to be born, in equal shares and proportions, du- 

tiheson/a* r * n ® ^ ,e * r respective natural lives, as tenants in common, 

tenants in and not as joint tenants ; and after the decease of each such 
common 

for their son, upon trust to pay to the widow of such deceased soir 
Lves^andf ou t of the interests and dividends of such his share of the 
mpective 8a ^ last-mentioned stocks, funds, and securities, such annual 

deceases in sum not exceeding L per annum, as fhe said son shall, 

their child- bj writing under his hand and seal, and to be attested by 
Svelyfin 60 * two.or more credible witnesses, or by his last will and tes- 
tament, signed and published by him, in the presence of two 
stirpes, * or more such witnesses, have directed or appointed iir 
vorsh?p, rVi * that behalf; and subject to such annual payment as last afore- 
ly 8 8ubjecV sa *^ u P on t rus t for all and every the child and children of 
to* a provi- each such son, equally to be divided between or amongst 
widower * the said children, share and share alike, and if but one, their 
each such J n trust for such only child; the part or share, parts or 
shares of such children or child to be an interest vested, or 
interests vested in, and be paid to him, her, or them, at his, 
her, or tlieir age, or respective ages of 21 years, and if any 
such children shall depart this life, under the age of St 
years, then as well the original part or share, parts or shares^ 
of him, her, or them so dying, as the part or share, or parts or 
shares surviving or accruing, by virtue of this present clause, 
shall go \md be paid to the survivors or survivor, or others 
or other of the said children, and their respective executors, 
administrators, or assigns, to be an interest vested, or inter* 
ests vested in, and to be paid to the child or children res- 
pectively entitled thereto, at such time or times as is herein- 
before mentioned, with respect to his, her, or their original 
Clause for share or shares. And I do hereby will and direct^ that after 
sauce and the decease of such son, the interest, dividends, and annual 
education. p ro( j uce 0 f the share, to which he shall be so entitled for 
his life, of the said sum of 20,000/., and the stocks, funds, 
and securities in which the same shall be invested as afore- 
said, or so much of the said interest, dividends, and annual 
produce as my said trustees, for the time being, shall think 
necessary, shall, after the decease of their respective fathers, 
and subject to any provisions made under the power for that 
purpose hereinbefore given by this my will, for the- widows 
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of their fathers respectively, be paid and applied for or to* No. Jftf 

wards the maintenance and education of such child orchOd- 

ren, in the mean time, until hr, she, or they shall respectively . 

attain the age of SI years, and the residue invested in such 

stocks, funds, and securities as aforesaid, so as to accumulate 

in the way ef compound interest, and that such residue, and 

the accumulations thereof, shall be in trust for the' persons,. 

who, under this my will, shall become entitled to the fund 

whence such accumulation shall have proceeded. But in in cue of 

case any of my said sons shall, at the time of his, or their res* * 

pective decease, leave a widow only, and no child or child- nor 

ren, him or them surviving, or there being such child or but a wi- 

children, in case all of them shall happen to die under the 

age of 21 years, then after the decease of such son or sons, as ^ during 

to the part or share, parts or shares, of such son or sons, as andsubjtcf 

shall so die, leaving a widow, or widows, but no child of dow’s ia^* 

children, who shall live to attain the age of 21 years, upon 

trust for his or their widow, or respective widows, during to go 

their respective natural lives, (if she or they shall so long living* 

continue sole and unmarried,) and in case any one or more JJjdrlS? 

of my said sons shall have no child, who shall attain the age 

„ . , , ’ , . ... with rorri. 

of 21 years, as aforesaid, then after his or their decease, of vorahip u 

respective deceases, (subject to the provisions made, or to. accruing 
be made as aforesaid, for his, or their widow, orrespec- ,h * re ‘* 
tive widows as aforesaid, in the share or shares to which such 
son or sons shall have been so originally entitled, for his or 
their life or lives respectively as aforesaid,) the same, imme- 
diately after the decease of such son or sons respectively, 
to be subdivided into as many shares as there shall be 
sons of my body then living, or then dead, having left a 
child or children, and the said shares shall be upon such 
trusts for my said surviving other sdns, and their children 
respectively, as are hereinbefore declared, in respect to their 
said respective original shares, and so after the decease of 
any other son or sons, under 21 years of age, die share or 
shares to which such last-mentioned son or sons shall, or -if 
living, Would, by survivorship or accruer, be so entitled for 
life as aforesaid, shall also be upon such trusts for the then 
surviving, or the other sons, and their respective children, 
as are hereinbefore declared, as to their said respective ori- 



4®l Precedent* bf Witt*. j*Aw- 

N«f. ' J4, ginal sha feS, and if only one of my said' sons shall hate » 
'* > *' r ** / child', who shall attain the age of 21 yean, then after the de- 
cease of the Other of my said sons, and such failure of issue 
of their bodies respectively as aforesaid, (aiid subject to the 1 
provisions hereinbefore and hereinafter contained for their 
Widows respectively,) the whole of the said sum of 20^00 0l. r 
and the stocks, funds, and securities on which the same shall 
be invested, to be upon such trusts for’ such only son, and 
Ids child or children respectively, as hereinbefore is de- 
And in dared as to his original share of or in the same. And in 
s hall * case none of my said sons shall have a child, who shall at- 
tain the age of 21 years, then as to the whole of the said 
Wjy chil d, stocks, ftinds, or securities, hereinbefore directed to be pur- 
arquhe a chased as aforesaid, (subject to the powers and provisions' 
teres^then hereinbefore contained,) upon trust for all and every the 
thewidow’s c ^ > ^^ ren ro y daughters, who shall attain the age of 
Interest, to 21 years, such Children of my said daughters to take per 
cWWrenof capita, and not per stirpes, in equal shares and proportions, 
tortdamth- rttore than one ; and if there shall be but one such child, 
ten, *ndjf the whole to be in trust for that one child. And if none of 
daughters my daughters shall have a child, who shall attain the age of 
ncWtd*** 31 years, then upon trust to pay One moiety, or equal half 
acquires P ar * the interest, dividends, and annual produce of the 
vested in- s&id sum 6f 20,000/., and the stocks, funds, and securities on 
theinterest Which the same shall be invested, unto my 6aid dear wife, 
whole to during the term of her natural life, in case she shall so long 
be for the continue sole and unmarried, but without making any deduc- 

tator%u?' tion out of her said annuity of /., in respect thereof, and 

tate^and"*" Stibj«ct thereto, do and shall stand and be possessed of and 
deceased the said trust monies, stocks, funds, and secu- 

tesutor's lilies, and the interest, dividends, and annual produce there- 
anS n'ierea, <>•» > n trust for all my nephews and nieces, who shall be then 
their exe. Uviifar, <» the survivor of them, and the executors, adminis- 
ministra- trators and assigns of such survivor. Provided also, and my 
•ss^nsf will is, that in case I shall have any other son or sons here- 
Lcgaelet after born, either in my life-time, or m dtie time after my de- 
born sous, Cease, then 1 give and bequeath unto every such after-born 
son, 2000 to be an interest vested in and to be paid to him 
th irtvS* 1 on l** 8 atta ining the age of 21 years, and the sum of 4000/., 
the to be an -interest in, and to bepaid him upon hisattaining the 
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age of 24 years ; and my will is, that every such after-born No. 14; 
son, and his child and children (if any) shall have and be 
entitled to a share of the stocks, funds, and securities, to be 
purchased wi(h the said sum of 20,000/., hereinbefore di* 
reeled to be invested as aforesaid, equally with my said sobs, 

W.,F., T., and G., and their children, the same to be payable, ‘ 
and paid at such time and times, and with, under, and subject 
to such and the same powers, provisos, and limitations, and 
to be attended with the same right of survivorship, and in 
such and the same manner in all respects as the shares to or 
in trust for my said sons, W., F., T., and G., and their wi- 
dows and children, of and in the same stocks, funds, and se» 
curities, as are hereinbefore directed, limited, given, and be* 
queathed. Provided also, and my will is, and 1 do hereby Upon the 
direct, that in case any of my said sons shall depart this life auy son in 
whilst in the said business, before he shall attain the age of 
28 years, leaving either a widow, and one or more child or SM**^ 1 * 
children, him surviving, then, and in such case, as often as or children 
the 6ame shall happen, I do hereby direct that such account huhe*** 
and valuation as aforesaid, shall be made, taken, and settled, - 

and that the part or share of such of tny said sons so dying, ly to be 
of and in the said sum of 20.000/., shall forthwith be raised, invertu^* 
and laid out and invested in the purchase of a competent 
share, or competent shares of the parliamentary stocks, or 
public funds of Great Britain, in the names or name of my «ImU attain 
said trustees, or trustee, for the time being, upon such and * 8 
the same trusts, for the benefit of his widow and child, and 
children, and subject to the same powers, provisos, and limi- 
tations over, as are hereinbefore directed, and shall not wait 
till all my sons shall attain the said age of 28 years, any 
thing hereinbefore contained to the contrary thereof in any 
wise notwithstanding. And my will is, and I do hereby di- In cue all 
rect, that in case all my sons shall refuse or decline to carry shaUd^ 
on the said trade or business, then, and in such case, I do 
hereby direct, that when all my said sons, W., F., T., and theaall ’ 
G., who shall live to attain the age of 28 years, shall have pertyaad 
attained that age, and there shall be no after-born son or 
sons, or incase there shall be any after-born son or sons, ^ d b ^® o!d > 

when all my after-born sons, who shall live to attain the age to,oooi. to 

be raised 
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of 22 years, shall have attained that age, the said trade, 
stock, and effects employed therein, shall be sold to the best 
advantage, and the debts due and owing to the said trade, 
shall be collected by my said executors, or the survivors or 
survivor of them, or the executors or administrators of such 
survivor. And from and immediately after such sale as last 
aforesaid, they, my said trustees, and the survivors and 
survivor of them, and the executors or administrators of 
such survivor, do and shall, by and out of the money 
which shall arise by such sole, and which shall be col- 
lected as aforesaid, lay out and invest the said sura of 
20,000/. in the purchase of a competent share, or competent 
shares of the parliamentary funds of Great Britain, in their 
own names, or in the names or name of the survivors or 
survivor of them, or of the executors or administrators of 
such survivor, upon the trusts, and to and for the intents 
and purposes hereinbefore mentioned, expressed, and de- 
clared of and concerning the same, and shall and do ap- 
ply the residue of the money which shall arise by such 
sale or sales in such and the same manner as the resi- 
due of the capital, %tock, debts, and effects, are herein- 
before directed and applied. And in case all my sons, 
as well those already born, as those hereafter to be born, 
shall depart this life under the age of twenty-one years, 
then my will is, and I do hereby direct, that the said capital, 
stock, goods, debts, and effects, shall be forthwith sold and 
disposed of, or collected in such manner as is hereinbefore 
directed in case all my said sons should refuse or decline to 
carry on the said trade or business, and that the whole pro. 
duce thereof shall be forthwith placed out, and invested in 
the purchase of a competent share or competent shares of 
the parliamentary funds of Great Britain, in the names or 
name of my said trustees, or the survivors or survivor of 
them, or the executors or administrators of such survivor^ 
upon such and the same trusts, for the benefit of my said 
wife and daughter, and their children, and my nephews and 
nieces as are hereinbefore mentioned, expressed, and de- 
clared of and concerning the stocks, funds, or securities, to 
be purchased with the said sum of 20,000/. in the event of all 
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my sons dying without leaving a widow, him or them sur- 
viving, or any child or children who shall live to attain the 
age of 21 years. Testator then gives several pecuniary le- 
gacies and small sums, for Charitable purposes. And as to, 
for and concerning all the rest, residue, and remainder of my 
estate and effects whatsoever and wheresoever, and of what 
nature, kind or quality soever the same may be, both real 
and personal, which I shall be seised or possessed of, inter- 
ested in, or in any manner entitled unto, in possession, re- 
version, remainder, or expectancy, at the time of my decease, 
I give, devise, and bequeath the same unto my said trustees, 
their heirs, executors, administrators, and assigns, according 
to the nature and quality thereof, upon trust, to sell and dis- 
pose thereof, either by public sale or private contract, and 
convert the same into money as soon as conveniently may be 
after my interment, and add the same to the capital of my 
said trade or business, and employ the same therein in such 
and the same manner, and to stand and be possessed thereof, 
subject to the legacies hereby given, upon such arid the same 
trusts, and to and for such and. the same intents and pur- 
poses as are hereinbefore mentioned, expressed and declared, 
of and concerning the residue of my said capital, stock, 
debts, and effects. And for facilitating the sale of my estate 
and effects in the manner hereinbefore mentioned, I do here- 
by direct that the receipt and receipts of my said trustees, or 
of the survivors or survivor of them, or of the heirs, execu- 
tors, or administrators of such survivor, shall fronvtime to 
time be a good and sufficient discharge, and good and suffi- 
cient discharges to the purchaser or purchasers of the said 
premises so to be sold as aforesaid, or any of them, or any 
part or parts thereof, or to any other person or persons, pay- 
ing to them any other sum or sums of money under the trusts 
of this my will, and to his, her, and their respective heirs, 
executors, administrators, and assigns, for so much money as 
shall be' therein acknowledged, or expressed to have been 
received. And that such purchaser or purchasers, or other 
person or persons, his, her, or their heirs, executors, admi- 
nistrators, or assigns, shall not afterwards be answerable or 
accountable for any loss, misapplication, or non-application 
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No. 14. thereof, or any part thereof. (1) And I do hereby nominate, 

constitute, and appoint my said wife, together with the said 

(trustees), to be executrix and executors of this my will, and 

in case of the death of any two or more of them before the 

appointed, trusts of this my will shall be fully executed and performed, 

then I do nominate, constitute, and appoint my two eldest 

Substitu- *° n 3) for the time being, when they shall respectively have 

tionary attained the age of 18 years, to be executors of this my will; 

executors 

named. 


(1) There is an obvious propriety in this provision. Where such 
a clause is left out, the best way to cure the omission is for the 
purchasers to see the whole of their purchase-money invested in 
the 3 per Cent. Bank Annuities, in the name of the executors er 
trustees who may thereupon execute deeds, declaring the money so 
invested to be the same money for which the estates (describing 
them) were sold, and that the money is so invested on the trusts of 
the will ; and each purchaser should have one part of such deed de- 
claring the trusts of the purchase-money. The Bank books will 
always, on inspection, afftfrd evidence of the sum’s having been ac- 
tually invested in such a quantity of Stock, which will correspond 
with the precise quantity mentioned in the declaration of trust, and 
together they will be sufficient proof of a proper application accord- 
ing to the will, so as to absolve the purchaser. It was the opinion 
of the late Mr. Serjeant Hill, that the purchaser would then have a 
safe title without a decree ; but otherwise he would not be safe, be- 
cause he has notice of the trust. To obtain a decree, if a decree be 
necessary, the trustees, or any person or prochein ami for the in- 
fant cestui que trusts, may file a bill to compel a specific perform- 
ance of the contract by the purchasers, and then the court will di- 
rect and confirm the sale. But purchasers of leasehold or chattel 
estates or interests will be safe without any decree, notwithstanding 
the omission to make the receipts of the trustees discharges, if the 
trustees are also executors , for the property in such subjects always 
vest in the first place, notwithstanding the dispositions of the will, 
in the executors. A testator cannot prevent them from being assets 
in the hands of the executors to go in a due course of administra- 
tion. The power of sale is annexed to their office, and the pur- 
chaser is never obliged to enter into the account, or enquire into 
the necessity of any sale. Whale r. Booth, 4 T. R, 625. Ewer r. 
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in the place and stead of such two or more, of them, my said No. 14. 
wife and the said trustees, as shall so die before the trusts of 


my said will shall be fully executed and performed, and with 
all the same power and powers, authority and authorities, to 
all intents and purposes whatsoever, as such executrix or 
executors, who shall so happen to die, had or might have 
under and by virtue of this my will, at the time of his or her 
death. And I do hereby declare my will to be, that it shall 
and may be lawful to and for my said wife and the said 
(trustees) and also to and for my said two eldest sons, when 
they shall severally become entitled to prove and shall have 
proved this my will, and the survivors or survivor of them, 
and the executors or administrators of such survivor from 
time to time, if need be, to renew the lease of my dwelling- 
house and premises wherein the said trade or business is now 
carried on, or to purchase the fee-simple thereof or of any 
undivided part or share thereof, or to take any other dwell- 
ing-house, shop or shops, warehouse or warehouses, or other 
premises, at such rent or rents as they shall think proper, for 
the purpose of carrying on the sai3 trade or business, and to 
hire and employ any servant or servants, clerk or clerks, or 
any other person or persons whomsoever, to be employed 
therein, at such salary or wages as they, my said trustees 
and executors for the time being, shall think proper, and to 
repose in such servant or servants, clerk or clerks, or other 
person or persons, so much and such confidence, trust, power, 
or authority, in the conducting and carrying on of the same 
trade or business, and in the management, care, and dispo- 
sal of the stock employed or to be employed therein, and in 
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Corbitt, 2 P. Wins. 149. But the transaction must be clear of all 
fraud or collusion, for if it be tainted with these qualities the estate 
will be specifically followed into the hands of the purchaser. So 
where there is express notice of a debt of testator unsatisfied, and 
the sale is a contrivance between the purchaser and executor to de- 
feat the debtor, the purchaser makes himself party to the devastavit; 
see Crane v . Drake, 2 Vern. 616. Nugent v. Gifford, 1 Atk. 463. 
Hill v. Simpson, 7 Vez, Jun. 15% And if such sale be without 
valuable consideration itfalis within the statute, 13 Eliz. c. 5. Gilb. 
Eq. Ri HI. 


l 
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JSTo. 14. the receipt of any debt or debts to be contracted, in or by 
the carrying on the trade hereby directed to be carried on, 


If the trus- 
tees and 
executors 
differ in 
opinion, 
the matter 
In differ- 
ence to be 
decided by 
the majo- 
rity. 


#8 they my said trustees or the survivors or survivor shall in 
his, her, or their discretion think fit, provided that after any 
or either of my said sons shall become partners or partner in 
the said trade or business, such of them as for the time being 
shall be partners or partner therein, shall have a voice there- 
in, as well as my trustees and executors for the time being, 
so as that in case of a difference in opinion, the majority of 
voices shall decide as hereinafter is mentioned ; and also to 
adjust, settle, compromise and compound all accounts, reck- 
onings, transactions, matters, and things, in which I shall be 
concerned or interested at the time of my decease, or which 
shall be opened or contracted, or shall arise after my decease, 
and to pay, on any evidences they shall think proper, any 
debts claimed from my estate, and also to dismiss any such 
servant or servants, clerk or clerks, or other person or per- 
sons ; and (with such consent as aforesaid) to hire and em- 
ploy any other or others in his, or their stead, and that from 
time to time, and as often as my said executors shall think 
proper. And 1 do hereby will, direct, and declare, that in 
all cases where my trustees, and executors for the time be- 
ing, shall happen to differ in opinion, the matter of such dif- 
ference shall be decided by the major part or number of them 
my said trustees and executors, and be acted upon accord- 
ingly. And I do hereby declare my w ill to be, that they my 
said executors, and their respective executors and adminis- 


trators, shall not be answerable or accountable for any loss 
or damage which shall come or happen to the stock or capi- 
tal to be employed in the said trade or business, by bad 
debts, decay of goods, suit or action, or suits or actions, in 


any court or courts of law or equity, or any other casualties 
or accidents whatsoever, or by reason of the trust and con- 
fidence which they or any of them shall or may place or re- 
pose in any servant or servants, clerk or clerks, banker, bro- 
ker, or other persons w ith whom any part of the said trust- 
monies shall or may be deposited o* lodged, for safe custody 
or otherwise, or fur any other loss or damage which may 
happen about the execution of this my will, or all or any of 
the trusts hereby in them reposed ; and that they my said 
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trustees and executors, and their respective executors and No. 14. 
administrators, shall not be charged or chargeable with or 
for any sum or sums of money, other than such as shall ac- 
tually and respectively come to his, her, or their hands by 
virtue of this my will. And my will is, and I do hereby fur* 
ther direct, that it shall and may be lawful to and for my said 
trustees and executors, and each and every of them, by and 
out of all or any of the monies which shall come to their or 
any of their hands, by virtue of this my will, to deduct, re* 
tain to, and reimburse themselves, himselfj and herself, and 
to allow his, her, or their, co*trustee, or co*trustees, all such 
costs, charges, and expences, as they respectively shall or 
may sustain, expend, or be put unto, in or about the execu- 
tion of all or any of the trusts, hereby in them reposed, or in 
anywise relating thereto. And T do hereby revoke and 
make void all former and other wills by me at any time here- 
tofore made, and do declare this only to be my last will and 
testament. 

In witness, &c. 


No. 15. 


A Will disposing of real and personal Properly by a 
Testator leaving no Family. 


THIS is the last will and testament of me A. B. of, Arc- 
First, I will that all such debts as I shall justly owe at the 
time of my decease, and my funeral and testamentary charges 
and expences, be in the first place paid by my executors 
hereinafter named. I give, and devise unto C. D. of, &c. 
all and every my messuages, lands, tenements add heredita- 
ments, whereof I am seised in fee, situate, lying and being in 
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No. t5. in the county of — — — - and now or late in the se- 

vera j tenures or occupations of — and 1 or 
one of them, their, or one of their assigns, lessees or under* 
tenants ; to have and to hold all and every the said mes- 
suages, lands, tenements hereditaments and premises unto 
and to the use of the said C. D. and his heirs for ever. I 

give, devise and bequeath unto E. F. of in the 

county of all my copyhold messuages, lands, tene- 

ments and hereditaments, (which I have duly surrendered to 
the use of my will) situate, lying and being in the said county, 
and which now are or late were in the several tenures or 

occupations of and or one of them, their 

or one of thehr assigns, lessees or undertenants, to have and 
to hold all and every the said last mentioned messuages, 
lands, tenements, hereditaments and premises, with their, 
and every of their appurtenances, unto and to the use of the 
said , and the heirs of his body lawfully to be be- 

gotten; and for default of such heirs, then to the right 
heirs of me the said A. B., for ever. I give, devise and be- 
queath unto of , in the county of 

• , Esq. all those my messuages or tenements, with their 

and every of their appurtenances, now in the several tenures 

or occupations of and , or their several 

lessees, undertenants or assigns, situate, standing and being 

in the parish of in the county of , and 

all that my other messuage or tenement with the appurte- 
nances, situate, standing and being in the said parish of 
, and near or adjoining to the said two last men- 
tioned messuages or tenements, and now called, or commonly 

known by the name or sign of the — and heretofore 

in the tenure or occupation of his undertenants or 

assigns, but which is now untenanted ; and also all other my 

messuages or tenements, ground and hereditaments in 

aforesaid with their appurtenances, to have and to hold all 
and every the said last mentioned messuages or tenements 
and premises, with their appurtenances (subject nevertheless 
to, and charged and chargeable with the annuity, yearly rent 
or sum -of ■ hereinafter mentioned) unto him the said 
■ and his assigns, for and during the term of his na- 

tural tiki and from and immediately after his decease I 
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give, devise and bequeath all and every the same messaged No. 15. 
or tenements and premises, with their and every of their 
appurtenances (subject to and charged and chargeable with 
the annuity hereinafter-mentioned) tmto and to the use of 
— , in the county of , and the heirs of his body law- 

fully begotten, or to be begotten ; and for default of such 
heirs, then to my own right heirs for over ; and I do hereby Testator 

give, devise and bequeath unto , wife of , and her ^uity^o 

assigns, for and during the term of her natural life, one bv iss -. ul , n S 
annuity or clear yearly rent or sum of — — */. of lawful messuages, 
money of Great Britain, free and clear of and from all de- power of 
ductions or abatements, for or in respect of any taxes, di “ trcs,% 
charges, rates, assessments, or impositions whatsoever, to 
be issuing and payable out of all and every the said last- 
mentioned messuages, and tenements and premises, and to 
be paid and payable by equal half-yearly payments, at the 
two most usual feasts or days of payment in the year, that 
is to say, the feast of the Annunciation of the blessed Virgin 
Mary, and Saint Micbael the archangel ; the first payment 
thereof to be on such of the same feasts as shall first and next 
Jiappen after my decease ; and I do hereby charge and subject 
all and every the same messuages or tenements and premises, 
to and with the payment of the said annuity, yearly rent, 
or sum of — * — L accordingly. And my will is, that in case 

the said annuity, yearly rent, or sum of /. or any part 

thereof, shall be behind or unpaid by the space of 28 days, 
next over or after either of the aforesaid feasts whereon the 
same is hereinbefore directed to be paid as aforesaid, that 
then and so often it shall and may be lawful for the said 
• , (the annuitant) and her assigns, to enter and dis- 

train upon all and every or any part of the said premises 
charged with the said annuity as aforesaid, and to dispose 
of the distress and distresses then and there found, according 
to law, as in the case of distresses taken by landlords for 
rents reserved upon leases for years, to the intent that 
thereby, or otherwise, the said annuity, yearly rent, or sum 

of L and every part thereof then in arrear, and all 

costs, charges, and expences, occasioned by the non-payment 
thereof, may be fully paid and satisfied. I give, devise, and 
VOL. ii. 2 F 
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No. 15. bequeath unto , of , in the county of , 

all that my messuage or tenement (being part freehold and 
part leasehold) with the appurtenances, situate, standing 

and being in , in the parish of — , and now or 

late in the possession or occupation of ■ ■ , his under- 

tenants or assigns; and also all that my freehold piece or 
parcel of ground, lying or being in or near an open field, 

commonly called or known by the name of the , in 

the parish of — ■ — , and now or late in lease to , 

and all those messuages, tenements, erections and buildings 
thereupon, or upon any part thereof now erected and built, 
and erecting and building, with their and every of their re- 
spective appurtenances ; to have and to hold the said mes- 
suages or tenements, and piece or parcel of ground and pre- 
mises last hereinbefore devised, with their and every of their 
respective appurtenances, unto the said , and her as- 

signs, for and during the term of her natural life, (she and 
they keeping the same in good repair) ; and from and imme- 
diately after her decease, I give, devise and bequeath the 
same messuages or tenements, pieces or parcels of ground 
and premises, with their and every of their respective ap- 
purtenances, unto the said , and the heirs of his body 

lawfully to be begotten ; and for default of such heirs, then 
to my own right heirs for ever. I give, devise, and bequeath 

unto the. said , all that my messuage or tenement, with 

the appurtenances in , which I hold by, or under a lease 

from , and all my estate, right, title, term and interest of 

' and in the same premises, with the appurtenances ; to have 
and to hold unto the said , his executors, administra- 

tors and assigns, to and for his and their own use and bene- 
fit. I give and bequeath unto , of, &c. the sum of 

• 1 . of lawful money of Great Britain, to be paid within 

three calendar months next after my decease. 1 give and 

bequeath unto , 1 . to buy him mourning. (Here the 

testator gave several other legacies.) All- the said last- 
mentioned legacies 1 will and direct to be paid within one 
calendar month next after my decease. I give and bequeath 

the sum of 1 . of like money, unto the managers of tho 

- — fund in — — , to be disposed of as they shall think fit. 
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and the receipt of the treasurer for the same fund for the No. 15. 
time being, to be a sufficient discharge to my executors for 

the same ; and I give and bequeath the sum of L of like Charitable 

money unto the managers and trustees of the charity-school bc< l ue#tl# 

in , for the use and benefit of the said charity-school 5 

and I will that the receipt of two or three such managers or 
trustees shall be a sufficient discharge to my executors for 

the same. I give and bequeath the sum of 1. of like 

money to and for the benefit of the poor members of the so- 
ciety or congregation of , in , to be distri- 

buted in such manner and proportions, and to such objects 
as my executors hereinafter-named, or the survivor of them, 

shall think fit. I give and bequeath the sum of L of Totnwtceft 

like money unto , of, &c. and , of, &c. their exe- ncfitof a 

cutors and administrators, upon the severed trusts, and to Protestant 
and for the several purposes hereinafter-mentioned, and de- di88euler8 * 
dared of and concerning the same, (that is to say) upon 
trust that the said and , (the trustees) and the sur- 

vivor of them, his executors or administrators, shall and do, in 
their or his own names or name, or in the names of themselves 
or himself, and of such other person or persons as he or they 
shall think fit, from time to time put and place out the said 
sum of /. in or upon some or one of the public or par- 

liamentary stocks or funds of Great Britain, or on real se- 
curities at interest, according as they my said trustees, or 
the survivor of them, shall in his or their discretion or dis- 
cretions think fit, and shall and do pay, apply and dispose 
of the clear yearly dividends, interest and produce thereof 
as the same shall from time to time arise and be received 
(over and above what shall be sufficient to answer and pay 
the costs and charges attending the execution of the trusts 

by me hereby directed concerning the same 7.) Unto and 

for the use and benefit of the minister or pastor for the time 

being, of the society or congregation of , in ■, 

for so long time as the said society or congregation shall 
subsist as a religious society of Protestant dissenters, and 
continue to meet and assemble together for the worship of 
God in their present place of religious worship, or else- 
where in — — - aforesaid, or the neighbourhood thereof. 
Provided nevertheless, and my will and mind is, and I do 

2 f 2 
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hereby expressly will, declare and direct, that in case at 
any time hereafter the said society or congregation shall be 
dissolved and broken up, or that the laws and statutes of 
this realm shall disallow and prohibit the same society or 
congregation, from meeting together for religious worship, 
as Protestant dissenters are now by law tolerated to do, then 
and in either of the said, cases, and when and as soon as the 

same or either of them shall happen, .the said sum of - L 

and all the interest and produce from thenceforth to arise 
and be received, sliall sink and fall back into the residuum of 
my personal estate by me hereinafter given and bequeathed, 
and shall be, go, and remain to and for the use and benefit 
of such person or persons, who, for the time being, should 
or would have been entitled unto such residuum, by virtue 
of, and under this my will. I give and bequeath all my 
rings whatsoever, and such pieces of my plate as are marked 
with my own name and arms, and my household goods and 

furniture, and my wearing apparel, unto the said , 

and all my books, and all other my plate (not hereinbefore 
bequeathed) and all my ready money and securities for mo- 
ney, arrears of rent, debts to me owing, and all my stocks 
in any of the public companies or funds, and all other my 
goods, chattels and personal estate whatsoever (not herein- 
before by me otherwise bequeathed or disposed of) I also 

give and bequeath unto ■ , of, &c. to and for his own use 

and benefit ; and I do hereby make, ordain, constitute and 

appoint — — and , executors of this my last will and 

testament ; and I give and bequeath unto the said , the 

sum of — for his care and trouble as one of my execu- 
tors and trustees. I do hereby authorise, impower, and di- 
rect my said executors, and the survivor of them, his exe- 
cutors and administrators in the mean time, from and after 
my decease, until the said — - shall attain his age of 21 
years, to manage and improve the estate and fortune of him 
the said , by me hereby given him for his use and be- 

nefit, and to lease all or any part of his freehold, copyhold, 
or leasehold estates, and to lend and place out upon secu- 
rity or securities at interest, or to lay out in the public com- 
panies or funds, or otherwise improve according to his or 

their discretion or discretions, all or any part of the monies 

s 
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belonging to or arising from the said estates and fortune of No. 15. 

the said , and to pay unto and account with him the said 

— — , for all such rents, interests, produce and improve- 
ments, as shall arise from or be made of, and produced by 
the said estates, monies and fortune hereby given, devised 
and bequeathed to him, when he shall attain his age of 21 
years. And my will is, and I do hereby expressly declare, 
that my said executors and trustees, or either of them, their, 
or either of their executors or administrators, shall not be 
charged or chargeable with, or accountable for more of the 
aforesaid monies and estates, than he or they shall actually 
receive, or shall come to his or their respective hands, by 
virtue of this my will, nor with or for any loss which shall 
happen of the said monies and estate hereby by me given to 

the said , or of the aforesaid sum of /. or of any 

part thereof, so as such loss happen without their wilful 
default and neglect ; nor the one of them for the other of 
them, or for the acts, deeds, receipts, defaults or disburse- 
ments, the one for the other ; and also that it shall and may 
be lawful for them my said executors, and each of them, 
their and each of their executors and administrators, in the 
first place, by and out of the said premises hereby devised 

to the said , respectively to deduct and reimburse him 

rind themselves respectively, all such loss, costs, charges 
and expences, as he or they, or any of them, shall sustain, 
expend, or be put unto, for or by reason of the perform- 
ance of this my will, or the trusts hereby in them reposed; 
or the management and execution thereof respectively, or 
any other thing in anywise relating thereunto ; and, lastly^ 

I do hereby revoke, &c. 

In witness, 



438 


Precedents of Wills , 


[Art. 


No. 16. 


Will by a Citizen of London, containing Provisions 
for Daughters and a Son ; with Charities, and a 
provision for keeping a Tomb in repair. 

Recites a THIS is the last will and testament of me, A. B. of . 

to give"r First, I desire that my body may be interred in the most 
sum of*- 1 privat® manner, at the discretion of my executor hereinafter 

to his mar- named ; and whereas my daughter , wife of , had 

ter and her only 1 . at her marriage ; but I have lately paid and 

Meu'mnd ,l0 g* ven to the said , the further sum of 1 . and have 

full of all also covenanted and agreed to give or leave to them the said 

her claim , . . 7 . „ . „ ... 

under the , and his wife, or the survivor of them, or their 

London”^ children, or issue, or other representative, either in my 
lifetime, or in and by my last will and testament, at the 

time of my decease, the further sum of 1 . which they, 

the said , and his wife, have covenanted and agreed 

to accept in full for the advancement and preferment of her 

the said , out of all such part and share as they, or 

either of them, can or may, or could or might claim or pre- 
tend to, of, in, or out of all, or any part of my personal 
estate, by virtue of the custom of the city of London, or 
otherwise (except such part thereof as I should or might 
freely and voluntarily give or leave to them or either of them 
by my last will and testament, or otherwise :) Now there- 

Be^neaths fore, I do hereby give and bequeath the sum of 1. of 

according lawful money of Great Britain, to be paid by my executor 
Tenant 00 " hereinafter named, within three calendar months next after 

my decease, unto the said , and bis wife, or the 

survivor of them, or to sueh other person or persons, as for 
the time being shall be intitled to receive the same, accord- 
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ing to the true intent anch meaning of my said covenant and No. 16 . 

agreement in that behalf entered into by me, and in full s ^ v-v ' 

satisfaction and discharge of and for the same covenant and 

agreement. I give and bequeath unto such persons whose Gives to 

names shall, at the time of my decease, be found expressed Jons £»** 

or contained in any list. note, or other writing, written or 8haH 
. ’ , , 9 , * _ named in 

signed by me, the several and respective sum and sums of any list or 

money which shall be therein set down, mentioned, or ex- written or 
pressed to be by me given to them respectively. I give and 

bequeath unto my nephew, , of, &c. in the county of sums there. 

, and , brother of the said , and to their JJJ expres ** 

heirs and assigns, for and during the natural life of my said Give| an- 

daughter , an annuity or yearly rent-charge of L of his dough- 

like money, to be yearly and every year issuing and payable i 9 e s r uing b out 
out of all my manors, messuages, &c. in the county of — — , oHands, 

upon trust, nevertheless, that the said , and shall 

and do pay, apply and dispose of the said annuity or yearly 

rent-charge of /. unto such person and persons, and for 

such uses and purposes as she the said , shall from time 

to time, notwithstanding her coverture, by any note or 
notes in writing, under her hand, direct or appoint, to the 
intent that the same may not be at the disposal of, or subject 
or liable to the control, debts, forfeitures or engagements 
of her present, or any after-taken husband, but only at 
her own sole and separate disposal, and for her own 
sole and separate use and benefit. (The like to two other 
daughters.) And it is my will and desire that the afore- 
said annuities shall be paid to my said daughters, , by 

two equal half-yearly payments, on the two most usual 
feasts or days of payment in the year (that is to say) the 
feast of St. Michael the Archangel, and the Annunciation 
of the blessed Virgin Mary in every year ; the first of the 
said half-yearly payments to begin and be made on such 
of the said feasts as shall first happen next after my de« 
cease : and my further will is, that it shall and may be law- 
ful to and for my said trustees, their heirs and assigns, from 
time to time, in case of non-payment of the said annuities 
respectively, or any of them, or any part of them, to raise 
the same by distress upon all or any part of the premises 
charged therewith, together with the costs and charges of 
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No. 16. such distress. And whereas I have already sufficiently pro- 

V ^ v ^ / vided for my said daughters, and , at the time of 

their respective marriages, with their now husbands, and 
for which I have all their discharges ; and have now like- 
wise sufficiently provided for my said daughter , in man- 

Makes a ner aforesaid ; yet nevertheless, as a further provision for 
vision'tor 0 " m y sa ^ ^ree daughters, for their separate use (over and 
his three ■ above the several annuities hereinbefore given for their 
out of £ut benefit, for their respective lives as aforesaid) I do hereby 
Jtock g* ve and bequeath unto the said and , their execu- 
tors and administrators, 1. capital stock in the funds of the 

united East India company, upon the trusts hereinafter men- 
tioned concerning the same (that is to say) As to one full third 
part thereof, upon trust, that they my said trustees, their 
executors or administrators, shall and do pay, apply and 
dispose of the yearly dividends, interest, and produce there- 
of, as the same shall, from time to time (during the natural 

life of my said daughter ) arise or be received, into the 

proper hands of her my said daughter , or otherwise to 

permit and suffer her my said daughter , to receive the 

same to and for her own sole and separate use and benefit, 
to the intent that the same may not be at the disposal of, or 
subject or liable to the control, dobts or engagements of her 
present, or any after-taken husband, but only at her own 
sole and separate disposal ; and upon further trust, that they 
my said trustees, their executors or administrators, shall 
and do, from and after the decease of my said daughter 

— , transfer and dispose of the said third part of the 

said 1. stock, unto all and every, or such one or more 

of the children or grand-children of her the said 

which shall be then living, in such parts, shares and propor- 
tions, manner and form, as she, notwithstanding her cover- 
ture, or whether she shall be sole or married, by her last will 
and testament in writing, or any writing purporting to be her 
last will and testament, or any codicil thereto, to be by her 
signed, sealed, and published in the presence of three or more 
credible witnesses, shall direct, 1 imit, give or appoint the same; 
and in default thereof, then unto and amongst all and every 

the children of her the said , which shall be living at the 

’ time pf her decease, equally to be divided between them (if 
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more than one) share and share alike, and the child or child* No. 16. 
ren of such of them as shall be then dead, in manner afore- 
said, and such child or children to have his, her, or their 
father’s or mother’s share only. Provided always, neverthe- 
less, that in case my said daughter - shall have no 

such children or grand-children living, at the time of her 
decease, then my said trustees, their executors or adminis- 
trators, shall assign and transfer the said third part of the 
said 1 . stock, unto , his executors and administra- 

tors, to and for his and their own use and benefit ; and as 

to one other third part of the said 1 . capital stock, upon 

trust, that they my said trustees, their executors or adminis- 
trators, shall and do pay, apply and dispose of the yearly 
dividends, interest, and produce thereof, as the same shall 
from time to time, (during the life of my said daughter 

,) (another daughter) arise or be- received, unto the 

proper hands of her the said , or otherwise, &c. (as be- 
fore.) And as to the remaining third part of the said /. 

stock, upon trust, &c. (for another daughter’s benefit, as 
before.) And my will is, that the respective receipts of my Receipts of 
said several daughters alone, under their respective bands, ters^ob!?* 
as well for their said several and respective annuities or discharges 
rent-charges, as for their several parts and shares of the 
yearly dividends, interest and produce of the said East In- 
dia stock, shall from time to time, notwithstanding their 
respective covertures, be good and sufficient discharges to 
the person or persons paying the same annuities and divi- 
dends, interest or produce, for so much thereof for which 
such receipts shall respectively be given. Provided always, Daughters 
and my will is, that my said three daughters, and their re- JJiSlSm? 
spcctivc husbands shall, (in case my executor requires it) b^r virtue^ 
give him, within two calendar months next after my decease, tom of 
a further and sufficient release and discharge from all their Lo “ don# 
respective further claims and demands whatsoever, out of 
my said estate, by virtue of the said custom of the said city 
of London, or otherwise ; and in case of their neglect or 
refusal so to do, then all and every of the gifts, devises, an- 
nuities, legacies and appointments by this my will made or 
given, to or for the benefit of them, or such of them so neg- 
lecting or refusing, shall cease and be void, for the benefit 
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No. 16. of my executor, his executors and administrators. And in 
'^Y^ / case the said East India stock, or any part thereof shall be 
stock 6 ' * redeemed or paid off, then my will is, that my said trustees, 
pairoff; 6 execu t°rs or administrators, shall and do lay out the 
lai? mon * es to ^ received for and in lieu of the stock so re- 
ontin other deemed or paid off, in such stocks, funds, or other public or 
uponthe* prorate securities, as my said three daughters shall respec- 
like trusts, tively agree to ; and that the monies so received and laid 
out, shall be subject to the same trusts, and for the same, or 
the like intents and purposes as are hereinbefore declared, 
of and concerning the respective shares of my said daughters, 
of and in the said /. East India stock. I do hereby di- 

rect and appoint, that my executors do with all convenient 
speed after my decease, out of my personal estate, lay out 
so much as will be sufficient to purchase as much stock in 
any one of the public funds, or parliamentary stocks of Great 
Britain, as will produce the annual sum of — — L and do 
and shall be possessed of and interested in such last-mentioned 
stocks, funds, and securities, in trust for the churchwardens 

and overseers for the time being, of the said town of , 

for the placing out one or more poor boy or poor boys, born 
or to be born in the said town and parish of afore- 
said, as far as the said yearly sum of /. will extend, to 

be an apprentice or apprentices to some handicraft trade, or 
a mariner or mariners, and that the children of such per- 
sons of the said town and parish, who have been very indus- 
trious in their callings or way of living, for the support and 
maintenance of their families, and have not been in the 
Provision poor’s rate, shall have the preference to all others. Pro-, 
the^ombof nevertheless, that in case the monument erected in 

testator's the parish church of aforesaid, by my brothers and 

repair*. 8 "* myself, to perpetuate (as much as in us lay) the memory of 
our dear parents, shall at any time want repairing, or the 
gilt letters upon the same shall be defaced, and become not 
legible, then and so often as the same shall happen, it is my 
will, that so much money be from time to time taken out of 

the said yearly sum of L as shall be sufficient to repair 

the said monument, and make the said gilt letters thereon 
legible, and from time to time to maintain and preserve the 
.same in such condition ; and in such years wherein such re- 
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pairs shall be made, only the overplus of the said yearly sum 
(above what shall be sufficient for such repairs,) shall be 
employed towards placing out such poor boy, or poor boys, 

in manner aforesaid. And whereas my brother , 

late of , merchant, deceased, did (among other 

things,) by his will give to me the sum of to be by me 

given away, distributed, divided and disposed of amongst 
such of my children, or other relations, in such sort and 
manner, and in such shares, and at such times, as I should 
think fit ; now my will is, and I do hereby direct that the 

said sum of 1. shall be distributed, divided and disposed 

of by my executor hereinafter named, within six months a£ 
ter my decease, to and amongst such of my children, and in 
such proportions and manner, as hereinafter mentioned and 

expressed, (that is to say) to my said daughter , the 

sum of 1. (part thereof) ; to my said daughter , 

the like sum of 1. (other part thereof) ; to my said 

daughter , the like sum of 1. (other part there* 

of) ; and all the residue of the same L to my daughter 

. And I give, devise and bequeath all and every 

my manors, &c., in the county of , or elsewhere 

within the realm of England, as well freehold, as copyhold 
and leasehold for lives, with their and every of their appur- 
tenances, unto and to the use and behoof of my son ■ ■■ — , 

his heirs and assigns for ever, subject nevertheless as to my 

said estate in the said county of , to the aforesaid 

annuities, or yearly rent charges by me hereinbefore given 
thereout, or charged thereon, in trust, and for the benefit of 
my daughters, for their respective lives as aforesaid, or such 
of them as shall be subsisting. [Residuary devises and be- 
quests, appointment of executors, and revocation of all 
former wills.] 

In witness, &c. 
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No. 17. 


Will of a married Woman , by virtue of a Power , 

^urt'o?a THIS is the last will and testament of me A. B., wife of 
settlement C. D., of, &c. Esq. Whereas, in and by a certain indenture 

tbc*powcr, of three parts, bearing date on or about the day of 

* , and made or mentioned to be made between the 

said C. D., of the first part, me the said A. B., by my then 

name of , of the second part, and E. F., of, &c. 

merchant, and G. H., of, &c. of the third part, and made pre- 
vious to, and in contemplation of my marriage with the said 
C. D., my now husband, divers leasehold messuages, &c. Bank 
stock, and East-India bonds of me the said A. B., were there- 
by assigned and transferred unto the said E. F., and G. II., 
their executors, administrators and assigns, in manner there- 
in expressed, in trust nevertheless for the sole and separate 
use and benefit of me, the said A. B., and with full and ab- 
solute power for me, from time to time, notwithstanding my 
coverture, and whether I should be sole or married, by any 
writing or writings, under my hand and seal, attested by two 
or more credible witnesses, or by my last will and testament 
in writing, or any writing or writings purporting to be my 
last will and testament, to be by me signed, sealed, and pub- 
lished and declared in the presence of the like number of 
witnesses, to dispose of the said leasehold messuages, &c. 
Bank stock, and East-India bonds, or any part thereof, to 
such person or persons, and in such proportions and manner 
as I should think lit, as in and by the said indenture, rela- 
Kx routes tion being thereunto had, will more fully appear. Now in 
?n rJvou? testimony of the sincere love and affection which I have, and 
baillf r * lUS " J ustl y bear, towards the said C. IX, my dear husband, and by 
virtue of the power and powers, authority and authorities, 
to me reserved, aqd given in and by the said in part recited 
indenture, and of all other power and powers, authority 
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And authorities, any wise enabling me thereunto, I, the said No. 17. 
A. B. do by this my last will and testament, or writing, pur- 
porting to be my last will and testament, to be duly signed, 
sealed, published and declared in the presence of the per- 
sons whose names are hereunder written as witnesses 
thereto, give, devise, bequeath, direct, limit and appoint all 
and every the said leasehold messuages or tenements, Bank 
stock, East India bonds, and all other my messuages, &c. 
stocks, bonds, goods, chattels, monies, and estate whatsoever 
and wheresoever, and of what nature or kind soever, where- 
unto I am intitled at law or in equity, or whereof I have 
any power to dispose, and all my estate and interest therein, 
unto my said husband, the said C. D., his heirs, executors, 
administrators and assigns respectively, to and for his and 
their own use and benefit absolutely ; and I do hereby direct 
my said trustees, in the said recited indenture mentioned, to 
convey, assign and transfer over the same, and every part 
thereof to him and them accordingly ; yet nevertheless my 
mind and will is, and I do hereby desire and request my 
said husband to give (out of what 1 have hereinbefore be- 
queathed to him,) unto his daughter , by his former 

wife, (in case he shall think fit, and in his judgment she shall 

prove deserving of the same) the sum of 1 . of lawful 

money of Great Britain, to be paid to her at such time or 
times, and in such manner or proportions, and under such 
restrictions in all respects, as he shall direct, and think may 
be most for her benefit. And I do hereby constitute and ap- 
point my said husband, C. D., sole executor of this my last 
will and testament ; and I earnestly desire of him that I 
may be buried where he himself intends to be buried, and 
.that he would give proper directions in his will for that pur- 
pose, in case he should survive me ; and, lastly, I do hereby 
revoke, &c. In witness, &c. 

Signed, &c. 
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No. 18. 


Short Will of an unmarried Woman. 

THIS is thfelast will and testament of me, A.B., of, &c. 
First, I desire to be decently and privately buried in the 
church or church-yard belonging to the parish in which I 
shall happen to die, without any funeral pomp, and with as 
little expence as may be ; and I give and bequeath unto the 
poor which receive alms of that parish in which I shall hap- 
pen to die, the sum of /. to be distributed in such pro- 

portions and manner, as my executrix hereinafter named, 
shall think fit; also, I give and bequeath unto such of the 

children of my late sister , as shall be living at the 

time of my decease, the sum of of lawful money of 

Great Britain, to be equally divided between them, share 
and share alike, and to be paid to them at their respective 
ages of twenty-one years, or days of marriage, which shall 
first happen ; and in case any of them shall happen to die 
before the age of twenty-one years, or marriage, then I give 
and bequeath the share or shares of her or them so dying, 
to the survivors of them, to be equally divided between 
them, payable as aforesaid; but if only one of my said sis- 
ter’s children shall live to attain the age of twenty-one years, 
or be married, then to such survivor. Also, I give to my 
servant , the sum of of like lawful mo- 

ney, and all my wearing apparel, in case she shall be living 
with me at the time of my decease, but not otherwise. 
And I give and bequeath all my third part, share and in- 
terest of and in the family pictures which were my late mo- 
ther’s, unto my sisters and , for their 

lives, and the life of the survivor of them, and after the 
death of the survivor of them, I give and bequeath my said 
part and share of the said pictures unto the eldest son of my 
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late sister, — — — — , which shall be then living, and I desire No. 18. 
that he will never sell or dispose of any of them, but that 
they may always remain and continue in the family; also, 
all the rest and residue of my goods, chattels and estate 
whatsoever and wheresoever, or of what nature, kind or 
quality soever, (after payment of my just debts, legacies and 
funeral expences,) I give and bequeath the same and every 

part thereof, unto my said sister — , whom I do hereby 

make sole executrix of this my last will and testament; 
and I do hereby revoke, &c. In witness, *&c. 


No. 19. 


Short Will of personal Estate for an only Daughter. 

THIS is the last will and testament of me, A. S., of 

, widow. First, I will and direct that all my just 

debts and funeral expences be fully paid and satisfied; and 
subject thereto, and to the payment of the three several 

pecuniary legacies of 1. each, hereinafter bequeathed, 

I give, devise and bequeath all my goods, chattels, plate, 
jewels, monies, securities for money, South Sea annuity 
stock, debts, and other personal estate, of what nature or kind 

soever, and wheresoever, unto A. B., and C. D., of , and 

to their executors and administrators, upon the trusts, and 
for the purposes hereinafter mentioned, (that is to say) in 
trust that they the said A. B., and C. D., and the survivor 
■ of them, and the executors or administrators of such survi- 
vor, do and shall, by and out of the interest, dividends and 
produce of my said estate and effects, pay and apply the sum 
of 501. a year, to and for the maintenance and education of 

my daughter — , in such manner as they shall thi„b 

fit, until she attains the age of twenty-one years, or shall be 
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'?& married ; and upon her attaining that age, or day of mar- 
riage, which shall first happen, to pay, assign and set over 
the said trust estate and effects, and all interest and divi- 
dends due thereon, and produce thereof, and all securities 
whereon the same shall then be placed out or invested, to her, 
my said daughter, for her own sole use and benefit absolutely 
for ever : but in case my said daughter shall happen to die 
before she attains the age of twenty-one years, and unmar- 
ried, then I give 200/., part of the said trust estate, to ten 
poor widows of clergymen of the church of England, who 
are of good life and conversation, and proper objects of 
charity, to be equally divided amongst them, share and share 
alike, at the discretion of my said trustees, or the survivor 
of them ; and all the rest and residue of my said estate and 
effects I will and direct shall go to and be enjoyed by my 
nearest of kin, in the same manner and proportion as the 
same would pass, and be distributable by the statute for 
distribution of intestates' estates. And I do hereby con- 
stitute and appoint the said A. B., and C. D., executors of 
this my last will and testament, hereby revoking, &c. 


No. 20 . 


A comprehensive Devise and Bequest of various dei 
scriptions of Property to Trustees , for the Sale 
and Accumulation of the Produce . 

I GIVE, devise, and bequeath all my stocks, funds, mo- 
ney, mortgages, and all lands, tenements, and hereditaments 
whatsoever, to which I am beneficially intitled, or which 
have been conveyed to, or vested in me by way of mortgage, 
security, or Utist, and all my estate, right, title, and interest 
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of, in, and to such mortgaged premises, and all securities for No. 20. 
money, and all my goods, chattels, and personal, estate what- 
soever, and wheresoever, and of what nature or kind soever, 
not otherwise by me disposed of, after and subject to the pay- 
ment of my just debts, funeral expences, and the several lega- 
cies, bequests, and dispositions by me given, bequeathed, or 
made, or hereafter to be given, bequeathed, or made, and all 

my estate and interest therein, unto the said and 

their heirs, executors, and administrators respectively, ac- 
cording to the several natures and qualities of the same, 
upon the trusts follow ing, (that is to say) upon trust, that 
they my said trustees, and the survivor of them, and the 
heirs, executors, administrators and assigns of such survivor, 
do and shall stand and be seised and possessed of the estates 
vested in me as a trustee, upon the trusts, thereof respec- 
tively, and to re-con vey, assign, and dispose of the mort- 
gaged lands, tenements and hereditaments, when the princi- 
pal and interest thereby secured respectively are paid off, 
and receive the principal and interest, which shall be due 
therefrom respectively, and give receipts for the same when 
paid ; and also do and shall sell and dispose of all the 
real estates, to which! am beneficially entitled, and of which 
I have power to dispose, and also all the leasehold estates 
that I may hold at the time of my decease, from time to time, 
as they shall find purchasers for the same, or do and shall 
sell the same at public auction, or otherwise, at their discre- 
tion, subject nevertheless and without prejudice, to the pri- 
vilege hereinbefore given to my said wife, of occupying, dur- 
ing her life, such of my leasehold houses as may be in my 
own occupation at the time of my decease ; and also shall 
and do make sale of such other parts of the residue of my 
personal estate as shall be saleable. And I hereby declare, 

that the receipt or receipts of the said and — , 

or the survivor of them, or the executors or administrators 
of such survivor, shall be effectual discharges for so much 
money as shall be therein acknowledged or expressed to 
have been received. And I do hereby declare my will to be, 

and direct that the said and , and the survivor 

of them, and the executors or administratdrs of such survi- 
vor, Shall and do from time to time place out and invest 
vol. ii. So 
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No. 90. the monies which shall arise by sale of my real estate, 
and such parts of my personal estate as are saleable, includ- 
ing; the leasehold estates directed to be sold as aforesaid, and 
also such monies as shall be collected, received, or got in 
from the other part of my personal estate as aforesaid, and 
the intermediate dividends, interest, and proceeds thereof 
in the stock of the Bank of England, or on real ot govern- 
ment securities, or in some of the publib funds, in the names 

of the said and , or the name or names of 

the survivor of them, or the executors or administrators 
of such survivor ; which securities and funds, and all other 
securities and funds, in or upon which all or any of the said 
trust-monies, or any other trust-monies which shall come to 
their, or any of their hands, under or by virtue of this my 
will, or the trusts or powers herein expressed, and not here- 
inbefore directed to be otherwise disposed of, shall be in- 
vested, it shall and may be lawful to and for my last-named 
trustees, or the survivor of them, or the executors or admi- 
nistrators of such survivor, to alter and transpose at discre- 
tion. And I do hereby declare my will to be, that the divi- 
dends, interest, and proceeds of all sucli securities and funds, 
shall from time to time be accumulated and laid out on such 

securities or funds as aforesaid, in the names of the said 

and , or the name or names of the survivor of them, 

or of the executors or administrators of such survivor, and 
that a like disposition shall be made of the dividends, in- 
terest, and proceeds of the securities and funds, in or upon 
which such accumulated dividends, interest and proceeds 
shall be so invested, and so from time to time, with respect 
to the future accumulated dividends, interest, and proceeds 
of such several and respective securities and funds, and of 
such other securities and funds, in or upon which any accu- 
mulated dividends, interest, and proceeds shall be invested, 
but so as no such accumulation be carried on or made beyond 
the term of 21 years, to be computed from the time of my 
decease (I). And my will is, and I do hereby further de- 


(1) The great question as to the ultimate period to which these 
trusts for accumulation might be extended, (which depended upon 
the extent of time during which the vesting and power of alienation 


Origin of, 
im:<I obser- 
\ »rums 

rhe 
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clare and difect, that the said ~ ■ ■ and , atid 

the survivor of them, and the executors and administrators 
of such survivor, shall and do, from time to time, as conve- 
nient purchases shall be found, make sales of a competent 
part of the securities and funds, in or upon which the seve- 
ral and respective trust monies last-mentioned shall be in- 


No. SO. 


of property might be legally suspended,) was determined in the Accumula „ 
much agitated, and solemnly decided case of Thelluson v. Wood- tion Act. 
ford, see 4 Vez. Jun. 227. and 11 Vez. Jun. 112. In which case 
there was a devise of real estates of the annual value of near 5000/., 
and other estates directed to be purchased with the residue of the 
personal estate, amounting to above 600,000/. to trustees, and their 


heirs, &c., upon trust, during the lives of the testator’s sons, A., 
B., and C., and of his grandson D., and df such other sons as A. 
then had, or might have, and of such issue as D. might have, and 
of such issue as any other sons of A. might have, and of such sous 
as B. and C* might have, and of such issue as such sons might have 
as should be living at his decease, or born in due time afterwards, 
and during the life of the survivor, to receive the rents and profits, 
and from time to time to invest the same, and the produce of tim- 
ber, &c. in other purchases of real estates ; and after the death of 
the survivor of the said several persons, that the said estates should 
be divided into three lots, and that one lot should be conveyed to the 
eldest male lineal descendant then living of A., in tail male ; remain- 
der to the second, &c., and all and every other male lineal descend- 
ant or descendants then living of A«, who should be incapable of tak- 
ing as heir in tail male of any of the persons to whom a prior estate 
was limited, successively in tail male ; remainder in equal moieties 
to the eldest, and every other male lineal descendant or descend- 
ants, then living, of B. and C., as tenants in common in tail male, 
in the same manner with cross remainders ; or, if but one male li- 
neal descendant, to him in tail male ; remainder to trustees, their 
heirs, &c. The other two lots were directed to be conveyed to the 
male descendants of B. and C. respectively in the same manner, 
and with similar limitations to the male descendants of their bro- 
thers, and to the trustees in fee ; and it was directed that the trus- 
tees should stand seised, upon the failure of male lineal descend- 
ants of A., B., and C., as aforesaid, upon trust, to sell and pay 
the produce to his Majesty, his heirs, aud successors, to the use of 
the sinking fund ; the accumulation, till the purchases or sales 
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No. 20 . vested, or call in a competent part of such trust monies, and 
lay out and invest the same from time to time in the pur- 
chase of freehold manors, messuages, farms, lands, tene- 
ments or hereditaments, of a clear and indefeasible estate of 
inheritance in fee-simple, in possession, situate, arising, or 
being in some convenient place or places in that part of 


could take place, to go to the same purpose ; with a direction that 
all the persons becoming entitled, should use the surname of the 
testator only. 

The validity of this will was opposed on several grounds, viz. — 
as morally vicious, being a contrivance of a parent to exclude every 
one of his issue from the enjoyment of even the produce of his 
property for nearly a century, and therefore an abuse of the allow- 
ance of the law for enabling persons to provide for the reasonable 
occasions of their families. — As politically injurious, being calculated 
to keep an immense property during the time aforesaid unproductive, 
and at the end of that period to create a fund, the revenue of 
which would be greater than the civil list ; the probable amount of 
the accumulated fund of one third being 19,000,000/., and in case of 
a minority at the end of the period lasting 10 years, 10,802,373/. 
And should the zchole property centre in one person, with a mino- 
rity of 10 years, the whole accumulated fund w ould be 32,407,120/. 
—As going beyond the legal boundary , since in all the other cases, the 
' lives during which the suspence was to be continued, were of those 
immediately connected with, or immediately leading to, the person 
in whom the property was first to vest. — As a fraud upon the rule , 
since by assigning for the period of suspence, a number of lives, 
whose average duration was equal to a given number of years, and 
thus indirectly making years, not lives, to constitute the period of 
suspence, property might be suspended for a century. — As attempt* 
ing to protract the accumulation during the lives of persons unborn 
at the time of the testator's decease , the testator having included the 
lives of persons to be born within due time after his decease ; and 
though a child in ventre sa mere might be considered as in existence, 
where the limitation was for his own benefit, and he was to take, 
when born, in the character of heir, or where the subject of the 
trusts was personal estate, yet no cases could be mentioned, the 
subject being real property, in which a child in ventre sa mere has 
been held to be in existence, for any purpose except to limit the 
-estate of the first devisee, or for the actual benefit of the child 
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Great Britain called England, free from incumbrances, ex- No. SO. 
cept chief or quit rents, or other inconsiderable outgoings, v ^ VSj/ ’ 
together with such copyhold hereditaments, as may be inter- 
mixed, or be necessary or convenient to be held and enjoyed 
therewith, if any such there shall be, and the person or per- 
sons, who for the time being shall, by virtue of, or under the 


himself, being the substituted devisee . — An objection zcas also taken 
upon the grammatical construction . But all these arguments were 
ever-ruled, and it was considered, that as (he law stood at the time 
of Mr. Thellusou’s decease, It was perfectly settled that the abso- 
lute vesting of property might be postponed, and the accumulation 
of it continued, during the lives of any number of persons in being, 
and for ‘21 years after the survivor's decease, and a further number 
of months, equal to the duration of pregnancy. And that as the 
term of suspence and accumulation, directed by Mr. Thelluson, 
was confined to the lives of persons in being at the time of his de- 
cease, or born in due time afterwards, or in ventre sa mere at his 
decehse, and the life of the Lowest liver of them, without any re- 
ference to any further number of years, it not only did not exceed, 
but fell short of the boundary to which, according to the rules of 
law, it might have been extended. This was a plain executory de- 
vise, and every executory devise was good, which did not tend to 
make an estate unalienable beyond the time at which the remainder- 
man, who was not in existence at the time of the limitation of the 
estate, would arrive at the age of L 21. And the Court had no other 
criterion to judge of the inconvenience, except by analogy to the 
restraint, which the common law imposes upon the alienation of 
real property ; and as to the point respecting the legal existence of 
a child in ventre sa mere, it was considered as decided by the case of 
Long v. Blackall, 7 T. R. 100. The Judges were unanimous. But 
it has been considered by the legislature as expedient in future to re- 
strain flic power of accumulation, and therefore the statute of the 39 
and 40 Geo, 3. c. 98, was passed, by which, as will be seen by re- 
ferring to it iu the appendix of statutes in this volume, the power 
of settling and devising property for the purpose of accumulation, 
is restrained to %\ years after the death of the grantor or testator. 
And no person can now by any deed or will, or by any other mode, 
settle or dispose of any real or personal property, so as that the rents, 
and profits or prodnee thereof shall be wholly or partially accumu- 
lated for a longer term than the life of the grantor or testator, or the 
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No. 20. limitations in this my will contained, be entitled in posses- 

v ^ rv ^ / sion to my said mansion house, called place, shall 

approve thereof, such approbation to be testified in writing ; 
and shall and do convey, settle and assure, or cause to be 
conveyed, settled and assured, all and singular the heredita- 
ments so to be purchased with their respective appurtenances, 
to and for such uses, intents and purposes, upon such trusts, 
and with, under, and subject to such powers, provisos, limi- 
tations, declarations and agreements, as are herein declared 
or expressed, of or concerning the hereditaments hereinbe- 
fore by me devised, and which shall from time to time be 
subsisting undetermined, and capable of taking effect. And 
I do hereby further declare my will to be, that the dividends, 
interest, and annual proceeds of the several funds and secu* 
rities in or upon which the said several and respective trust- 
monies, and the trust-monies accruing thereupon, shall at 


term of 21 years after the death pf the grantor, or testator, or the mi- 
nority of any person who shall be living, or in ventre sa mere, at 
the death of the grantor or testator ; and where any accumulation 
directed otherwise, such direction shall be void ; and the rents, issues, 
- profits and produce during the time that the same are directed to be ac- 
cumulated, contrary to the said act, shall go to such person as would 
have been entitled thereto, if no such accumulation had been di- 
rected. But the act is restrained from applying to any provision 
for payment of debts, or for raising portions for children, or to any 
direction touching thp produce of woods and timber. 

Upon this statute, however, the Court of Chancery has held, 
that a trust by will for accumulation beyond the period thereby 
allpwed, is void only for the excess ; and therefore, where the ac- 
cumulation was directed until the age of 21, of the legatee, not 
born at the testator’s decease, it wa9 determined to be good for 21 
years ; and it was said by the present Master of the Rolls, that if 
an accumulation was directed to continue for 24 years, it would be 
good for 21, within the dfcterminatipn in Griffiths v. Vere, decided 
by Lord Eldon. See Griffiths v. Vere, 9 Vez. Jun. 127. and Long- 
don v, Simpson, 12 Vez. Jun. 295. 

Where a devise is made of the residue of the personal estate if 
the party shall attain 2}, the profits in the mean time are construed 
to be given to tfie legatee, and are to accumulate. Trevanion t. 
Vivian, 2 Vez. 430, 
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the expiration of the said term of 21 years be invested, shall No. 20. 
from the expiration of the said term of 21 years, go and be v ^ vw 
paid and payable to sueh person and persons, and in such 
course, order and manner, as the rents and profits of the se- 
veral hereditaments hereinbefore by me devised, shall, by 
virtue of the limitations aforesaid, go, be made payable and 
applicable. 


No. 21. 

Power given in a Will to a person to whom a life es- 
tate is limited , to charge the estate with portions 
for younger children , varying in amount with the 
number of children to be provided for. 

PROVIDED always, and I do will and direct, that it 
shall and may be lawful to and for my said daughter Marga- 
ret, by any deed or deeds, instrument or instruments in writ- 
ing, with or without power of revocation, to be by her 
sealed and delivered in the presence of, and attested by, two 
or more credible witnesses, or by her last will and testament 
in writing, or any codicil or codicils thereunto, to be signed 
and published by her in the presence of, and attested by, 
three or more credible witnesses, (but subject and without 
prejudice to the said annual sums or yearly rent charges 
hereinbefore limited by this my will, and the powers and re- 
medies for recovering the same) to subject and charge all or 
any part of the said hereditaments and premises, hereinbe- 
fore limited in use to her for life, to and with the payment of 
any sum or sums of money for the portion or portions of all 
and every the child or children of the body of my said daugh- 
ter, lawfully to be begotten, (other than and except, and not 
being an eldest or only son (1), entitled for the time being to 


(1) Every child, except the heir, is considered in equity as coming Who in 
within the description of younger children; thus the eldest daugh* 
ter, where there is a son, or where the estate by a settlement goes children. 

3 
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N 9 . 21 . the hereditaments andi premises, or any part thereof, either 
* N ^ v ^ / in possession or in remainder, expectant on the decease of 
my said daughter, under the limitation contained in this my 
will,) not exceeding the amount hereinafter mentioned, that 
is to say, if there shall be no Ynore than one such child, 
(other than and except as aforesaid,) not exceeding the sum 
of 5000/. for his or her portion ; if there shall be two such 
children, and no more, (other than and except as aforesaid,) 
not exceeding 10,000/. for the portions of such two children ; 
if there shall be three such children, (other than|and except as 
aforesaid,) not exceeding 15,000/. for the portions of such 
three children ; and if there shall be four or more such 
children (other than and except as aforesaid,) not exceeding 
20,000 /. for the portions of such four or more of them ; 
with interest for such portion or portions ; the same respec- 
tively to be paid to such child or children at such age^day 
or time, or ages, days or times, and if more than one in 
such parts, shares, and proportions, and subject to such con- 
ditions, restrictions, and limitations over, such limitations 
over to be for the benefit of some or one of such childron, 
(other than and except as aforesaid,) as my said daughter 
Margaret shall deem prudent and expedient, and by any 
deed or deeds, instrument or instruments in writing, so to be 
sealed, delivered and attested as aforesaid, or by such last will 
and testament, codicil or codicils thereunto so to be signed, 
published and attested as aforesaid, shall direct, limit, or 

— - 1 1 ■ 1 — - 

all to a remainder-man, is a younger child in equity, Beale z?. Beale, 
l P. Wms. 244. And if a younger son becomes eldest, he 
is excluded, Lord ^eynham v. Webb, 2 Vez. 198. Indeed, in 
Lady Lincoln’s case, one, who was a younger son at the death of 
the testator, and the tenant for life, becoming eldest before 21, till 
which the portions were subject to survivorship, on the whole will 
was held not entitled, 10 Vez. Jun. 166. 

Even an eldest son, hot provided for, may be considered as a 
younger, of which see a curious instance in Duke v. Doidge, 2 Vez. 
203, in the note. And where the descent is according to the cus« 
tom of Borough English, without doubt, upon the same principle, 
the eldest son would be a younger to this purpose in eqjii ty* 
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appoint; but so, nevertheless, that -if such children, so en : - No. SI., 
titled to have or be provided with portions as aforesaid, 
shall be reduced to three, such three children shall not be 
entitled to have more than 15,0001. raised for their respec- 
tive portions ; and if such children shall be reduced to two, 
such two children shall not be entitled to hare more than 
10,000/. raised for their respective portions ; and if such 
children shall be reduced to one, such one child shall not be 
entitled to have more than 5000/. raised for his or her por- 
tion. 

(Power to create a term of years for raising the said 
portions.) 


No. 22. 


Devise of an Advowson to Trustees to present a cer- 
tain Person to the next Avoidance. 


I GIVE and devise my advowson and right of patronage 

of and to the living of H., in the county of , to F. P., 

of, &c. and W. L., of, &c. and their heirs, to the use of 
the said F. P. and W. L ., their heirs and assigns, in trust 
that they or the survivor of them, or the heirs or assigns of 
such survivor, shall and do present I. T. of, &c. to the next 
turn or avoidance thereof and subject thereto, upon trust 
to convey the same to and for such uses, intents, and pur- 
poses, upon such trusts, and under and subject to such 
powers, provisos, limitations, and declarations, as in and 
by this will are limited, declared and expressed, of and 
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No* 89; concerning my other hereditaments and real estate in the 
county of, &c. or such of them as shall be subsisting and 
capahle of taking effect. 


No. 23. 


Words of a Will whereby a Testator charges his 
Debts, Legacies, Sgc. upon all his Estate. 

THIS is the last will and testament of me, M. H., of, 

&c. made this day of , in the year . I 

charge all my real and personal estate, of what nature or 
kind soever, with the payment of all my debts, funeral ex- 
pences and legacies, as well such as I shall hereby give, as 
such other legacies and annuities as I may hereafter give by 
any codicil or codicils to this my will (1). 


(1) By such words in a will duly executed, a te.-tator enables 
himself to lay any number of additional legacies on the laud by a 
subsequent testamentary disposition unxecuted. See Vol. I. ch. 1. 
s, 0. of this treatise. 

To entitle a legatee to recover his legacy out of the real estate, 
there seems to be no necessity for proving the will in the Spiritual 
Court. 3 Atk. 361. 

What It is to be observed that words importing clear intention to 

necessary charge the realty are necessary to make the land in the hands of a 
thesp£3fic s P ec ‘® c devisee subject to legacies ; therefore, if a clause, either at 
de visee the beginning or end of a will, run thus, “ First, I will and di- 
cks. ***** rect that all my debts, legacies and funeral expences shall be fully 
paid,” these words will not give the legatee place of the specific 
devisee, though perhaps by such words the residuary real estate 
might be charged with the legacies. And perhaps also this would 
be considered as sufficient to charge even specific devisees in their 
order, (for the general devisee and the heir come first into contri* 
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No, 24, 


Clause to prevent an Annuitant under the Will from 
parting with his Annuity, 

AND my will further is, and I do hereby expressly de- 
clare and direct, that in case my said nephew, A. shall 
alien, sell, assign, incumber or transfer, or in any manner 
dispose of or anticipate the said annuity or yearly sum of 
200/. or any part thereof, then and in such case, and from 
and immediately after such alienation, sale, assignment, or 
transfer, the said bequest so made thereof as aforesaid, and 
the use and estate so given to him therein, shall cease and 
be void, to all intents and purpose! ns if the same had not 
been mentioned in this my will, or as if the said C. K. were 
naturally dead. 


bution) with the debts . See Knightley v • Knightley, 2 Vea. Jun, 

328. But the Lord Chancellor doubted of the distinction in this 

respect, in Williams v . Chitty, 3 Vex, Jun, 545. The Master of 

the Hulls, however, maintained the distinction, in Shallcrops r. 

Finden, 3 Vez. Jun. 738. And see 3 P. Wms. 91. Harris p. In- 
♦ 

gledew, ib. 358. 

In this last case the words at the beginning were, “ After pay- 
ment of all my just debts, funeral cxpences;” and it was clearly 
held that the debts were charged by these words, 
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No. 25 . 


Devise of Copyholds and Leaseholds , for lives and 
years , to Trustees, to the same uses as the Free- 
hold. 

AND I give and bequeath all my customary, or copy- 
bold (1) messuages, lands, and hereditaments, and also all 
my messuages, farms, lands, tenements, and hereditaments 


Of the ne- 
cessity for 
the parly's 
having the 
legal estate 
tu him at 
the time of 
his surren- 
dering his 
copyhohlto 
Ihe use of 
his will. 


O) The necessity for, and the operation of a surrenderor a copy- 
hold estate to the use of the will made, or to be made, has been consi- 
dered. To what has been observed, it may be here added, that for the 
will to have its legal effect, it is necessary that the party, when he 
makes the surrender to the use of his will, should have the legal es- 
tate, Doe d. Ibbott, v. Cowling, 6 T. R. 63. otherwise the surrender 
to the use of the party’s. own will, can have no effect, any more than 
if the surrender were made to a stranger. Thus, where a copy- 
hold was surrendered to J. S. on the 10th October, 1793, and the 
surrenderee afterwards, and before he was admitted, surrendered 
the same to the use of his will ; and on the 17th June, 1795, and 
not before, the surrender was presented and the testator admitted; 
it was held that the surrender to the use of "the will was inopera- 
tive, and that the admittance did not relate ; for before the surren- 
der to the testator was executed by the admission, the legal estate 
was wholly in the surrenderor, and the surrenderee could not en- 
ter without being a trespasser to the surrenderor, and the surren- 
deree could not have maintained ejectment unless he was admitted 
before the trial. And as to the question of relation , it was held 
that the admission could not relate so as to validate the surrender by 
J.S. to the use of his will, for though relation will in many cases help 
acts in law. it will not help the acts of the party, that is, it will not 
make void acts of parties good by the fiction of law. See the learned 
judgment pronounced by Lord Ellenboro ugh, in the case of Doe on 
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whatsoever, which I hold by virtue of, or under any grant, No. 25* 
lease, or demise, from the CrOwn, or any college in either 
of the Universities, or from any bishop, dean and chapter, 
or other person, body politic or corporate, ecclesiastical or 
civil, for any term of life or lives, or years determinable on 
deaths, or usually renewable at certain times and periods 
respectively, and also all my leasehold messuages, lands, 
and tenements, which I hold for any term or number of 

years (in case any such there be) unto the said -and 

, their heirs, executors, administrators and assigns 

respectively, according to the nature and quality of the 
same respectively, for and during all my estate and interest 
therein, upon trust that my said trustees, and the survivor 
of them, his heirs, execut6rs, and administrators, shall and 
do settle and assure the same, so and in such manner as that 
the clear residue of the rents, issues, and profits of the same 
copyhold and leasehold premises respectively, may be re- 
ceived, taken, and enjoyed by and for the use and benefit of 
such person or persons as for the time being shall, by virtue 
of this my will, and the settlement to be made according to 
the directions hereinbefore contained, be entitled to any 


dem.Tofield v. Tofield, 1 1 East, 266. And for the.doctrine of rela- 
tion the reader is referred to the 8th section of chapter 2 of this treatise. 
The reader will observe, that in this case there was an original defect 
of estate and not of a surrender, so that this was not a case for equity 
to supply a surrender, which it would have done if the testator had 
had the legal estate, and had only omitted the surrender to the use 
of his will, as the wife was the devisee* But in another view of 
the equity of the case, it should seem there was a good ground of 

relief: since the first surrender was for valuable consideration, 
3 . 

and gave the surrenderee an equitable interest,, and it has always 
been the rule of equity, that where the party has the beneficial 
interest only in copyhold lands, he may devise them, and they will 
pass by his will as well as any other lands, w ithout a surrender. 
See Tuffnell r. Page, 2 Atk. 37. King v. King, 3 P. Wms. 360. 
Maccy v . Shurmer, l Atk. 390. Allen r. Poulton, 1 Vez. 121. 
Macuamara v. Jones, 1 Bro. C. C. 481. Daire v. Beversham, 4 
Ch. Rcp| 76. 
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No* 25* estate of freehold and inheritance, of and in my said ma- 
nors, hereditaments, aiid premises in the said counties of 

and — — , and until some persons entitled to an estate 

of inheritance shall, by good assurances in the law, become 
seised of the said manor, hereditaments, and premises in fee 
simple, in possession ; and immediately upon or after that 
OVent, the trustees in the said settlement of the said copy- 
hold and leasehold premises, shall be' thereby directed and 
required to surrender, assign, and assure the said copyhold 
and leasehold lands, tenements, and premises, with their and 
every of their appurtenances, and all estates, terms, and in-* 
tercsts of my said trustees, of, and in the same, unto such 
person or persons so seised of, or entitled to the inheritance 
of the said manors, messuages, lands, and hereditaments 
aforesaid, by such deeds, writings, instruments, surrenders 
and assurances, as by such person respectively, or by his 
counsel learned in the law, shall be reasonably advised or 
required : and also upon trust that my said trustees, and 
the survivor of them, his heirs, executors, or administrators, 
in the mean time, and until such settlement shall be made, 
do and shall by and out of the rents and profits of the said 
leasehold premises, pay the rents and perform the covenants 
reserved by the original and subsisting leases, and also by 
and out of my personal estate renew the leases of the same 
premises, and take new leases thereof respectively, in their 
own names, when and as it shall be usual and requisite, and 
also from time to time make such proper surrenders of the 
leases subsisting, as shall be requisite, and necessary or in- 
cident to such renewals, and also do and shall, by and out 
of my said personal estate, or the rents and profits afore- 
said, pay and discharge the fines and fees of admissions to, 
and surrenders of, my said copyhold lands. - 
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No. 26.' 


Devise of the residue of Testator's personal estate , 
in trust , to sell, call in, dispose of, and convert into 
money, such part as shall not consist of stock, or 
real securities, and invest it in securities, and 
thereout make a marHage provision for a collateral 
relation. 

AND as to all the rest, residue, and remainder of m^ 
personal estate, money in the public funds, and money out 
at interest, and securities for money, arrears of rent, goods, 
chattels and effects, of what nature or kind soever, not here- 
in specifically bequeathed, I hereby give and bequeath the 

same, and every part thereof, unto the said — - and 

, their executors, administrators and assigns, upon 

trust, that they, the said and , and the sur- 

vivor of Aem, and the executors or administrators of such 
survivor, shall and do, as soon as conveniently may be after 
my decease, receive, collect, call in, dispose of, and abso- 
lutely convert into ready money, so much and such part of 
the said residue of my personal estate to them bequeathed, 
us shall not, at the time of my decease, consist of stock in 
the public funds, or of government or real securities; and 
shall and do lay out and invest all such sum ahd sums of 
money, as shall arise by converting into ready money all such 
part of the said residue of my personal estate as aforesaid, 
either in the public funds, or on real or government securi- 
ties, at interest, nnd shall and do Stand and be possessed 
thereof, and also of all such part of the residue of my per- 
sonal estate as shall at the time of my decease, consist of 
stock in the public funds, or of government or real secu- 
rities respectively, and of the interest, dividends and annual 
produce thereof, upon the trusts, and subject to die direc- 
tions and declarations hereinafter contained (that is to say,) 
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No. 96. upon trust, that my said trustees, or the survivor of them, 
a nd the executors, administrators or assigns of such survi- 
vor, shall and do, by and out of the same residue, raise 
— 1. of lawful money of Great Britain, and pay the same 

to the said , or to such person or persons as she shall, 

by any deed or writing, executed by her, in the presence of 
two or more credible witnesses, direct or appoint, imme- 
diately upon, or in certain prospect of Jier marriage, as and 
for her pecuniary fortune or marriage portion, and for which 
her receipt alone, notwithstanding her coverture, or that of 
her legal assignee, shall be an effectual discharge, so as an 
adequate and proper jointure and provision for her and her 
issue be settled and secured in consideration thereof. Pro- 
vided that in case my said niece shall die without having been 

married, then the said sum of L shall not be raised and 

paid at all, but shall sink into, and become a part of, the re- 
sidue of my personal estate, for the benefit of the person or 
persons who shall become entitled thereto under this my will. 


No. 27. 


Bequest of Jewels , $ c. 

I ALSO give to my said w ife the use of all my jewels and 
pearls, usually worn by herself, during her widowhood ; and 
upon the marriage or decease of my said wife, which shall 
first happen, I give the same jewels and pearls to the said 
E. A., and G. C., their executor^, administrators, and as- 
signs, upon trust, that they permit and suffer them to be used 
and enjoyed by the person or persons, who, from time to 
time, shall, by virtue of the limitations to be contained 
in the settlement so to be made as aforesaid, be for 
the time being entitled to the immediate freehold of the 
estates to be therein comprised, but so as that the same 
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sjhall not vest in any child or children of any person or No. 27r 

persons to be therein made a tenant or tenants for life, who, 

being a son or sons, shall not attain the age of 81 years, or 

being a daughter or daughters, shall not attain that age, or 

marry. Provided always, and I do hereby declare roy will jj ^nan t * 

and mind to be, that it shall and may be lawful to and for for life m 

my said son W., and after his decease,, my son T., and my intoposses- 

grandson L., when and as by virtue of any of the limita- 

tions to be contained in the settlement or settlements so to nsrofthe 
. . jewels to 

be made as aforesaid, they shall respectively be entitled to their wi- 
the immediate freehold of the hereditaments, in such settle- spectiveiy 
ment or settlements to be comprised, by any deed or deeds, r 
instrument or instruments, to be by them respectively sealed 
apd delivered, in the presence of, and attested by, two or 
more credible witnesses, or by their respective last wills and 
testaments, or any codicil or codicils thereto, to be by them 
respectively signed and published in the presence of, and at- 
tested by, the like number of witnessed, tptlirect or appoint, 
that any woman or women, whom they may respectively 
marry, shall have the use of all or any part of the said 
jewels or pearls, during her or their widowhood, or respec- 
tive widowhoods; and my said trustees shall permit and 
suffer the same to be used and enjoyed by her or them ac- 
cordingly. Provided always, and I do hereby direct the Power for 
said E. A., and G. C., and the survivor of them, and the ex- tohave**** 
ecutors, administrators and assigns of such survivor, at the tl,em re,et> 
request of the person or persons, who, for the time being, 
shall be entitled to the use of the aforesaid jewels and pearls, 
by virtue of this my will, tri have them, or any of them reset, 
so that their value shall not thereby be lessened, the expence 
of such resetting to be paid out of the fund hereinbefore di- 
rected to be established, or to exchange the same, or any of 
them, for others of equal or greater value (except with re- 
spect to my family pearl necklace, the ruby ring set with 
diamonds, the emerald ring set with diamonds, and the sap- 
phire ring, with the figure of engraved upon it, 

which I desire may be preserved. in their present state). 
Provided, and 1 do hereby declare my will to be, that it shall 
and may be lawful to and for the said L. C. H., to have the , 

VOL. 11. 2 u 
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No. 27. use of my pearl bracelets, with diamond clasps (l)j during' 
her life, unless she shall marry again ; but that immediately 
upon her decease, or second marriage, which shall first hap* 
pen, the same shall vest in the said E. A., and 6. C., or the 
survivor of them, his executors or administrators, upon such 
trusts as hereinbefore declared or expressed of or concerning 
the jewels aforesaid- 


No. 28. 

* Appointment under a power for the benefit of 
Testator's younger children. 

# • 
AND whereas my surviving daughters have respectively 
attained the age of 21 years, but my younger son is still an 
infent, of the age of 15 years ; now I, the said A. B-, by force 
and virtue, and in exercise of the said power and authority, 
do by this my last will and testament in writing, signed and 
sealed by me, in the presence oij and attested by, the- 
three credible persons whose names are intended to be 
hereunder written as witnesses to my signing, sealings 
and publishing this my last will, direct and appoint the 

sum of 1. residue of the said sum of L or 

such other sum ef money as shall be to be raised under 


(1) If a testator bequeaths a certain thing, which he specifies as 
being his own, the legacy will not have its effect, unless that thing 
be found extant among the testator’s property, as, if he bequeaths 
it by the words, ‘ my watch, my'diamond ring,’ See. ; but if he 
Says, * I bequeath a watch,’ or, ‘ a diamond ring,’ the legacy will 
have its effect, if the value and species are described so as to render 
it sufficiently certain : and this is the rule of the civil law; Do* 
mat. 2 V. 759, s. 21. 
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the trusts of the said term of 99 years, to be raised imme- No, 28. 
diately after my decease, out of my said family estates, under v- ^ v * w 
the trusts of the said term* to be divided dmongst my said 
three children, Mary Caroline; Elinor and Edward* knd 
any other child or children whom I may hereafter have by 
the said ■ •» ■ * in the shares and manner hereinafter 

mentioned, (that is to say) to be paid and divided among all 
my said younger children, in equal shares and proportions ; 

the respective shares of my said daughters and 

— , to become Vested and payable upon my de- 
cease, sind to Carry interest from that time &t the rate of 

per cent per annum ; and the share of my said son E. to bg 
paid on his attaining the age of 21 years ; and the share and 
shares of such child* or such of the children 1 may hereafter 
have by the said ^ as shall be a daughter or daugh- 

ters, to be paid at her or their age, or respective ages of 21 
years, or day , or respective days of marriage, which shall 
first happen, and as shall be a son or sons, at the age of 21 
years. And I do hereby direct and appoint, that the trus- 
tees or trustee for the time being of the said tetm of years, 
shall levy and raise, and pay to or for my said son E., and 
such child or children as 1 may hereafter have by the said 

, from the time of my decease till they respectively shall 

.become entitled to receive their shares of the said sum of . 

/.* or such other sum of money as aforesaid, for or to- 
wards his or her maintenance and education* any yearly sum 
not exceeding the yearly sum of 200/. a piece. Arid my will 
is, and I do hereby declare, direct* and appoint, that in case 
my said son E., or any such child or children as 1 may here- 
after have by the said ■ , shall die before his of her 

share, or their respective shares of the said principal money 
shall become payable, that then the share and shares of him, 
her or them, or any of them so dying* shall go to and be di- 
vided between my surviving children, if more than one, in 
equal shares and proportions* and if only one* then the 
Whole shall go to such One surviving child, and shall be con- 
sidered a? part of the original portion or portions of such 
child or children* 
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No. 29. 


Clause in a Will > directing a Power of leasing and of 
selling and disposing, to be inserted in the Settle- 
ment directed to be made of the Testator’s real 
Estates. 


AND I do hereby declare my will to be, that in such 
settlement there shall be contained a power to enable the 
said E. A., and 6. C., and the survivor of them, and the 
executors and administrators of such survivor, from time to 
time, during the continuance of the said term of 2000 years 
hereby limited and created, and after the determination 
thereof, for the person or persons, who for the time being 
shall, by virtue of the limitations in such settlement to be 
contained, be entitled to the said manors and hereditaments 
hereinbefore devised and comprised in the same term, for an 
estate of freehold, to grant, demise, limit, or appoint the 
said hereditaments, or any of them, or any part thereof, for 
any term or number of years, not exceeding 21 years, at the 
most improved rent, without taking any fine, and under the 
usual restrictions': and also a power to enable the said E. A. 
and G. C., and the survivor of them, and the executors and 
administrators of such survivor, from time to time, and at 
any time or times hereafter, at the request, and by the di- 
rection, of the person or persons who, for the time being, 
shall be entitled to the hereditaments to be comprised in the 
settlement hereby directed to be made as aforesaid, for an 
estate of freehold, either in possession or in remainder, im- 
mediately expectant on the said term of 2000 years, signified 
by some writing, under the hand and seal, Or hands and seals, 
of such person or persons, attested by two or more credible 
witnesses, to make sale of, or to convey in exchange for, or 
in lieu of other hereditaments, all or any of the heredita- 
ments to be comprised in the settlement so to be made as 
aforesaid, and the fee simple and inheritance thereof^ as well 
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as for the ^aid term of 20 00 years, due regard being had to No. 29. 
the proviso next hereinafter contained or expressed, with the 
usual clauses, making the receipts of the said E. A. and 
6. C., or the survivor of them, or the executors or admi- 
nistrators of such survivor, effectual discharges to the pur- 
chaser or purchasers of the hereditaments which shall be so 
sold, and the usual directions to lay out the money to arise 
by such sale or sales, in the purchase of other freehold lands 
of inheritance, or of copyhold lands convenient to be held 
with the lands hereby devised, or any of them, or so to be 
purchased or taken in exchange, in pursuance of this my 
will, and to settle the lands so to be purchased, or so to be 
received in exchange as aforesaid, to the uses of the settle- 
ment hereinbefore directed to be made as aforesaid, or as 
near thereto as the nature of the tenure and circumstances 
will permit, any thing hereinbefore contained to the contrary 
thereof in any wise notwithstanding. 


No. 30. 


Clause in a Will, by which the Testator ,- after li- 
miting his real Estates to his Son for Life, Re- 
mainder in the strict Form to the Sons of such 
Son successively in Tail Male, limits the same to 
his two Daughters, in Moieties, with Survivorship, 
for Life, to take exclusively of their Husbands, with 
the same Remainders in Tail to their respective 
Children in succession, with cross ultimate Remain- 
ders ; the whole being directory of a Settlement to 
be made. 

AND for default of such issue, to the use of trustees and 
their heirs, during the lives of my said two daughters A. B. 
and C. D., and the life of the survivor of them, in trust, to 
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No. SO. pay the rents, issues, and profits thereof to such person or 
persons respectively, as they my said daughters respectively, 
and the survivor of them, by any writing or writings under 
their respective hands, or the hand of such survivor, shall 
from time to time, as the same respectively shall become due 
or payable, but not by way of anticipation, direct or appoint, 
so as that my said daughters, during their joint lives, shall 
not have the power of disposing of more than a moiety each, 
of the said rents, issues, and profits, and for want of such di- 
rection and appointment, into the proper hands of them res- 
pectively, in moieties, whilst both of them shall be living, and 
of the survivor of them, for their and her sole and separata 
use, exclusively and independently of any husband with 
whom they respectively may happen to intermarry, and not 
to be in anywise subject to the controul, debts, or engage- 
ments of their respective husbands : and my will is, that 
their respective receipts in writing, and the receipt of the 
survivor, or the receipt or receipts of the person or persons 
to whom they respectively, or the survivor of them, shall di- 
rect the said rents, issues and profits to be paid as aforesaid, 
shall be good and effectual releases and discharges for the 
rents, issues and profits therein mentioned to be received : 
and upon further trust, during the lives of my said daugh- 
ters, and the life of the survivor of them, to preserve the 
contingent uses and estates to be limited as hereinafter men- 
tioned, and fi'° m and after the decease of the survivor of 
them, my said daughters, as to one undivided moiety or 
equal half part or share of the same hereditaments, to the 
use of the first and other sons of my said daughter, A- B., 
successively, according to their respective seniorities, in tail 
male, and for default of such issue to the use of the first and 
other sons of my said daughter, C. D., successively, accord- 
ing to their respective seniorities in tail male ; and as to the 
other undivided moiety, or equal half part or share of the 
same hereditaments, to the use of the first and other sons of 
my said daughter, C. D., successively, according to their 
respective seniorities, in tail male, and for default of such 
issue to the use of the first and other sons of my said daugh- 
ter A. B., successively, according to their respective seniors 
lies, in tail male ; and from and after the decease of both 
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my said daughters, and failure of issue male of both their No. 30. 
bodies as aforesaid, then, as to the entirety of the same he- 
reditaments, to the use of > his heirs and assigns. 


No. 31 . 


Devise of a Sum to be applied in releasing poor 
Prisoners . 

I will and direct that my executors shall, within — 

months after my decease, lay out and expentt the sum of 
J000/. in releasing and discharging such poor prisoners who 

shall be imprisoned at my decease in prisons, 

or one of them, for debt, as my executors shall think fit, 
having regard, in the application of the said sum for this 
purpose given, to such poor prisoners as shall be then 
in prison, whose conduct lias been virtuous and industrious, 
whose families are in want, and whose confinement has been 
owing to losses and misfortunes, and not to idleness, drunk- 
enness or debauchery (1). 


(X) If the testator is desirous of making this legacy cease in case 
of his giving the said sum, or to cease as to a proportionate part, in 
case of his giving any less sum, in his life-time, it will be better 
for him to reserve this to be directed by a codicil, which may de- 
termine the quantum, and ascertain the fact, by a statement upon 
the face of it, and thus the executors will be relieved from a 
troublesome enquiry, during which it might be necessary to sus* 
pend the execution of the testator’s bounty. 
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* No. 32 . 


A Preamble to a Will, the Testator being about to go 

to Sea. 

IN the name of God, Amen. I, C. D., of , ma- 

riner, being in good health, and of sound mind, and being 

about to depart this kingdom, on a voyage to , in 

the kingdom of , and having regard to the dangers 

of the seas, and the uncertainty of life, do, in case I die be- 
fore I return to Great Britain (1), make this my last will 
'anti' testament, as follows, that is to say, &c. 


No: 33 . 

A general Form of a Codicil to a Will, where only 
some few additional Legacies are given. . 

WHEREAS I, A. B., of — . ■■■■ have made, and duly 

executed my last will and testament, in writing, bearing 
date, dec. Now I do hereby declare this present writing to 
be as a codicil to my said will, and direct the same to be an- 
nexed thereto, and taken as part thereof ; and I do hereby 
give, bequeath, &c. In witness whereof I, the said A. B., 
have tQ this codicil set my hand and seal, this ■ day 

of . 


(1) See the case of Parsons a. Lanoe, Ambl. 557. This will is 
avoided by his return. 
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m 


No. 3*. 


Another general Form of a Codicil to a Will, where 
several Legacies are revoked. 

WHEREAS I, A. B., of , &c. have by my last 

will and testament, in writing, duly executed, bearing date, 
&c. given and bequeathed to, &c. Now I, the said A. B., 
being desirous of altering my said will in respect to the said 
legacies, do therefore make this present writing, which I 
will and direct to be annexed as a codicil to my said will, 
and taken as part thereof ; and I do hereby revoke the said 

legacies by my said will given to , and I do give to each 

of them the said and — — the sum of — l. only (1); 

and I give unto, &c. And I do ratify and confirm (2) my 
said will in every thing, except where the same is hereby 
revoked and altered as aforesaid. 

In witness, &c. 


No. 35. 


A Codicil executing a Power given by a Settlement. 

A CODICIL to be added to, and to be taken as part of 
the last will and testament of me M. B., of N. and W., in 


(1) Substituted legacies stand charged upon the same fund as 

the original legacies. , 1 2 

(2) All codicils are part of the will : therefore a codicil merely 
for a particular purpose, and confirming the mill in other reipccts, 
does not revive any part of the will which had been revoked by a 
former codicil ; Crosbie v. Macdowall, 4 Yes. Jon. 610; 
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No. 35 . the county of L. Whereas by indenture of lease and release* 

y^VV bearing date respectively the and days of June, in 

the year of our Lord 1721, and made or mentioned to be 
made between me the said M. B. of N. and W., by the nhme of 
. , of the one part, and M. K. of A., in the county of Corn- 

wall, Esquire, and T. R., of the Middle Temple, Esquire, of 
the other part, I, the said M. B. of N. and W. for the settling 
of the manors, lands, tenements and hereditaments therein 
mentioned, and in consideration of 10s. of lawful money, 
did bargain, sell, alien, release and confirm unto the said 
M. K. and T. R., the manors, advowsons, messuages, 
lands, tenements and hereditaments therein contained, and 
amongst others, all that the manor, or reputed manor of L., 
with the rights, members, and appurtenances thereof, in the 
county of B., and the messuages, lands, tenements and he- 
reditaments of me the said M. B., of N. and W., in L, 

> and F. aforesaid, or either of them, in the said county of 
B., to hold to the said M. K. and T. R., their heirs and 
assigns for ever, to and for the uses, intents and purposes, 
and subject to the powers, limitations and provisos therein- 
after expressed and contained, of and concerning the same ; 
in which said indenture of release is contained a proviso, 
that it should and might be lawful to and for me the 
said M. B. of N, and W., from time to time, and at any 
time or times, during my life, by any deed or writing, to 
be sealed and delivered, or by my last will or testament 
' to be signed by me in the presence of two or more cre- 
dible witnesses, to revoke or alter all or any of the uses 
or trusts thereby limited or appointed, or to limit any other 
or new estate, uses, trusts or dispositions, of or concerning 
the premises or any part thereof : and whereas by indenture, 
bearing date the fourteenth day of October, in the year of 

our Lord , and made, or mentioned to be made 

between me the said M. B. of N. and W. of the one part, 
and T. B. of S., in the county of E. Esquire, J.-L. of the 
parish o&St. J. within the liberty of the city of W., in the 
county of M., Esq,, and E, R., of the parish of St. — , in 
the said county of M., Esq., of the other part, reciting the 
sspd hereinbefore recited indenture, and also reciting two 
several other indentures made subsequent thereto, whereby 
the uses of qnd concerning the said premises, in and by the 



App.] Codicil in Execution of a Power. 475 s 

said first-mentioned indenture limited and declared, were No- 35. 
altered and revoked of and concerning the said premises^ 
but subjeet to a like proviso for altering and revoking the 
6ame, and appointing new uses* as in the said first recited 
indenture contained ; I the said M. B., of N. and W., in 
pursuance of the said power to me reserved, did revoke the 
uses in and by the said several recited indentures declared 
of and concerning the said premises, and did limit, appoint 
and declare the same premises, to and for the uses and 
trusts, and under the provisos thereinafter expressed con* 
cerning the same ; in which indenture is also contained a 
proviso, that it should and might be lawful to and for me 
the said M. B., of N. and W., from time to time, and at all 
times thereafter, during my life, by any deed or deeds to be 
by me executed in the presence of two or more credible 
witnesses, or by my last will in writing, or codicil thereto, 
to be by me signed in the presence of two or more credible 
witnesses, to revoke or alter all or any of the uses, estates 
and trusts thereinbefore limited or declared, of or in all 
or any of the premises, and to limit any new or other es- 
tates, uses, trusts or dispositions of or concerning the same, 
so revoked, or any part thereof : and whereas I have made 
and published a will in writing, bearing date the same 14th 
day of October, now I the said M. B., of N. and W., in 
pursuance and by virtue of the said power to me reserved 
and given, in and by the said last-recited indenture of the 

14th of October, in the year -, and all and every other 

power and powers, authority and authorities to me given 
or reserved, or me in anywise enabling in this behalf, do by > 

this my codicil revoke, annul and make void all and every 
the uses, trusts, estates, limitations and appointments in and 
by the said several recited indentures, or any of them, li- 
mited, created, or declared, of. and concerning all that the 
said manor or reputed manor of L,, with the rights, mem* 
bers, and appurtenances thereof, in the said county of B., 
and all the said messuages, lands, tenements and heredita* 
ments of the said M. B., of X. and W., in 1 j. and F. afore- 
said, or either of them, in the said county of B., in and by 
the said first-recited indenture of release, granted, released, 

»r conveyed, with theirand every of their appurtenances ) 
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No, 35. and I the said M. B. of N. and W., in pursuance of and by 
virtue of all and every the power, &c. aforesaid, do direct, 
limit, appoint and declare, that the said first-recited in- 
denture of release, and the grant and conveyance thereby 
made as to all that the said manor or reputed manor of 

L. , with the rights, members and appurtenances thereof, 
in the said county of B., and all the said messuages, 
lands, tenements, and hereditaments of ihe the said M. B. of 
N. and W., in L. and P. aforesaid, or either of them, in the 
said county of B., in and by the said first-recited indenture 
of release granted, released, of conveyed, with their and 
every of their appurtenances, be and enure, and I do hereby 
give and devise the same in manner following, that is to say, 
To the use of the Honourable H. B. Esq., commonly called 

Lord H. B., brother of His Grace the Duke of , for the 

term of his natural life, without impeachment of, or for any 
manner of waste ; and from and after the determination of 
that estate by forfeiture, or otherwise in his lifetime, then 
to the use of the said T. B., I. L. and E. R., and their 
heirs, during the natural life of the said H. B., in trust, to 
preserve the contingent remainders hereinafter limited from 
being defeated and destroyed, and for that purpose to make 
entries or bring actions, as the case shall require ; but, ne- 
vertheless, to permit and suffer the said H. B., during his 
natural life, to receive and take the rents and profits of the 
same premises to his own use ; and from and after the de- 
cease of the said H. B., to the use of M. the wife of the said 
H. B., for the term of her natural life, without impeach- 
ment of or for any manner of waste ; and from and after 
the determination of that estate by forfeiture or otherwise, 
during her life, to the use of the said T. B., I. L. and 
E. R., and their heirs, during the natural life of the said 

M. , in trust to preserve the contingent remainders herein- 
after limited, from being defeated and destroyed, and for 
that purpose to make entries or bring actions, as the case 
shall require ; but nevertheless to permit and suffer the said 
M. during her life, to receive and take the rents, issues and 
profits of the said premises, to her own use : and from and 
after the decease of the said M., to the use of the first son 
qf the body of the said M., by the said H$ B., begotten or 
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to be begotten, and the heirs male of the body of such first No. 35 . 
son, lawfully issuing ; and for default of such issue, to the- '*** v ^ / 
use of the second, third, fourth, fifth, sixth, seventh, eighth, 
ninth, tenth, and all and every the other son and sons of the 
body of the said M., by the said H. fi. begotten or to be 
begotten, severally and successively, one after another, as 
they shall be in seniority of age and priority of birth, and 
the heirs male of their respective bodies lawfully issuing ; 
the elder of such sons and the heirs male of his body? being 
always preferred, and to take before the younger of such 
sons, and the heirs male of his and their body and bodies ; 
and for default of such issue male, to the use of all and 
every the daughter or daughters of the body of the said M., 
by the said H. B. begotten or to be begotten, as tenants in 
common, and not as joint tenants, and the heirs of their 
several and respective bodies lawfully issuing ; and failing 
issue of any of the said daughters, to the use of all and 
every other such daughter or daughters as tenants in 
common, and not as joint-tenants, and the heirs of the re- 
spective body or bodies of such other daughter or daughters 
lawfully issuing ; and for default of such issue, to the use of 
such person or persons, and for such estate or estates, and in 
such proportions and in such manner as she the sajid M., whe- 
ther covert or sole, shall, by any deed or writing, to be by her 
sealed and delivered in the presence of three or more credi- 
ble witnesses, or by her last will in writing, or any writing 
purporting to be* her last will, and to be by her signed 
and published in the presence of a like number of wit- 
nesses, limit and appoint ; and in default of such appoint- 
ment, then to the use of my own right heirs for ever : pro- 
vided always, and my will and meaning is, that it shall and 
may be lawful to and for the said H. B., and after his de- 
cease to and for the said M. his wife, in case she shall sur- 
vive him, by indenture to make any lease or leases of the 
premises, for any term or number of years, not exceeding 
twenty-one years from the making thereof, so as upon every 
such lease or leases there be reserved and made payable, 
during the continuance of the said respective terms thereby 
granted, the greatest improved yearly rent that can dr may 

be reasonably had for the same, to be incident to and go 

s 
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No. 36 . along with the remainder or reversion expectant on such 
leases respectively, and so. as such leases be not by any 
express words therein contained, freed from impeachment 
of waste ; and so also as there be contained in every such 
lease or leases a power Of re-entry, in Case the rent or rents 
thereupon to be respectively reserved, or any part thereof 
shall be behind or unpaid by the space of twenty-one days 
next after any of the times of payment therein to be respec- 
tively limited ; and so as the respective lessee or lessees 
therein named, do execute a counterpart of such, lease or 
leases respectively ; and 1 do hereby ratify and confirm all 
and every the uses, trusts, estates, limitations and appoint- 
ments in and by the said recited indenture of the 14th of Oc- 
tober, , limited, appointed or declared, of or concerning 

all and every or any of the manors, messuages, lands, te- 
nements and hereditaments therein comprised, except and 
other than the said manor of JL., with its appurtenanecs, and 
the lands, tenements, and hereditaments aforesaid, in L. and 
F. aforesaid, or either of them, in the county of B., and 1 do 
also hereby declare, that my said will in writing, bearing date 

the 14th day of October, , and this codicil, which I will 

shall be added to and deemed part thereof, do contain my 
laftt will and testament. In witness whereof I have to this 
codibil, and to a duplicate thereof, both of the same tenor 
and ei^ct, each contained in two skins of parchment, set my 
hand aim seal, this — — day of, &c* 
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No. 36, 


A nuncupative Will committed to writing. 

T. B., his will by word of mouth, made and declared by 

him on the day of , in the presence of us, 

who have hereunto subscribed our names as witnesses hereto. 
My will is that, &c. 


(The very words) 


X. G. 
R. S. 
P. G. 


No. 37. 

Conclusion and Attestation of a Will, v^rit^r^it 
several sheets. 


I DO hereby make, ordain, constitute and anfoclb 
and C. D., executors of this my last will' aim JTeftiunen*, 
hereby revoking all former wills by me at any time hereto- 
fore made, and do declare this to be my last will'and testa- 
ment. In witness whereof 1, the said T. S., have to .this 
my last will and testament, contained in this and the lour 
preceding sheets (or skins of parchment), sot my hand and 
seal, (to wit) my hand to the bottom of each of the said 
four sheets (or skins,) and my hand and seal to this last 
sheet (or skin,) and my seal at the top of the said sheets (or 
skins) where all the said sheets or skins are fixed together, 
this day of — — , 1753. 

The writing contained in this and the four 
preceding sheets (or skins) was signed 
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No. 87. and sealed by the above-named T. S., 

s ^ v ^ / and by him published and declared as 

and for his last will and testament in 
the presence of us, who have hereunto 
subscribed our names in his presence, 
and in the presence of each other, 

N. S. 

. T. B. 

F. 1 j . 


No. 38. 

Common Form of Attestation. 

SIGNED, sealed, published and declared by the 
above-named J. S., as and for his last will and 
testament, in the presence of us, who have 
hereunto subscribed our- names as witnesses 
thereto, in the presence of the said testator, 
_ and in the presence of each other. 

C. D. 

E. F. 

G. H. 


No. 39. 

Attestation of a Codicil. 

SIGNED, sealed, and published by the said 
M. B., of N., as and for a codicil to be added 
to and be considered as part of her last will 
and testament, in the presence of us, who have 
subscribed our names in her presence. 

: r. s. 

F. B. 
ft. T. 


[Apf. 



Hi. SUPPLEMENTARY matters and CASES 


IN ELUCIDATION OF 

SOME OF THE SUBJECTS TREATED OF 
IN THESE VOLUMES. 


THELLUSSON «. WOODFORD. 
Woodford r. thellusson. 

13 Vezey jun. 2 09. 

Election in Equity. 

Vol. I. Chap. I. Sect. 10. The subject of election is c6nsider« 
ed in the part of this treatise here referred to, only in refer- 
ence to the question, whether an unexecuted will is of force 
to raise a case of election against a person claiming in con- 
tradiction to the will, but taking a benefit in the personal es- 
tate under the same will. The case of Thellusson v. Wood- 
ford involves so clear an exposition of the general doctrine; 
that I have been induced to give it a, place here. 

t( The will ofPeter Thellusson; dated April 2, 1796, devising 
all his estates, manors, &c. at Brodsworth, and other places 
in the county of York, and all the messuages or tenements, 

VOL. II. 2 i 
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lands, hereditaments or premises, for the purchase whereof 
he had entered into any contract, or contracts in writing, 
with the benefit of such contract and contracts respectively, 
and all other his real estates, whatsoever and wheresoever, 
to the use of trustees, their heirs and assigns, upoa the trusts 
after-mentioned, contained in the following clause : 

“ 6 In case I shall in my life-time enter into any con- 
tracts for the purchase of any lands, tenements or heredita- 
ments, and I shall happen to die before the necessary con- 
veyances thereof are executed, I order and direct, that all 
and every such contract or contracts, so entered into by me 
as aforesaid, shall be completed and carried into execution 
by my said trustees after my death, and that the purchase- 
monies for such respective estates and premises shall be paid 
by them, by, with, and out of my personal estate and effects, 
and that the deeds and conveyances thereto respectively shall 
be* made to them, their heirs and assigns ; and that they and 
every of them shall stand, remain, and be seised and pos- 
sessed of all and singular the premises so to be conveyed 
upon, under, and subject to such and the same uses, trusts, 
limitations, provisos and conditions, as are in and by this my 
will created, expressed and declared, of and concerning the 
estates hereby directed to be purchased by and with the 
aforesaid residuum of my estate and effects in the manner 
hereinbefore mentioned.’ 


“The testator within a month before liis death, had con- 
tracted for the purchase of real estates to the amount of 
30 , 000 /. 

“ The bill filed by the trustees, prayed, that the trusts of 
the will may be established ; and that it may be declared, 
whether Peter Isaac Thellusson, as heir at law of the tes- 
tator, is or is not entitled to such parts or particulars of his 
real estate, as were conveyed to him after making his will ; 
end also to such particulars of his real estates as were pur- 
chased, contracted, or agreed to be purchased by the testator, 
after making, his will ; and to have such of the said contracts 
as remained unperformed at his decease, completed for the 
benefit of his said heir at law, and to have the purchase- 
money paid out of the personal estate of the testator ; and 
particularly, that it may be declared, whether the heir is en- 
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titled to such last-mentioned real estates, and also to the le- 
gacies and bequests in the wilh and, if not, then that he 
may be put to his election. 

ct The decree, dismissing the bill filed by the widow and 
children of the testator, as far as it ought to have the trusts 
of the will declared void, and establishing the will, giving di- 
rections for carrying the trusts into execution, and declaring 
a trust, as to the estates, contracted for by the testator, after 
the date of hi9 will, for the heir, reserving the question, 
whether he would be entitled to the personal bequests, hav- 
ing been affirmed by the house of Lords upon appeal, the 
question of election was brought forward upon the petition 
of the trustees. 

The Lord Chancellor, 

46 The prayer of the bill, filed by the heir at law, with re- 
ference to this point, is in effect, that the personal estate of 
the testator shall be applied to the completion of these con- 
tracts, directed by the will to be carried into execution, for 
the benefit of the heir ; and that he, in opposition to the 
will, may take as heir those estates so contracted for ; and 
the trustees may stand seised to his use, instead of the uses 
of the will. I give the judgment, which I find my self bound 
to give, with some reluctance ; considering this will as dic- 
tated by feelings, not altogether consistent with convenience. 

But this appears to me to be a case of election. The juris- A person 
diction exercised by this court, compelling election, may be 

thus described. A person shall not claim an interest under int f res t 
1 , under an 

an instrument without giving full effect to that instrument, instrument 

as far as he can. If therefore a testator, intending to dis- giWng f n u 
pose of his property, and making all his arrangements under affair' 1 ’ 
the impression, that he has the power to dispose of all, that he ran ; re- 
is the subject of his will, mixes in his disposition property, anyright 
that belongs to another person, or property as to which ty P wi,?ch 
another person has a right to defeat his disposition, giving 
to that person an interest by his will, that person shall not position, 
be permitted to defeat the disposition, where it is in his 
power, and yet take under the will. The reason is the im- 
plied condition, that he shall not take both ; and the conse* 

2 12 
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qiicnfce follows, that there must be an election ; for though 
the mistake of the testator cannot affect the property of 
another person, yet that person shall not take the testator’s 
property unless in the manner intended by the testator. 

“ This is the proposition. But it has been said, that when 
a testator by his will attempts to give that, which is not his 
property, but which he supposes to be his, forming his dif- 
ferent dispositions upon that mistake, non constat, what he 
would have done, had he been aware of the true state of the 
circumstances. The best answer to that was given by Lord 
Alvanlcy, in the case of Whistler v. Webster *; that no man 
shall claim any benefit under a will without conforming, as 
iiir as he is able, and giving effect to every tiling contained 
in it, whereby any disposition is made, shewing an intention 
that such a thing shall take place ; without reference to the 
circumstance, whether the testator had any knowledge of the 
extent of his power W not ; nothing cart be' metre da’ngferous 
than to speculate upon what he Would hove, if he had 
known one thing or another v it is enough to say, he had 
such intention ; and the Court will not speculate upon What 
he would ha ve done in the different cases put : if the instru* 
meiit is such as to indicate what the intention was, the only 
question is, did he intend the property to go in such a man* 
ner : not, whether he had power to do so, and would have 
done it, had he known, he could not without a condition im* 
pose upon another person : whether he thought he had the 
right, or, kuowing the extent of his' authority, intended by an 
arbitrary execution of power to exceed it, no person, taking 
tinder the will, shall disappoint it. 

“ In every case of election there.must be art intention to 
dispose of that, Over which that person has no power of dis- 
position. That is the circumstance that creates election. 
The testator, with this peculiar object, the application of his 
personal estate to the acquisition of great landed property, 
was not aware of the distinction between real and personal 
Estate ; and therefore conceived, that utider this direction of 
his will as to his future contracts for purchases, his trustees 


-2 Vcz. dun. 3G7. 
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would be legally seised according to the uses of his will. 

As lie had not the power to make that disposition, the heir 
takes those estates that cannot pass by the will: but the 
testator not being aware of that, gives considerabie interests 
to his heir ; but gives those interests under the conception 
that the whole property and arrangement were subject to his 
controul; and upon that ground the principle of election 
must prevail. 

“InNoysr. Mordaunt*, the testator imagined he had 
power over the estate ; which was in settlement ; and the 
Lord Keeper put the decision upon the implied condition. 

That case was followed by Streatfield v-Streatfield*, and se- 
veral cases, down to Sheddon v. Goodrich d . The difficulty 
upon a plain, simple principle first occurred in the case ot 
llearle v. Greenbank *: but I do not apprehend that this 
case will be embarrassed by that decision. Lord Hardwicke 
held that the act of the infant had no effect ; that there was 
no disposition as to the real estate 5 and therefore a case of 
election did not arise. 

“ This is the case of a man having a clear right to dis- 
pose by will both of his real and personal estate : but his 
disposition fails as to these real estates by his ignorance ot 
the distinction that a will of a subsequent date was neces- 
sary. There is, therefore, as in the case of Hearle v. Green- 
bank f , 110 will that can toucli these real estates. As to the 
case of a devise, with two witnesses only, the intention is as 
plain as in Noys v. Mordaunt f : why then should not the instaneexof 
court say in the former case, the intention is clear ; but can- “g- 
not as to the real estate have legal effect, from the omission of election, 
of a third witness by mfstakc ; as in the other case the de- ^icmpt to 
visor attempts through mistake, to devise an estate which is 
in settlement, or belongs to another person, The opinion dujy exc- 
of Lord Hardwicke I take to be this. A devise of real cs- S( || )V 
tate is considered as a matter of so much solemnity and im- [, v 
pprtance, that the law will not accept proof of the act, ‘“'“ut. 
without the evidence pf three witnesses. If not so proved. 


* For. 170. 

* 1 Ye/.. <298. 1 Atk. 095, 

« ‘i Vcrn. 581. 


o <2 Vera. 581. 

■> 8 Vo*. Jun. 481. 

1 1 Ve*. 298. 8 Atk. 095. 
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it is nothing: it cannot receive notice. The intention can- 
not be represented ; for it cannot be presumed, and there is 
no evidence ; the will not being executed with the solem- 
nity prescribed by the law as to real estate cannot be read : 
the court cannot see any devise of real estate : and there- 
fore, as the estate does not appear to be devised away from 
the heir, no act appearing to be done, as in this case the act 
does appear to be done by Mr. Thellusson, the heir cannot 
in that case be put to election. 

“ The case of Hearle v. Greenbank h stands upon the same 
ground : an infant under the statute 1 not having a right to 
dispose of real estate. The court cannot look at the will. 
It is, from the incapacity of the person who frames it, con- 
sidered as no instrument. 

“ These are the only instances in which the principle has 
been limited. It cannot be argued that it does not reach an 
heir at law. Lord Hardwicke would not put the case of an 
heir at law by way of illustration, if the heir could not, un- 
der any circumstances, be put to election (1). The principle 
of election is plain and intelligible ; that, if a person being 
about to dispose of his own property, includes in his dispo- 
sition, either from mistake or not, property of another, an 
implication arises, that the benefit under that will shall be 

h 1 Vez.298. 3 Atk. 695. 

1 Stat. 32 Hen. 8. c. 1. 34 Hen. 8. c. 5. 


(1) “The case of a devise to the heir of an estate, which he would 
have by descent, if no will was made, aftd to another person, of an 
estate, of which the heir is seised in his own right, is put by Sir 
Samuel Romilly, (ante, Vol. IX. 374. Rich v. Cockell,) as said to 
be a case of election. Mr. Sugden (Law of Vendors and Purcha- 
sers of Estates, edit. 2. 128, 9. note 3.) has found a precise deci- 
sion of the point accordingly, against the heir : Anon. Gilb. Eq. 
Rep. 15. In that instance it may be observed, the heir took, not 
under the devise, but by his better title^ descent. The devisor, 
however, devising the estate to him, must be conceived to be aware 
of his power to devise it away ; and the condition was accordingly 
implied.” Note by the Reporter. • 
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taken upon the terms of giving effect to the whole disposi- 
tion. Mr. Thellusson’s heir takes these estates, as if his 
father had not made a will : but my opinion is, that he cannot 
also take what is given to him by the will. He must there- 
fore elect’* 

While we are upon this subject the Reader may be re- 
minded,' that the mere recital of an erroneous conception of 
right, is no devise by implication, so as to raise a case of 
election, as against the person having the right, and also 
taking a benefit by the will ; but it seems the testator must, 
by positive attempt to dispose, make his intention clear*. 


SLATTER «. NORTON. 

16Vezey Jun. 197. 

What Words are necessary to pass Leases renewed 
after the making of a WiU. 

Vol. I. p. 91 1. THE Reader will find that in the above- 
mentioned case, the present Master of the Rolls, Sir Wil- 
liam Grant, holds with Sir John Strange in Rudstone v. 
Anderson, that the words; “ all my lease, &c.” and u all my 
estate or interest in my lease, &c.” are only commensurate 
phrases, and that the future words adverted to by Lord 
Hardwicke, in Abney v. Milner, as (( all my interest to come , 
&c.” are necessary to pass the interest acquired by the re- 
newal of a lease after a will made. 


m 


* Dashwood o. Peyton, 18 Ves. Jun. 27. 
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SHEATH v, YORK. 

1 Yezey and Beames, 390. 

Revocation by Marriage and the birth of Children. 

% 

Vol. I. p. 347. IN the above case a restriction was 
adopted, in regard to devisee of real estate, as to the quesr 
tion of revocation by a second marriage, and the birth of a 
child or children, where, at the death of the testator, child? 
ren by the first marriage are in existence, which introduces 
a new and important feature into the doctrine treated of in 
the 17th section of tha 1st chapter of Vol. I. of this treatise. 
The case is as follows : 

Testator, a « Henry Ciarke by his will gave to trustees all his real 
having a’ and personal estate upon trust to sell ; and after payment 
dangi'iters” °f a U his debts, &c. to place out the residue of the monies, 
b »v call his a “ 8in s ® rom suc ^ 8a ^ e on government or other security, and 
real and pay the interest, &c. towards the maintenance and education 
estates*^ of his son John, and daughters Mary and Elizabeth, until 
ject to SUb * the y s h° u ld attain twenty-pne, and then to pay the principal 
thos *’/id e( l ualI y unto an< * amon S st his said children : but in case all 
re u, and in his said children should die under age and without leaving 
theirdeaths j ssue j then upon trust to pay the residue unto his cousins, 
riage and F ^ >ere S r ‘ ne Clarke, Henry Clarke, and Mary, the wife of 
the birth of Joseph Fowdrell : and lie appointed his trustees executors 
heida^’ and guardians of his children. 

the wUHn^ “ ^ ^ ,e time of making his will the testator was a widow-; 
sUsUcai*' er ’ having the three children only, named in his will. He af-' 
conrt, (a- terwards married a second wife, by whom bo had issue one 
daughter. He died in November, 1810 ; and his son John 
a re°voca- 0t Clarke died an infant, in September, 1811. 
tioaof the “ A suit having been instituted in the Prerogative Court 
the real es- of Canterbury, that Court decreed, that the will was revoked 
$?• by tlie subsequent marriage and birth of the child. A bill 
was then filed by some of the simple-contract creditors of 
the testator, against the executors and trustees of the testa- 
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tor, his two daughters by the first marriage, and those in 
remainder, &c. praying an account, payment, and sale. 


The Master of the Rolls. 


u Long after it had been settled by decisions of the Ec,cle- 
siastical Court, with the concurrence of Common Law of a child 
Judges, sitting in the Court of Delegates, that marriage revocation 
and the birth of a chijd would amount to a revocation of a pef^nai ** 
will of personal property, it remained a doubt, whether 
such an alteration of circumstances would have the same viaeofiaad 
effect with regard to a will of real estate : but it is now set- ^keliVy 
tied, that even a devise of land may be revoked by what 
Lord Kenyon, in the case of Doe on the demise of Lanca- B total 
shire v. Lancashire \ calls ‘ a total change in the situation thc"sitoa- 
of testator’s family.’ What shall be deemed such a total J 

change, may be matter of controversy in eaclrnew case : but 
all the cases, in which, hitherto, wills of land have been set nochildreu 
aside upon this doctrine, have been very simple in their cir- *f {he will* 
cumstances • and such as, when the doctrine was once received, 
could admit of no doubt' with respect to its application. In the birtlnrf 
all of them the will lias been that of a person, who, having Tto upon an 
children at the time of making it, has afterwards married, and {3du?on, 


had an heir born to him, The effect has been to let jn such t * ,B f *}** , . 
after-born heir, to take an estate, disposed of by a will, notoperate 
made before his birth. The condition, implied in those event?* 
cases, was, that the testator, when he made his will in ta- 
vour of a stranger, or more remote relation, intended, that 
it should not operate, if he should have an heir of his own 
hody. 

“ In this case there is no room for the operation of such a 
condition ; as this testator had children at the date of the 
will ; of whom one was his heir apparent ; who was alive 
at the time of the second marriage, of the birth of the child- 
ren by that marriage, and of the testator’s death. Upon, no 
rational principle, therefore, can this testator be supposed to 
have intended to revoke his will on account of the birth of 
other children ; those children not deriving any benefit 
whatsoever from the revocation ; which would have operate^ 


5 Term Reo. 58. 
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only to let in the eldest son to the whole of that estate which 
he had by the will divided between that eldest son and the 
other children of the first marriage. 

“ It is true, the Ecclesiastical Court has decided, that the 
will was revoked as to the personal estate : that is, in oppo- 
sition to their decision in Thompson v. Sheppard, in 1779 ; 
where, under circumstances precisely the same, the will was 
"held not revoked even as to the personal estate. There was 
in that case an appeal to the Delegates, but it was not pro- 
secuted. The revocation however, as to the personal estate, 
had an effect, which might, perhaps, hare been intended by 
the testator : that of letting in the after-born children with 
those of the first marriage : but the principle of the decision 
has no liearing whatsoever upon the devise of the real estate ; 
which, according to my opinion, stands unrevoked.” 


DOE, ex. dem. CALKIN, v. TOMK1NSON AND 
OTHERS. 

2 Maule and Selwyn, 165. 

What contingent Estates are devisable , and of the 
effect of the word ' survivor,’ added to words cre- 
ating a tenancy in common. 

‘‘EJECTMENT brought on the joint demise of S. Cal- 
kin and Jane his wife, J. M‘Cormac and Anne his wife, 
and J. Cartlich and Sarah his wife, for a messuage and land 
in the parish of Dilhorn, in the county of Stafford. Plea, 
not guilty. At the trial at the Stafford Lent assizes, 1813, 
a verdict was found for the plaintiff, subject to the opinion 
of the court, on the following case : 
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“On the 7th of September, 1802, John Tomkinson being 
seised in fee of the premises in question, by his will, after 
directing his debts and funeral expences to be paid, devised 
thus : * My will and desire is, that all my real and personal 
estate wheresoever and whatsoever, be left equally to my 
sisters, Mary and Elizabeth Tomkinson, of Forsbrooke, or 
to the survivor of them, and to be disposed of by the sur- 
vivor, as she may by will devise/ and made his said sis- 
ters his executrixes. The testator died in 1810, leaving the 
said Mary and Elizabeth (who thereupon took possession of 
the estate) and also another sister, Anne;, him surviving. 
Afterwards, on the 9th of July, 1810, Mary made her will, 
and thereby devised all her messuages, lands, tenements, 
hereditaments, and real estates whatsoever, situate at Fors- 
brooke, or elsewhere in the county of Stafford, to her sisters 
Elizabeth and Anne, successively for life, and from and 
after the decease of the survivor of them, she devised all 
such part of her real estate which was devised to her by the 
will of her late brother J. Tomkinson, to the defendants, 
their heirs and assigns, as tenants in common, and not as 
joint tenants. Elizabeth Tomkinson was living at the time 
when Mary made this will. Mary survived both E. and A. 
Tomkinson, but died without having re-published her will. 
The lessors of the plaintiff, Jane, Anne, and Sarah, are the 
heirs at law of Mary, and also of John, Elizabeth, and 
Aune Tomkinson. 

“ The question for the opinion of the court is, whether the 
plaintiff is entitled to recover ; if the court shall be of opi- 
nion that he is entitled, the verdict is to stand ; if not, a 
nonsuit is to be entered. 
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executed 
by such 
will. 


« Lord Ellen borough C. J. It may be somewhat dif- 
ficult, upon a will framed like this, to say what the estate 
given by it is ; but, it is not equally so, to say what it is 
not. If it be not a tenancy in common in fee, it is clear that 
the defendants are not entitled to any part, under the will 
of M. Tomkinson. Now, to put this construction on the 
will of J. Tomkinson, would defeat the intention of the 
testator, because bis intention was to give the whole to the 
a 
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survivor. But then it is said, that this is a contingent re* 
, mainder to the survivor, and such as is devisable ; but sup- 
posing it to be a contingent remainder, I think it cannot be 
considered as devisable, because the person who is to take, 
is not in any degree ascertainable before the contingency 
happens ; it cannot be said in whom the interest is, during 
the lives of the two sisters, nor consequently that it is in 
either of them during that period ; and it is only in the event 
of survivorship that it becomes certain. Admitting there- 
fore, the enlarged construction put on the statute of wills by 
Lord Ken } on and the other Judges in Roe v. Jones, how 
can a person be said to have a contingent interest, when it 
is uncertain whether he is the person who will be entitled to 
have it or not. And as to the case cited from Yiner, to 
shew, that if this be a power to the survivor, it has been 
well executed, the distinction between that case and the 
present is, that there the power was .given to a designated 
person to be executed upon a contingency ; here it is given 
to a contingent person. Therefore, without determining 
what the precise estate given is, it appears to me &uflicient to 
say that the defendants are not entitled. 

cc LiE Blanc J. The defendants must support their case 
by shewing that this was a tenancy in common in fee, or 
such a contingent interest a9 was devisable by M. Tomkin- 
son. On reading the words of the will, I think it is impos- 
sible to say that it is the first, without rejecting material 
words. The words are, 6 that all my real and personal 
estate be left equally to iny sisters, Mary and Elizabeth, or 
to the survivor, and to be disposed of by the survivor as she 
may by will devise.’ In order to construe this to be a te- 
nancy in common, it would be necessary to strike out the 
words , 6 to the survivor, and to be disposed of by the survi- 
vor,* which are inconsistent with a tenancy in' common, 
and thus to take away from the survivor the power of dis- 
posing of it. But as it is impossible to reject such material 
words, so vre cannot intend that the devisor meant to give 
a tenancy in common in fee. Upon a will framed like this, 

I should perhaps feel great difficulties in determining what 

3 
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precise estate was given, but I think it is quite dear, that 
we cannot put that construction on it which would reject 
material words. 

“ Dampier J. In Selwyn v. Selwyn, the person who was 
to take was apparent; there was, therefore, persona desig- 
nata; and so it is evident Lord Mansfield considered, from 
what he said of that case in Roe v. Griffiths. I am not 
aware of any decision which reaches a case where the per- 
son is uncertain. 

Per Curiam, Judgment for the Plaintiff*” 


WILKINSON «. ADAM. 

1 Vezey and Beames, 422. 

Natural Children — under what words entitled. 

The opinions of the judges, and the judgment of the Lord 
Chancellor will inform the Reader sufficiently of the circum- 
stances, and points of the case. 

u The following written opinion was sent by Baron 
Thompson, and the J ustices Le Blanc and Gibbs, to the 
Lord Chancellor. 

“ The question to which our present opinion will be con- 
fined, is, whether the three natural children of John Wil- 
kinson, by Ann Lewis, born before the making of his will of 
November 29th, 1806, are entitled to take his real estate by 
force of that will alone. 

“ The facts, out of which this question arises, are these : 
Mr. Wilkinson being seised of a very considerable real es- 
tate, and possessed of personal property to a very large 
amount, on the 29th November 1806, made his will, duly 
executed and attested for passing real estates. At this time 
he bad a wife, Mary Wilkinson, still living, but no children 
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by her. A woman of the name of Ann Lewis was living 
with him, by whom he had three natural children : Mary 
Ann, born July 7th, 1802 ; Jonina, born August 6th, 1805 ; 
and John, born October 8th, 1806. All these children, at 
the time when the testator made his will, bad acquired 
the character and reputation of being his natural children 
by Ann Lewis. The testator’s wife, Mary Wilkinson, died 
in December 1806. Subsequent to her death, the testator 
r&published his will, in the presence of three witnesses. On 
the 14th of July 1808, the testator died, leaving the said 
Ann Lewis, and his said thre$ natural children by her, sur- 
viving him. 

“ From the materialparts of this will, as they bear * upon 
the present question, we think it most certainly appears that 
the testator meant the above-mentioned devise to operate in 
favour of his illegitimate children, born, and to be born, by 
Ann Lewis, and that he had illegitimate children only in 
his contemplation. 

“ The manner in which he describes the children them- 
selves, and Ann Lewis, their mother, as living with him, whilst 
his wife was then alive, the mode in which he appoints her 
guardian of such children, the limiting her annuity, and the 
compensation for the guardianship, to the time of her conti- 
nuing single and unmarried, together with many other pass- 
ages in the will, appear to us to place this intention beyond 
all possible doubt. 

“ It has been said that the testator might, when he made his 
will, have looked to the possibility of his wile’s dying before 
him, of his marrying Ann Lewis, and of his having children 
by her; and that such children may have been the objects of 
his intended bounty, under the above bequest : but it is im- 
possible for any man, looking through the whole of this 
will, to suppose that he entertained any such intention ; or 
that he had any such objects in view ; and it is observable, 
that he has evidently contemplated a state of things, in 
which the event of his marriage with Ann Lewis would have 
been impossible ; and yet his children by her are still to take, 
for he has bequeathed his mansion-house at Castle-Head, and 
certain other parts of his property, to his wife for her life, 
and after her decease to Ann Lewis, for her life, and after 



Appendix, of additional Cases. 

the decease of both, to his children, by. Ann Lewis. Now, 
supposing these several bequests to take place in the order 
in which they stand, the wife of the testator must hare sur- 
vived him, and his children by Ann Lewis must consequently 
have been illegitimate. We think therefore, that his illegi- 
timate children, born, and to be born of Ann Lewis, were 
the intended, and probably the sole intended objects of his 
bounty. We also think, that if he had any illegitimate 
children by her, after his will was made, such future child- 
ren could not have taken for the reason which is to be found 
in all the authorities upon this subject ; that an illegitimate 
child can only take by his reputed name of child ; and that, 
until he is born, he cannot acquire that name by reputation. 

“ But with respect to the three Children, who were born be- 
fore the making of the will, the depositions prove most abun- 
dantly, that they had then acquired the reputation of being 
the children of the testator, by Ann Lewis ; and thinking for 
the reasons above given, that they were the intended objects 
of the testator’s bounty, we think that they are intended to 
take the real estate under the will itself, without the aid or 
explanation of any other papers. 

“ It has been argued, though not much pressed, that .this 
devise applies only to future illegitimate children ; and is 
therefore void: but, looking to the different parts of the 
will, we think it clearly appears (if that were necessary,) 
that the testator had in his actual contemplation the illegiti- 
mate children, who were then born > as well as those whom he 
might afterwards have by Ann Lewis. It was also urged, 
that as the testator re-published his will after the death of 
his wife, and when the event of his marrying Ann Lewis was 
thereby brought within his own power, it is fairly to be pre- 
sumed, that, under the description of his children by Ann 
Lewis, he meant such children as he might have by her, if 
he should afterwards marry her ; but we think, that in the 
construction of this devise, the intention of the testator js to 
be collected from the state of things at the time when he 
made his will, not when he re-published it ; and we also 
think, that if the alteration which took place in the interval 
between the making and re-publishing his will, were taken 
into the account, enough would still remain to shew that his 
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illegitimate children by Ann Lewis^ were* the objects whdni 
he had in view. 

“ It was also contended, and this appears to have been the 
main stress of the argument, that, admitting the intention of* 
the testator to be clear in favour of his illegitimate children 
by Ann Lewis, that illegitimate children, born before the 
will, are included, and that the claimants had acquired the 
name and reputation of being the children pf the testator by 
Ann Lewis ; still by the settled and established rules of law 
they cannot take under the general description of children 
in this bequest; and a passage in Coke, Litt 3, b. was cited, 
and much commented upon, as supporting this doctrine. It 
is there said that ‘ a bastard having gotten a name by repu* 
tation, may purchase, by his reputed or known name, to him 
and his heirs ; although he can have no heir but of his body* 
A man makes a lease to B. for life, remainder to the eldest 
issue male of B. and the heirs males of his body. B. hath issue 
a bastard son. He shall not take the remainder, because in 
law he is not his issue ; for qui ex damnato coitu nascuntur 
inter liberos non computentur ; and, as Littleton saith, a 
bastard is quasi nullius filius, and can have no name of repu- 
tation as soon as he is born. So it is, if a man make a lease 
for life to B. the remainder to the eldest issue male of B., 
to be begotten on the body of Jane S., whether the same is- 
sue be legitimate or illegitimate. B. hath issue a bastard on 
the body of Jane S. This son or issue shall not take the re- 
mainder ; for (as it hath been said,) by the name of issue, if 
there had been no other words he could not take ; afid (as it 
hath been also said,) a bastard cannot take but after he hath 
gained a name by reputation, that he is the son of B., &c. ; 
and therefore he can take no remainder limited before he be 
bora : but after he be born, and that he hath gained by time 
. a reputation to be known by the name of a son, then a re- 
mainder limited to him by the name of the son of his re- 
puted father is good. But if he cannot take the remainder 
by the name of issue, at the time when he is born, he shall 
never take it.’ 

An iUcpti. “ We collect from this passage, that an illegitimate child 
cannot cannot take by the description of child of his reputed father, 
take by the un ^i hp has acquired the reputation of being such child: 
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but that after he has acquired the reputation of being atteh ^'rip- 
child, he may take by that description. So Lord Macclesfield child of 
appears to have understood it in the case of Methatn v. The jfcther”uB* 
Duke of Devon *, hereafter referred to 5 and the Master of 
the Rolls, in the case of Earle ®. Wilson recognises this the repo; 
as the doctrine adopted and acted upon by Lord Maocles- being such 
field, in the above-mentioned case of Metham v. The Duke ckU ®* 
of Devon. 

u It was admitted in argument by one of the counsel who 
opposed the claim of the children, that, taking the Intention 
to be clear in favour of illegitimate children, if Vtlto devise 
bad been . to the testator’s three children by Ann Lewis, it 
would have been a sufficient designation of them ; but he 
insisted that illegitimate children could never take under the 
general description of children as a class ; and he pointed 
out several inconveniences, which he supposed would arise 
out of an enquiry into the fact, whether the several claimants 
were or were not the children of the testator. 

“ But it appears to us that the enquiry must be the same in 
substance, whether the bequest were to the testator’s three 
illegitimate children by Ann Lewis, or to his illegitimate 
children generally by her ; that in the latter, as well as the 
former case, the inquiry would not be into the fact, but into 
the reputation of their being such ; and that the inconve- 
niences pointed out could never arise, because it is not the 
fact of the relationship, but the reputation of it, which is to 
be enquired into in both cases. 

“ In the former case we should have to enquire, whether 
each of the persons who presented himself as one of the 
three children designated by the will, had, or had not, at the 
time of the will acquired the reputation of being such child : 
in the latter the nature of the enquiry would be precisely 
the same ; though it might be directed to a different number 
of objects. 

“ The case of Godfrey v. Davis*, was cited as an authority 
against the claim of the illegitimate children in the present 
case. That was a bequest in remainder to the eldest child, 

• l P. Will. -529. M7 V«. W». 

•ttVea.45, 
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male or female, of William Harwood ; and the Master of 
the Rolls held, that an illegitimate child of William Har- 
wood could not take ; although it was known to the testator 
at the time, of making his will, that William Harwood, had 
only illegitimate children : but there William, Harwood was 
a, single map, the event, of his. marrying, and having le- 
gitimate children, might fairly be looked to: and there was 
nothing apparent upon the face of the will, or to be col- 
lected from the state of William Harwood's family, which 
shewed, that the testator meant by the word ‘ child’ to de- 
scribe! no illegitimate child. In the present case we think, 
the. will itself points clearly and manifestly at illegitimate 
children. 

“ It has also been urged against this construction of the 
devise in favour of the illegitimate children, that, whatever 
the intention of the testator might be, it Was at least a pos- 
sible event that the testator might survive his wife, and 
marry Ann Lewis, and have children by her; in which event 
those legitimate children would answer the description of 
the testator’s children by Ann Lewis, and must necessarily 
take under, the will; and that it is an established and in- 
flexible tale of law, that legitimate and illegitimate children 
cannot take together under the general description of child- 
ren. We will, take the former part of this proposition to be 
true ; and we think, it is so. It was possible that the testator 
might outlive his wife, and marry Ann Lewis, and have le- 
gitimate children by her: the words of the devise are large 
enough to include such children, and there appears no ex- 
press intention tp exclude them,. though probably the testator 
had them not in contemplation. We incline to think there- 
fore, that such, children would take under, the devise; but the 
conclusion drawn, frpm thence,, that under the circumstances 
of. thjn.cege the illegitimate, children capnot*take with, them, 
is not, as we think, well founded. We think that the illegi- 
timate children tek)?>. because they: wmmxlearJy meant, and 
thfct if legitimate 1 children of, the description above-men- 
tioned would, uRq take*, it. is because the Words are large 
enough to reach them ; and the testator expressed no inten- 
tion to exclude them, though he did not contemplate their 
existence. When born, they would answer the description 
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of bis children by Ann Lewis, and being born in marriage, 
though after the will, the devise would as to them be free 
from all legal objection. 

“ It is said that this doctrine is opposed by the authority of 
several decisions, and the cases of Cartwright v. Vawdry 
and Kenebel v. Scrafton *, are cited, and relied on for this 
purpose. In the case of Cartwright ®. Vawdry, the testator 
gives his real and personal estates to his executors, in trust 
to apply a reasonable part of the produce in the mainte- 
nance, &c. of all and every such child or children as he 
might happen to have at his death, equally, share and share 
alike, until each of them should attain twenty-one or mar- 
riage ; then to pay such of them as became of age, or mar- 
ried, one-fourth of the whole income. The testator had one 
daughter, Mary, who was always treated as, and supposed to 
be legitimate, hut was actually born before marriage, and 
three younger legitimate daughters. Mary filed a bill for 
her share as a child; the others were desirous that she 
should share, but two were under age. 1 1 was contended that 
the division into fourths by the testator, shewed clearly that 
he meant to include Mary as a child ; but the Chancellor 
(Lord Loughborough) says, * it is impossible in a court of 
justice to hold that an illegitimate child can take equally 
with lawful children, upon a devise to children and he 
proposes, that as all were desirous of giving Mary her share, 
the cause should stand over until the youngest daughter 
should attain twenty-one ; which was ordered accordingly ; 
and the case does not appear to have been again heard of in 
court. It cannot therefore be considered as a decision. 
Lord Loughborough may have thought that the intent of 
the testator to include his illegitimate daughter was not suf- 
ficiently manifest ; and the doctrine laid down by him may 
be considered as applicable to these cases only, in which the 
word ‘ children’ is used generally without a clear intent ; 
as we think, there appears here on the part of the testator 
to include illegitimate children. We do not therefore think, 
that it bears with any weight upon the present cash. 


4 6 Vez. 580. 
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“ In regard to Kenebel v. Scrafton, the testator, ' James 
Bradshaw, having devised all his real and personal estate to 
a trustee, declared the-uses thereof in the following words : 

‘ I give all my personal estate whatsoever and wheresoever, 
&c. to my dearly beloved Mary Ann Simpson, one of the 
daughters of J. Simpson, &c. for her sole use and benefit 
for ever ; and I will that out of the rents, &c. of my said 
estates, my said trustee shall pay unto the said M. A. Simp- 
son, an annuity of 150/. for her life ; and in case I shall have 
any child or children by her who shall be living at my de- 
cease then I order,’ &c. ; and he proceeds to make a pro- 
vision for such children. The will bore date the 28th of 
January 1795, and the testator had one male child by Mary 
Ann Simpson then living. This child died on the 9th of 
June 1795, and on the 29th of August in the same year the 
testator intermarried with the said Mary Aihn Simpson, and 
had three children by her, two of whom were the defendants 
in the cause, the other having died. The question was, 
whether the marriage of the testator, and the birth of these 
children after the date of the will, operated as an implied 
revocation of it ; and the Court of King’s Bench were of 
the opinion that they did not so operate, holding that those 
children might take under the will. 

“ Perhaps it might have been well decided upon the facts 
of that case, that it did not sufficiently appear that the testa- 
tor intended to include illegitimate children in the devise ; 
inasmuch as both he and Mary Ann Simpson were single at 
the time when he made his will, and there was no impedi- 
ment to their marrying, and having legitimate children, who 
might be the intended objects of his bounty. From the 
language of the judgment however, it certainly seems that 
the court thought that the testator meant to provide for 
children of a different character and denomination from le- 
gitimate ; and yet they determine that legitimate children may 
take under the bequest. In every view of the case we think 
that they might, because the terms of the devise were large 
enough to comprehend them : but nothing is said in that 
judgment from which we can collect that where a devise evi- 
dently points at illegitimate children, and where legitimate 
children are admitted under it, because the words are large 
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enough to reach them, the illegitimate children cannot take 
together with the legitimate : nor that even in the case then 
before the court, if the illegitimate child had been living, 
he would not have been permitted to take with the legiti- 
mate children. 

“ But if it is an established and inflexible rule, that legi- 
timate and illegitimate children can in no case take together 
under the description of children, we should rather be dis- 
posed to say in the present case, that legitimate children 
could not take, notwithstanding the generality of the words, 
than that illegitimate children should be excluded, to the 
disappointment of the clear and manifest intention of the 
testator. It is observable that in the present case there are 
no legitimate children to contend with the illegitimate : but 
we have reasoned it on the supposition that there were both, 
as much of the argument was founded on the possibility of 
that event. 

“ We have stated the grounds upon which, independent 
of any authority to the direct point, our opinion in favour 
of the children is founded, and the manner in which it ap- 
pears to us that the arguments and authorities urged against 
the claim of these children, may be answered ; but there is 
one authority directly to the point, that illegitimate children, 
born, and reputed as such, before the will, may take as a 
class under the general description of children. We allude 
to the case of Metham against the Duke of Devon '. 

u That case arose upon a devise of 3000/. by the late Earl 
of Devon to all the natural children of his son, the late 
Duke of Devon, by Mrs. Heneage ; and the question was, 
whether the natural children of Mrs. Heneage, born after 
the will, should lake a share of the 3000/. No question was 
made but that the children born before the will, might le- 
gally take, and the Chancellor (Lord Macclesfield,) in 
stating the objection to the claim of children born after the 
will, clearly explains the ground upon which he thought the 
children born before the will, might take under that bequest. 

“ He says that bastards cannot take, until they havegained 
a name by reputation ; and again afterwards, that a bastard 
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could not take until he had a reputation of being such a one’s 
child; and that reputation could not be gained. before the 
child was born. It is evident, therefore, that under the 
description of all the natural children of his son, bj Mrs. 
Heneage, the Lord Chancellor thought that all who had ac- 
quired the reputation of being such children before the will 
was made, might legally take : and consequently that the 
enquiry must be, not who were in point of fact such child- 
ren, but who had acquired the reputation of being so. 

“ For these reasons we think that the three children of 
the testator John Wilkinson, by Ann Lewis, who had ac- 
quired the reputation of being such children before the date 
of his will, are entitled to his real estates under the will 
alone, without the aid of any other papers. 

<e A. Thompson, 

“ S. Le Blanc, 

« V. Gibbs.” 


“ The Load Chancellor, 

“ I have been favoured with the opinion of the three 
judges on the second point ; how far this book is to be con- 
sidered as describing the individuals who are to take under 
the will. The judges state their opinion in the following 
terms : 

“ ‘ Upon this point, as it regards the real estate, we agree 
in thinking the testator does not refer to the book, as con- 
taining the description of the persons to take under the will ; 
and it cannot be resorted to as part of his will for the pur- 
pose of ascertaining them.’ 

** This is expressed in very cautious and particular terms ; 
from which I understand they do not go the length of say- 
ing, that no part of the book can be considered as part of the 
wil). 1 believe they intended that, but it may mean, that at- 
tending to the particular manner in which the testator In that 
hook refers to subjects, as to which he gives directions, the 
reference is not to that part of the book, or that it does not 
make it part of the will. X collect however their opinion, 
that it must be by force of the will itself that these natural 
children are to take, and that they cannot have the benefit of 
the contents of this book as a description of them. 
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u A 8 this Is a case furnishing questions, not only of con- 
siderable importance, but of difficulty, and which probably 
may go to the House of Lords, 1 should not think it tight 
to state merely ihy opinion upon the two points, without the 
reasons ; and before the conclusion of the cause I shall have 
an opportunity of conversing with the judges, and under- 
standing precisely the grounds on which they proceeded. 

a The Lord Chancellor, 

“ This is a case in which the testator being a married 
man at the date of his will, his wife then living, and having 
no legitimate children, it is proved as a fact that he had three 
In&nt children bom of a woman named Ann Lewis, which 
three children, it appears proved, had gained the reputation 
of being his natural children. After the execution of his 
will he appears to have frequently re-published it; but it is 
only material to notice that he did re-publish it. after he had 
in a book expressly stated by a paper, not attested by three 
witnesses, who were the individuals he meant by the descrip- 
tion of certain devisees in his will. He re-published the 
will by a codicil, duly attested, of a date subsequent to that 
description ; and one question that lvas made is, whether 
that book is to be taken to be part of the will as to the real 
estate r . 

44 The two concluding clauses of the will, which must be 
taken as speaking from the moment of the last re-publica- 
tion, have reference to the book which has been produced, 
and it was particularly pointed out by Mr. Preston, that in 
one of these codicils, proved in the ecclesiastical court, the 
testator takes notice of the place where he wished to be bu- 
ried. Upon this question the judges have certified their 
opinion, that this book cannot be resorted to for the purpose 
of explaining who are the persons intended to take ; and t 
take them to have expressed their opinion So, in Order to 
avoid concluding the question, whether that book might be 
resorted to as evidence of the reputation, to fix the character 
of children upon these three devisees. 1 Say nothing at 
present upon that question, as I remain of the opinion l ex- 
pressed, that I find no authority to justify me in holding that 
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this book, with reference to the devisees, can be taken as 
part of the will, as to the real estate. It is not necessary to 
examine how far all the dicta to be found, where a will, at- 
tested by three witnesses, refers to an antecedent paper, can 
be supported ; but there was no period of this testator’s life, 
in which it could be asserted, that if he had died at the mo- 
ment, any book whatsoever would have formed part of his 
will. The book was ambulatory to the last moment of his 
existence ; and it is impossible, upon the principle of the 
case of Smart v. Prujean ", to maintain that this book was 
’ part of the will as to the real estate. If it could have been 
so considered, it would not have been necessary to consider the 
other question upon the will, as those papers would have 
given a distinct description of the persons intended : but if 
they are not to be taken as part of the will, it is necessary to 
consider the testator’s meaning, as it is to be collected 
agreeably to the rules of law upon the will itself. 

“ This is, as I have observed, the will of a man, married, 
his wife living at the time, having no legitimate children^ 
but three infants sufficiently proved to be at that time his re- 
puted children by Ann Lewis. The question is, whether those 
three children, who had gained the reputation of being the 
children of this testator, previously to the will, can take the 
property devised by these words, being illegitimate, or whe- 
ther the construction is not to be such children as he might 
have by Ann Lewis legally, in case his wife should die, and he 
should marry Ann Lewis, and have legitimate children by her. 
« Child,” “ The rule cannot be stated too broadly, that the descrip- 
fac'iemeans ** on > * ®hild, son, issue,’ every word of that species must 
legitimate, be taken prim& facie, to mean legitimate child, son, or issue : 

but the true question here is, whether it appears by what we 
call sufficient description, or necessary implication, that the 
testator did mean these illegitimate children, and to view the 
case as accurately as is necessaiy for the purpose of a deter- 
mination of that question, we must consider what would 
have been the effect, not only with reference to children, 
who had at the time of making the will gained the reputa- 
tion and character of being his children, but also as to fu- 
ture illegitimate children, who, though not to be considered 
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as his children at the moment of their birth, might hare 
acquired that character before his death ; and we must see 
what would have been the effect if it liad happened that, 
surviving his wife, he had married Ann Lewis, and bad 
legitimate children by her. The case has been very ably 
argued upon the view of all these events. 

“ In all the cases that I have seen, having relation to this 
question, the illegitimate children, if they were to take, 
must have taken, not by any demonstration arising out of 
the will itself, but by the effect of evidence dehors, read, or 
attempted to be read, with a view to establish, not out of 
the contents of the will, but by something extrinsic, who 
were intended to be the devisees ; and if my judgment upon 
this case is supposed to rest upon any evidence out of the 
will, except that which establishes the fact, that there were 
individuals who had gained by reputation the name and cha- 
racter of his children, that conclusion is drawn without suf- 
ficient attention to the grounds on which the judgment is 
formed : my opinion being, that, taking the fact as esta- 
blished, that there were children who had gained the repu- 
tation of being his children, it does necessarily appear on 
the will itself, that he intended those children. If that 
principle is just, and this case falls within its reach, all the 
cases cited are inapplicable to this. 

Ul In the case of Godfrey v. Davis 1 whatever was proved 
in the cause, nothing resulted from the will itself, shewing, 
that the testator knew those circumstances which were rea- 
soned upon. There is no doubt that child might have been 
persona designata : but the question was, where the will 
furnished nothing but the general description, ‘ the child of 
William Harwood,’ those terms were a sufficient indication 
of that intention. The question then, consistently with that 
case, will be, what is necessary in a will, describing the de- 
visee under the general term ‘ child,’ to enable the court to 
say, there is sufficient in that will, particularly to point out 
and manifestly and incontrovertibly to shew that the testa- 
tor intended a natural child ; taking the whole description 
together. With that decision I perfectly agree r my opinion 
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being} that there, was not enough in that will to shew, that 
the natural child was the persona designate. Harwood was 
a single roan, who might marry, and might have legitimate 
children; but the question in this case is as to a man mar- 
ried at the time of making the will, and stating incontro- 
vertibly, that he thought his wife would survive him. 
What could he mean by describing these as his children ; 
the children of a person, who, it. is plain, supposed he 
should die before he could get rid of the connexion he had 
by marriage, with another woman. 

The caRe of Cartwright®. Vawdry * also appears to me to 
be rightly decided : by the language of the will in that case 
the testator appears to have hod in contemplation, that there 
might be more or fewer children at her death, than there 
were, when he made his will; which is very material to this 
case. Though, it is true, there were three legitimate child- 
ren, and one illegitimate, the circumstances of the direction 
to apply the income in fourths can only afford a conjecture ; 
as if, between the time of his will und his death, one or two 
of these children had died, the division in fourths would 
liave been just as inapplicable as it was in the case that hap- 
pened. The question, therefore, only comes to this, — whe- 
ther the single circumstance of his directing the maintenance 
in fourths, compelled the court to hold by necessary impli- 
cation that the illegitimate child was to take by implication 
with the others, as much as if she had been, in the clearest 
and plainest terms, persona designata ; and my opinion is, 
that this circumstance is by no means sufficient. That tes- 
tator, it is clear, had made a will, which, though his death 
followed so quick, would have operated in favour of all 
his children, however numerous they might have been ; and 
in favour of subsequent legitimate children, even if every 
legitimate child he had before, had died. It was, therefore, 
impossible to say, he necessarily means the illegitimate child ; 
as it is not possible to say, he meant those legitimate child- 
ren. That will would have provided for children, living at 
the time of his death, though not at the date of his will. 
It. could not be taken to describe two classes of children, 
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both legitimate and illegitimate. Without extrinsic evi- 
dence it was impossible, upon the will itself, to raise the 
question. The will itself furnished no question, whether 
legitimate or illegitimate children were intended : but the 
question upon which the court was to decide, was furnished 
by matter arising out of, not in, the will. 

“ The case of Kenebel v. Scrafton 1 had for a considerable . 
time very great weight with me upon this question. The 
point immediately before the court was, whether the will of 
that testator, who was an uninarrried man, was revoked by 
his marriage and the subsequent birth of children. The 
opinion of the court, consistently with former authorities, 
was, that as marriage alone will not revoke a will, though Marriage 
connected with the birth of a child it will, yet those two 
circumstances would not have that effect, the will containing 
a provision for children, if the testator should have any. birth of a 

“ Upon what can be collected from what was said by the Exception, 
court, and from the argument, there was nothing upon the 
face of that will, raising a necessary implication, that legiti- 
mate children were not to take ; or that legitimate and ille- 
gitimate children could not take together, as it has been 
argued here, under the same description. It would be very 
difficult to make out, that they can so take : but that was 
not a difficulty with which the court had to contend in that 
case. If the eourt had thought that those words meant ille- 
gitimate children, the necessary effect of the subsequent birth 
of children would have been, that the will would have been 
revoked. We may conjecture that he meant illegitimate 
children, if he did not marry; yet notwithstanding that may 
be conjectured, the opinion of the court was, as mine is, 
that, where an unmarried man, describing an unmarried 
woman as dearly beloved by him, does no more than making 
a provision for her and children, he must be considered as 
intending legitimate children, as there is not enough upon 
the will itself to shew, that he meant illegitimate children ; 
and my opinion is, that such intention must appear by ne- 
cessary implication upon the will itself. 

“ With regard to that expression 1 necessary implication,’ 
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I will repeat what I have before stated from a note of Lord 
Hardwicke’s judgment in Coriton v. Hellier ; that in con- 
struing a will, conjecture must not be taken for implication ; 
but necessary implication means, not -natural necessity, but 
so strong a probability of intention, that an intention con- 
trary to that which is imputed to the testator, cannot be sup- 


“ I do not notice Earl v. Wilson n and all the other cases, 
as they only go to this ; that the description of son, child, 
&c. means primft facie legitimate son, &c. ; and all the 
cases, from the passage in Lord Coke ”, establishing, that a 
bastard may take by purchase, if sufficiently described, 
amount to no more than he must make that out upon the 
will itself. 

“ It was stated, with great force, that a decision in favour 
of these children, would introduce evidence which no court 
ought to endure ; that the mother must be called, for the 
purpose of enquiring from her, whether the illegitimate 
children were begotten by the testator or by other persons. 
That is not so. All the cases which negative the possibility 
of a natural child taking, under the general description of 
‘ the child of which A. is enseint by me,’ &c. are authorities 


that this is not the species of evidence by which the court 
enquires who are meant ; but the evidence of that is, that A. 
has acquired the name and character of son, or child, by re- 
putation ; and whatever disappointment it may be supposed 
a testator would feel, if, having had no concern with the 
creation of that child, he could see what was going on, yet, 
that child, if it had obtained the reputation of being his 
child, would take under that description ; though if he had 
been aware of the real fact, he would have prevented that by 
an alteration of his will ; but the true question is, had the 
child acquired a name and character that entitled the court 
to say, — that child is the person to take ? 

“ It was stated, very ably, that this might have done, if 
the description had been by a nick-name, a bodily infirmity, 
the place of birth, or residence of the child ; and it seems to 
be admitted, that if the testator had spoken of his three 
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children by Ann Lewis, that would have done ; but it is 
said, they cannot be described as a class. If that descrip* 
tion would have done, the ground must be, that the evidence 
establishes who are to take by reputation ; not as evidence 
of the feet. If you are to enquire who was the father of the 
children, you must do so in the same manner when he does 
not state their number : but in that case also, if it can be 
proved that there are three children who had acquired the 
reputation of being his children, they would take; and, if 
he had mentioned three children, and only two could be 
found who had the reputation of being his, those two only 
would take, though three were mentioned ; not being ex- 
pressly named in bis will. 

“ It was strongly urged farther, that though he might give 
to three children, by a description amounting to a designatio 
personarum , he could not give to natural children, as a 
class ; supposing he had used those words instead of any 
equivalent expression. Upon that question, whether he 
could give to natural children, as a class, whatever might 
have been my opinion, if this were res Integra , the case of 
Metham ®. the Duke of Devon ”, which has determined that 
a testator may give to natural children, as a class, has never 
been disturbed ; and' if it is to be now disturbed, this is not 
the place for that. 

“ It is farther contended however, that, if natural child* 
ren, then born, may take as a class, future natural children 
cannot. It is quite unnecessary now, to decide that ques* 
tion. Here are no after-born children ; and, with regard to 
the expression, * which I may have,’ though obviously future, 
yet upon the whole, it is clear that by those words, thd tes- 
tator meant to describe persons then, at the date of the will, 
in existence. Whether the cases cited from Lord Coke ", 
which are all cases of ' deeds, have necessarily established 
that no future illegitimate child can take, under any descrip* 
tion in a will, whether that. is to be taken as the law, it is 
not necessary to decide in this case. I will leave that point 
where I find, it, without any determination. It was farther 
argued, with great force, that if this testator had lived until 
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the death of his wife, as be did, and had afterwards married 
Ann Lewis, and had legitimate children by her, those child- 
ren must have taken ; and legitimate and illegitimate child- 
ren cannot both take under the same description ; and it 
would be very difficult to persuade me that they can : but, 
if my opinion is right, that upon the contents of this will 
the testator is proved to have intended illegitimate children, 
that question never could have arisen ; as then, though the 
devise is to illegitimate children, marriage and the birth of 
legitimate children would have the same effect as upon a de- 
vise to any stranger. 

“ The question, therefore, comes round to this ; whether 
upon the contents of this will it is possible to say, he could 
mean, at the time of making that will any but illegitimate 
children ; a married man, with a wife, who he thought would 
survive him, providing for another woman, to take after the 
death of his wife, and for children by that woman : it is im- 
possible that he could mean any thing but illegitimate child- 
ren ; and, if that devise would have comprehended legiti- 
mate children, that would be by an operation of law, that 
would have been an entire surprise upon him ; as he could 
not mean legitimate children by this will. If the will itself 
shews that, without any other evidence than what proves 
who were reputed to be his children, and, that being esta- 
blished, the will itself shews he meant to provide for them, 
so providing for them as necessarily to shew that they are 
his devisees, there is no authority that the devisees, whose 
character is so necessarily to be collected from the will, are 
not capable of taking. 

w The conclusion is, that these three children are upon 
the will itself, the whole taken together, without looking at 
the book, entitled to take, as the devisees of this testator. 

“ The injunction was dissolved : and theJbill dismissed 
* Sfraine r. Kennerley, post. 
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SWAINE e. KENNERLEY. 


1 Vesey and Beames, 469. 

“JAMES SWAINE, by his will, dated the 24th of 
August, 1796, derisedhis real estates to John Kent and of ‘ child- 
Samuel Kennerley, their heirs and assigns, upon trust, by will, m*- 
mortgage or sale to raise the sum' of 2100/. and lay out the ciiUdmi, 
same in their own names, in the purchase of freehold' lands, thedateof 
&c. and settle the same to the use of all and every the child tbc will, 
and children of the testator’s late son, Thomas Swaine de- tied, unless 
ceased, equally to be divided between or amongst them, to 
hold as tenants in common and not as joint tenants, and to ^ ^ 
the respective heirs of the body or bodies of all andevery and evi- ‘ 
such child and children issuing. bereceived 

“ The testator’s son, Thomas Swaine, left three children* 
of whom the plaintiff only was legitimate ; the other two, “| llcc b ti j&' 
Thomas and John Swaine, being born before marriage, acquired 
The bill prayed a declaration, that the plaintiff was entitled 
as tenant in tailin equity, to the whole 2100/., &c. All the ridldren. 

, . An only le* 

children were living at the date of* the will. gitimatc 

•on there* 
fore held 
entitled as 
devisee. 


MACKINTOSH v. TOWNSEND; 

16 Y-ezey J un. 839. 

“WILLIAM MACKINTOSH, by his will, dated 6th 
April, .1797, amongst other things, directed that the interest 
of 5000/. should be invested, in trust, with the magistrates estabiiihed 
of Inverness for the time being, and that {he interest of such not beiDg 
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sum should be appropriated for the education of five boy** 
in succession, to be selected from the descendants of differ- 
ent families named ; and the said sum of 5000/., as soon as 
might be expedient, was to be invested in lands, in the 
country. » 4 ' 

“ By a codicil, dated April, 1798, at sea, the testator 
gave some directions in the selection of boys for education, 
as to the preference of the families. . 

“ By another codicil, dated in London, Jupe 10, 1800, 
he gave 5 000/. ‘ in trust with the magistrates of Inverness, 
added to the 5000/. in the first part of his will, intended 
there for the education of certain boys, the interest pf which 
two sums, making in all 1 0,000/.,’ he directed to be paid 
to Mrs. Rae, during her natural life, and ‘ after her de- 
cease, that sum was to be vested in lands, for the education 
of boys, as above.’ He then directed, that the interest of 
whatever sums of money might appear above the legacies, 
should be appropriated to the education of boys, during the 
life of Mrs. Rae, directing the 10,000/., after her death, to 
be finally, and for ever secured on lands, for the education 
of boys, as formerly directed. 

a By two other codicils, the testator revoked the bequest, 
in favour of Mrs. Rae, and directed that the 10,000/. should, 
immediately upon his own death, be appropriated for the 
education of boys, as before described ; and he appointed 
the plaintiff his residuary legatee. 

“ The Lord Chancellor, in delivering his judgment 
on this case, observed, that upon examining the case of 
Oliphant v. Hendrie % in the register book, there appeared 
to be nothing special in it. The testator gave a sum of mo- 
ney, to be laid out in heritable securities in Scotland, for 
charitable purposes ; and Lord Thurlow’s decree was, that 
the legacy was good. This was a direct decision upon the 
point, and if he had more doubt upon it that authority 
bound him to determine that this was a good bequest.” 


1 BrOt C. C. 571* 
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BRODIE v. BARRY. 


Vesey and Beames, vol. 2. p. 127. 


“ ALEXANDER BRODIE by his will, dated the 9th Heir at 
°f August, 1810, duly attested for devising freehold estates, ritabiepro. 
devised and bequeathed to trustees, their heirs, executors, scotLmi, 
&c. all his freehold, leasehold, copyhold, and other estates, a J®* 
whatever and wheresoever situate, in England, Scotland and personal 
elsewhere, and all his personal estate whatsoever and where- EniiauX 11 
soever , upon trust to carry on his works for three years ; and |^ t0 elec " 
out of the produce, dividends and interest, as well as the 
rents of his estates, in the first place to pay salaries to the woman, the 
managers of his works, and the surplus to divide equally heHiua-^ 
among his nephews and nieces, who should be living at the hi^msArital 
time of his decease, share and share alike; and at the expi- ri^ht^not , 
ration of the said term of three years, to sell and dispose of * CC C * 
all his freehold and copyhold messuages, &c. ; and the money 
to arise from such sale to form a distributable fund, and bo 
payable, as after-mentioned in any codicil : and as to all the 
residue of his estate, not consisting in money, upon trust to 
consolidate it into one gross sum, and subject to, and in de- 
fault of appointment, to pay it equally among all his ne- 
phews and nieces, share and share alike ; as to the shares of 
three nieces, being married, for their separate use for life, 
with remainder to their respective children, and for want of 
children to sink into the residue. 

“ The testator died on the 6th of January, 1811, without 
issue, not having made any appointment, and leaving the de- 
fendant, Charles Brodie, his grand-nephew, heir aflaw, and 
customary heir by the law of England, and the defendant, 

VOL. II. 3 L 
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Betty Cock, one of his married nieces, mentioned in the will 
heiress by the law of Scotland, of all his heritable property 
in that country. The bill was filed by his other surviving 
nephews and nieces, submitting, that though the testator in* 
tended to dispose of all his real estate in Scotland, and all 
such his estate there as by the law of that country descends 
to the heir, comprised under the description of heritable pro- 
perty, yet the will not being conformable to the solemnities 
required by the law of Scotland, and therefore not passing 
such real estate and heritable property, the defendant, Betty 
Cock, ought not to be permitted to take such heritable pro- 
perty, in opposition to the will, and also a share of the other 
real and personal estate, as one of the nieces ot the testator, 
but ought to be put to her election, and praying, that she 
may be decreed to elect accordingly. 

u The answers submitted, whether the defendants, Brodie 
and Cock, ought to be put to their election ; and as to the 
defendant David Cock, taking no interest under the will, the 
property being given to the separate use of his wife, whe- 
ther he could be called upon to make such election as to the 
estate for life, to which he is entitled by the law of Scotland 
.in the heritable property, descending in his wife. 

“ Tiie Master of the Rolls. 

As to the u *t were now necessary to discuss the principles upon 

theXtinc- whicl * the doctrine of election depends, it might be difficult 

tion be. to reconcile to those principles, or to each other, some of the 

tween con- , , 7 

ditions i m - decisions which have taken place on this subject. I do not 

cxiwesKd, understand why a will, though not executed so as to 
cnce ;f r - P as8 rea ^ ® state, should not be read for the purpose of dis- 
election,#* covering in it an implied condition concerning real estate, 
freehold annexed to a gift of personal property, as it is admitted it 
holdestates mu8t k® reai * w ^ en BUC h condition is expressly annexed to 
ecninstthe such gift*. For, if by a sound construction such condition 
V»re. is rightly inferred from the whole instrument, the effect 
seems to be the same as if it were expressed in words. And 
then if it be rightly decided, that a will defectively executed, 

* Boughton o. Boughton, 2 Vei. 12. Sheddon v. Goodrich, 
SVez. 481. 
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is not to be read against the freehold heir, 1 have been some- 
times inclined to doubt whether any will ought to be read 
against the copyhold heir ; a will, however executed, being 
as inoperative for the conveyance of copyhold estate, as a will 
defectively executed is for the conveyance of freehold estate. 

“ It is true, however, that a court of equity does for cer- Smasto 
tain specified purposes look at a will of copyhold estate, to 
discover the intention, and will supply the want of a sur- of surren- 
render, in order to effectuate the intention so discovered, tain "cases** 
but has never attempted to supply the want of the statutory ^devise <ff 
formalities in the execution of a will of freehold estate, copyhold 
We cannot therefore reason conclusively from the one case refusing "to 
to the other. But whatever may be the foundation of the jf^execu- 
distinction, it is established ; and what is now to be consi- a . 
dered is, whether it be applicable to the decision of the case freehold, 
now before the court. 


“ This is, or is not, a case of election according as the Real pro- 

English will is, or is not to be read against the Scotch heir, fated by gU 

Where land and personal property are situated in, different {he country 

countries, governed by different laws, and a question arises where the 
. i „ , ’ . . A land lies: 

upon the combined effect of those laws, it is often very dif- personal 

ficult to determine what portion of each law is to enter into fyThatof 

the decision of the question. It is not easy to say how much domi * 

is to be considered as depending on the law of real property, 

which must be taken from the country where the land lies, 

and how much upon the law of personal property, which 

must be taken from the country of the domicil, and to blend 

both together, so as to form a rule, applicable to the mixed 

question, which neither law separately furnishes sufficient 

materials to decide. 


“ I have argued in the House of Lords cases in which 
difficulties of that kind occurred. Two of the most re- 
markable were those of Balfour v. Scott b , and Drummond 
v. Drummond. In the former a person domiciled in Eng- 
land, died intestate, leaving real estates in Scotland. The 
heir was one of the next of kin, and claimed a share of the 
personal estate. To this claim it was objected, that by the 
law of Scotland, the heir cannot share in the personal pro- 

* Stated in Somerville v . Lord Somerville, 5 Vez. 750. 
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perty with the other next of kin, except on condition of col- 
lating the real estate, that is, bringing it into a mass with 
the personal estate, to form one common subject of division c . 
It was determined however, that he was entitled to take his 
share without complying with that obligation. There the 
English law decided the question. 

. “ In Drummond v. Drummond, a person domiciled 
in England, had real estate in Scotland ; upon which he 
granted a heritable bond d , to secure a debt contracted in 
England. He died intestate, and the question was, by which 
of the estates this debt was to be borne. It was clear, that 
by the English law the personal estate was the primary fund 
for the payment of debts. It was equally clear, that by the 
law of Scotland the real estate was the primary fund for the 
payment of the heritable bond. Here was a direct conjticius 
legum. It was said for the heir, that the personal estate 
must be distributed according to the law of England, and 
must bear all the burthens to which it is by that law subject. 
On the other hand it was said that the real estate must go 
according to the law of Scotland, and bear all the burthens 
to which it is by that law subject. It was determined that 
the law of Scotland should prevail, and that the real estate 
must bear the burthen. 

66 In the first case the disability of the heir did not follow 
him to England, and the personal estate was distributed as if 
both the domicil and the real estate had been in England. 
In the second the disability to claim exoneration out of the 
personalty did follow him into England, and the personal 
estate was distributed as if both the domicil and the real es- 
tate had been in Scotland. 

“ Now what law is to determine, whether an instrument 
of any given nature or form, is to be read against an heir at 
law, for the purpose of putting him to an election, by which 
the real** estate may be affected. According to Lord Hard- 
wicke, and the judges who have followed him, that is a ques- 

° Ersk. Inst. Law of Scotland, 701. (5th edition). 

* As to the effect and nature of an heritable bond, see Bell’s 
Commentary on the Laws of Scotland, 206. Ersk. Inst. 194, and 
Hope’s Minor Pract. 35. 
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tion belonging to the law of real property, for they have de- 
cided it by a statute which regulates devises of land. Upon 
that principle, if the domicil were in Scotland, and the real 
estate in England, an English will, imperfectly executed, 
ought not to be read in Scotland, for the purpose of putting 
the heir to an election ; and upon the same principle, if by 
the law of Scotland no will could be read against the heir, 
it would follow that a will of land, situated in Scotland, 
ought not to be read in England, to put the Scotch heir to 
an election. 

<c Doubting much the soundness of that principle, I am 
glad that the case of Cunningham v. Gayner, relieves me 
from the necessity of deciding the question, as whichever 
law is applied to the decision of the present case, the result 
will be the same. As to the law of England, a will of land 
in Scotland must be held analogous to that of copyhold es- 
tate in England, and the will is equally to be read against 
the heir. It was said, a will of copyhold estate may have 
some effect here upon the copyhold : that is, if there is a pre- 
vious surrender ; but then the estate does not pass by the will, 
which operates' only as a declaration of the use. In that 
respect there is no difference between a copyhold and land in 
Scotland ; for if in Scotland there be a conveyance previously 
executed, according to the proper feudal forms, the party 
may by will declare the use and trust to which it shall 
enure. If the law of Scotland is resorted to as the rule, the 
case alluded to determines that the English will may be read 
against the Scotch heir, for the purpose of putting him to 
an election ; that too in the strongest case that could occur, 
for the will is stated to have been made on death-bed : 
liable therefore to the double objection ; first, that a will 
cannot affect land; and secondly, that on death-bed no 
valid conveyance whatever could have been made; yet it 
was held, that as the heir took benefits under that will, it was 
not competent to him to dispute any part of its operation. 

iC Upon the whole, therefore, the heir must make his 
election. The marital rights of the husband, wdio derives 
no benefit from that will, cannot be affected by that election/' 
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termined 
by the sta- 
tute, regu- 
lating de- 
vises of 
land. 

Effect of 
that, where 
the land is 
inSrotiand 
and where 
the domicil 
is in Scot- 
land, the 
estate in 
England, 
and an 
English 
will imper- 
fectly exe- 
cuted. As 
to the 
soundness 
of the prin* 
ciple, 
quaere. 

Analogy 
between a 
devise in 
Scotland, 
and a de- 
vise of co- 
pyhold in 
England ; 
the will 
operates as 
a declara- 
tion of the 
use of a 
previous 
surrender, 
in the lat- 
ter case, 
and of a 
previous 
convey- 
ance, ac- 
cording to 
the proper 
feudal 
form, in 
the former. 
Election 
against a 
Scotch 
heir, claim- 
ing under - 
an English 
will, not 
controuled 
by the law 
of death- 
bed. 
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Appendix of additional Cases, 


A will WHERE a will is suppressed or destroyed, relief may be 

or sup- had, if the property is real estate, in the Court ofChancery ; 
IiovTesta- an d if personal estate, in the Ecclesiastical Court ; but proof 
blished. must be exhibited of the existence and* contents of the will. 

The substance and effect however, under such circumstances, 
are usually all that can be expected to be proved ; and where 
this is done, the will so withheld or destroyed will be es- 
tablished according to the effect substantiated in evidence. 
A very recent case* at the Commons, was decided upon 
this ground. The testator made his will in August, 
1813, and bequeathed his property to two of his illegitimate 
children, and appointed D. their guardian, and his own trus- 
tee and executor. The testator died in January 1814 ; D. 
went the morning after his decease to his house, and finding 
there the brother of the deceased, read the will to him. 
The brother being angry at finding that nothing was left to 
him, snatched the will out of D.’s hand, and destroyed it. 
The paper propounded, was an affidavit, purporting to con- 
tain the substance of the will. 

The Court, after hearing the evidence read, was of opi- 
nion that the facts of the case were fully proved, and pro- 
nounced for the substance of the will, as contained in the 
affidavit. 

* Hendy v. Hendy, Prerog. Court, 8th of February, 1815. 
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three wituesses - 80 

DEAD MAN’S PART. 

What constitutes the dead man’s part 

II. 132 

DEBTS. 

1. Personal estate primarily liable 

I. 75, 76, note 

2. Next, estates devised for the pay- 
ment of debts - 76, note 

3. Next, estates descended 77, note 

4. Next, estates specifically devised 

ibid 

5. Devises and dispositions for pay- 
ment of, excepted out of the sta- 
tute of fraudulent devises 216 

6. Charges of debts in equity, within 

the exception - ibid 

7. Of the statute of limitations 

218, 219, note 

8. Legacy by a debtor to his credi- 

tor, exceeding, or equal to the 
amount of his debt, a satisfaction 
of his debt - IL 5 
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9; Cases in which this hile does not 
apply - .5, note 

10. Of the opposite influence of the 

conflicting rules that a debtor is 
not to be presumed to intend a 
gift to his creditor ; and that lega- 
cies imply a bounty ibid 

11. In equity, a debt not released by 

a Creditor’s making his debtor his 
executor - 30,' note 

12. Payment of debt to an executor, 
who has got probate of a forged 
will, discharges the debtor 63 

•13. So, payment to any person visibly 
acting as administrator is a good 
payment - 78 

14. Of the legal order in which ex- 

ecutors are to pay debts of their 
testators - - 97 

15 . — debts due to the crown 

by record or specialty 97 

16. debts due upon judg- 

ments against the testator 98, 99 

17 . specialty debts 100 

18 . simple contract debts 

101 *, 102 

19. Of an executor’s retaining for 

his own debt 102, 103 

DECLARATIONS OF A 
TESTATOR. 

1. How far such declarations are 

evidence - 11.46 

2. Contemporary declarations most 
to be attended to - ibid 

3. Declarations made after the will, 
more to be regarded than such as 
were made before the will 47 

4. But with different degrees of 

weight, all these declarations ad- 
missible - 47, 48 


DEED. 

1. The sealing and delivering of a 
deed presumable, if the hand- 
writing to it be proved v 

I. 117, note 

2. Distinction between tlie attesta- 
tion of wills and deeds, as to the 
question, whether evidence of the 

; cabscribing witnesses can be re- 


ceived against their own attesta- 
tion - - 162 

DERIVATIVE EXECUTOR. 

Who is such executor II. 53 

DESCENT. 

1. The descent is not broken by 
merely charging the estate witi 
payment of debts I. 218, note 

2. Of the devise to the heir ; when 

he takes by the will, and when by 
descent ibid, 512, note 

DEVISE. 

1. Of a rent out of land must be 
attested by three witnesses 

I. 79 

2. So must a devise of tolls, naviga- 

tion shares, commons, profits of 
stallage, petty customs, market, 
fair, piscary - 80 

3. Tb corporations, how , far good 

under 43 El. c. 44. 188 

4. Of lands to be sold, and the mo- 

ney to go to a charity, within the 
mortmain act - 194 

5. Of mortgages, terms of years, 
and of money secured on rates or 
tolls, also within the mortmain act 

195 

6. For the support or repair of what 
is already iu mortmain, good 

196 

7. Provisions of the statute of frau- 
dulent devises - 214,215 

8. Excepting clause of, saving de- 

vises and dispositions for payment 
of debts - 216 

9. But not, if such devise do not 

provide for payment in a practi- 
cable manner - ibid 

10. Charges of debts in equity, 

within the exception 217 

11. Proceedings, law and in equity 

on this statute - 219, 220 

12. Estates per auter vie, within this 

statute - 220 

13. Devise of lands to the heir at 

law, has no operation, In what 
case - 227, note 
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14. May be made of contingent and 
executory interests 260, note 

15. But not of a right of entry 

261 

16. But if, after disseisin, an entry 

be made, the disseisin is purged, 
and the title relates, and the lands 
pass by a will prior to the dis- 
seisin - 262, 263 

17. All devises of land are specific 

266, and note 

J8, Devise of real estate not revok- 
ed by testator’s bankruptcy 298 

19. A surrender in law is an ademp- 
tion of a specific devise 

313, note, 314, 315 

20. A general devise of lands does 

not include leaseholds 440 

21. But if testator leave none but 
leaseholds, they will pass 

441—443 

22. If a will be ineffectual to pass 
freehold for want of due execu- 
tion, this will not make the lease- 
holds pass by a general devise, 
applicable to freehold estate 

441, 442, note 

23. Leaseholds will pass where there 
are only such to answer the de- 
vise, although the devise be ex- 
pressly of the testator’s freeholds 

443 

24. And under the express devise of 
leaseholds, freeholds may pass, if 
such appears to be the intention 

444 

25. So, by the word 6 legacy,’ a de- 

vise of freeholds may be under- 
stood - 444, 445 

26. Whether a general devise of 
lands passes copyholds 445 — 449 

27. Whether the devise imports all 

that the testator has, or confers 
the entire dominion, it is the same 
in effect - - 488 

28. Difference between the phrases 
( freely to be enjoyed,’ and 6 to 
be freely disposed of’ 

488, 489, note 

29. Devise of land generally, if the 
devisee be charged in respect 
thereof, with the payment of a 
sum of money, carries the fee 

491 

30. So, if devisee be charged with the 

2 m 


payment of debts and legacies 

ibid 

31. Or, with a perpetual annual pay- 
ment . - . 493 

32. Or, with the payment of an an- 
nuity for the life of another 494 

33. Devise of land to trustees, for 

purposes which require the fee, 
passes the fee without words of li- 
mitation - - 495 

34. Devise of remainder or reversion 

carries the fee 507, 508 

35. Devise of the residue is equiva- 
lent to a devise over II. 241, note 

36. Form 6f, recommended where 
testator’s object is to preserve the 
estates devised in his family 

280, note 

37. Of the interest of the devisee in 
remainder, where the devisee for 
life dies before the testator 

381, note 

38. Of the 1 imitation over to the sur- 
vivors, after a devise to persons 
as tenants in common ibid, 490 

39. What contingent estates are de- 
visable - 490 

See also Construction of Words 
and Phrases. 

DEVISES (EXECUTORY). 

The nature and restrictions of such 
devises I. 546 — 552, notes 

DIRECTION TO SELL LANDS. 

1. A direction by will, to sell lands 

for certain purposes, does not so 
ultimately change the character of 
the property, as that the surplus, 
after the particular objects are sa- 
tisfied, may jpass by an unattested 
codicil - 1. 73 

2. The word < dispose,’ not a direc- 
tion to sell II. 232, note (2) 

3. Where a will, directing ihoney to 
be laid ont in land, points to a 
particular estate, if that estate fail, 
it may be laid out in other lands 

288, note 

4. Where the place, and not the es- 
tate, is specified 289, note 
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DISTRIBUTION OF AN IN- 
TESTATE’S EFFECTS. 

1. Posthumous children, and those 
of the halfiblood equally entitled 

11, 126 

2. Of advancement, and bringing 

into hotchpot • - 127 

3. Privilege of the heir in this je- 

spect - . 128 

4. Of the title of the father and 
mother of the intestate 129 

3. Grandfathers, grandmothers, qn- 
cles, aunts, nephews and nieces 

130 

6. Of the vesting of the distributive 

share - - ibid 

7. Distribution where a bastard dies 

intestate - - ibid 

8; Of distribution by the custom of 
London - 131 — 135 

2. Of distribution by the custom of 

York - 135—143 

DONATIO MORTIS CAUSA. 

1. Description of a ‘ donatio mortis 
causa’ - I. 10, note 

% The nature of such a gift defined 

11—13 

3. Distinction between it and a le- 
gacy - 11, note 

4. The subject of it must be actually 

delivered by the donor in his life- 
time - - ibid 

5. Stock or annuities cannot be the 
subject of such donation 

11, 12, note 

6. Bank notes and bonds may 

12, note 

7. Is liable to the duty on legacies 

13, note 

8. And also to debts on deficiency of 

assets - - ibid 

DOUBLE LEGACIES. 

Of the presumption against double 
legacies - II. 8 — 12 

DOUBLE PORTIONS. 

Of the presumption against double 
portions - II. 2 — 4 

DURESS. 

Vitiates a will - I. 33. 


ECCLESIASTICAL COURTS. 

1. The extent of the jurisdiction of 
ecclesiastical courts I. 171, note 

2. Determinations of ecclesiastical 
courts on the form of a testament 

172, et seq. 

EFFECTS. 

1. Import of the word c effects’ 

I. 472—474 

2. The words * of what nature or 
kind soever,’ do not enlarge the 
sense of the word i effects’ 

481, 482 

ELECTION IN EQUITY. 

1. An unexecuted will is not even of 

force to raise a case of election 
against a person taking a benefit 
in the personal estate by the same 
will - • I. 96—98 

2. But if in such unexecuted will 
there is a legacy to the heir, upon 
condition that he do not dispute 
the will, he is put to his election 

99—105 

3. The doctrine of election does not 

prevail against creditors taking 
benefit under a devise for payment 
of debts, and disputing the will in 
other points - 219, notes 

4. By a will directing future con- 
tracts to be carried into execu- 
tion, and the lands purchased to 
be conveyed to the uses of the 
will, the heir put to his election 

II. 481, 482 

5. Devise by an infant does not 
make a case of election 483 

6. The only instances of limiting the 

principle of election are, \st. an 
attempt to devise by a will not 
duly executed; 2<%, an attempt 
to devise by an infant 485 

7. The mere recital of an erroneous 
conception of right is no devise by 

, implication, so as to raise a case 
of election • 487 

ENTRY. 

1. Right of, not devisable by will 

I. 261 
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2. But if, after disseisin, an entry be 
made, the disseisin is purged, and 
the title relates, and the lands pass 
by a will prior to the disseisin 

262, 263 

3. Difference as to the effect of dis- 

seisin and subsequent entry, where 
the disseisin is before, and where 
it is after the will 280 

4. Effect of a re-entry upon a con- 
dition brokeq 282 — 284 

EQUITY. 

1- Whether equity will support as a 
trust a disposition, not valid as a 
nuncupative will for informality 

I. 184 

2. Devises for payment of debts 
greatly promoted in equity 

218, note (2) 

3. Equity will supply the want of a 
surrender of copyholds to the uses 
of a will, ill what cases 219, note 

4. Proceedings in equity on the sta- 
tute of fraudulent devises 

219, 220 

5. Superior relief in equity against 

executors - II. 153 

6. Who, in equity, are younger 

children - 455, note 

EQUITY OF REDEMPTION. 

1. Equity of redemption will not 

pass by the unattested will of a 
mortgagor - I. 94 

2. Difference between an equity of 
redemption, and a mere trust 

297, note 

ERASURE. 

1. An erasure in a will is no revoca- 
tion beyond the particular object 
of such erasure - I. 381 

2. Difference in the effect of altera- 
tion and erasure in a will 

332, 333 

3. Erasure of part of a will not 

necessarily a revocation of the 
whole - - 334 

4. If erasure alter the quantity or 
quality of the estate, it is a fresh 
exercise of the disposing power 

334, note 

2 


ESTATES IN GENERAL, 

1. All equitable estates of freehold 

'by wiR must be devised Hby will* 
executed and attested according to 
the statute ' • j: - J. 45 

2. General import.# the word * es« 

tate’ - 465,466 

3. Estate or estates, though; perilous 
larised by name and place, viy ill. 
carry the fee simple 467, 468 


ESTATES PUR AUTER VIE. 

1. In what manner estates pur auter 
* vie are affected by the statute of 

frauds - - 1. 46 

2. How they stood at the common 

law - 47 

3. Consideration of Lord Vaughan’s 
opinion, that such estates come to 
the heir by proper descent 48, 40 

4. Whether an executor can take an 

estate pur auter vie, as special oc- 
cupant - 52 — 54 

5. Whether the heir can take the 

surplus of such estate for his own 
benefit ; and how far the statutes 
have changed the nature of the 
estate - 54 — 59 

6. An estate pur auter vie is personal 
estate as to those who claim as 
creditors and representatives 60 

ESTATES BY CUSTOM. 

1 . Such estate, how affected by the 
statutes of wills and of frauds 

I. 36 

2. Copyholds not within them 

36—38 

3. Nor, trusts of copyholds 38—41 

4. Whether an appointment or de- 

claration of the uses of a copy- 
hold surrendered, may be without 
writing - - 41 

5. An attested will of copyhold re- . 
vocable by an unattested will ibid 

6. If any mode of execution be pre- 
scribed with respect to customary 
estates, it must be observed 

7. A testamentary disposal of the 
equitable estate in customary free-* 

2 
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holds, must be executed according 
to the statute of frauds 42 — 44 

8. But where there is a custom for 
surrendering these customary * es- 
tates to the uses of a will, they 
seem to be out of the statute 

44,45 

9. When a devise of copyholds will 
pass customary estates 451, 452 

10. What contingent estates are de- 
visable - II. 490. 

ESTATE TAIL. 

1. By what words an estate tail 

passes - I. 513, et seq. 

2. The formal words of limitation, 

whereby estates tail are to be 
created - 513 

3. Of the necessary words in a deed 

to create an estate tail 514 

4. What words are sufficient in a 
will, to create an estate tail 

516 — 518 

5. What words will enlarge an es- 
tate for life, into an estate tail 

519, 520 

6. Particular intention expressed, 

must give place to the general in- 
tention collected from the whole 
will - 521, 522 

7. A devise to one for life expressly, 
with remainders to first and other 
sons, and then a limitation over, 
in default of issue 523 — 526 

8. Issue co-extensive with heirs 
male, or heirs of the body 527 

9. A limitation to one, and his heirs, 
may be reduced by subsequent 
words to an estate tail 528 — 532 

10. A limitation, importing an estate 

* in tail general, may, by subsequent 

words, be confined to the heirs in 
tail male - 532, 533 

11. Estates tail may arise in a will 
. by implication merely, and with- 
out any express words of devise 

534— 537 

12. After a devise to A. and his 

heirs, remainder over, upon A.’s 
dying without heirs, + is generally 
void - - 537 


13. But if such remainder be to a 
person who might inherit to A., 
the words 6 without heirs,’ will 
be construed heirs of the- body 

538 

14. So, where the remainder is li- 

mited to the heirs of testator him- 
self - 538—540 

15. Of the implication of cross-re- 
mainders in estates tail 540 — 544 

16. Changes in respect to the rule of 

presumption 54 5 — 558 

17. The doctrine of opposing the 
implication of cross-remainders 
between more than two, has given 
way to the principle of consulting 
the testator’s intention 559 — 561 

ESTATE FOR LIFE. 

1. What words will pass an estate 

for life only I. 561, et seq. 

2. Where there are no words giving 

an inheritance, or plain grounds 
for inferring an intention so to do, 
the devisee takes only an estate for 
life - 563—570 

3. Where, though the land is charged, 
only a life estate passes 

570—574 

4. Where words, limiting an estate 
tail, have been curtailed in their 
effect to a life-estate, by succeed- 
ing explanatory words 574, 575 

ESTATES IN JOINT TENANCY, 
AND TENANCY IN COM- 
MON. 

1. What words respectively will 

create these different estates in a 
will - I. 583—592 

2. Of the effect of the word ( sur- 
vivor,’ added to words creating a 
tenancy in common II. 490 — 492 

EVIDENCE. 

1. Of the evidence of the attesta- 
tion of wills - I. 57 

2. In courts of common law, one of 
the subscribing witnesses may 
prove the attestation by others ibid 


* The word 1 equitable 9 stands in the margin of page 44,* by mistake for * cus- 
tomary.* s v 8 J 

t For * issue/ read 1 heirs/ in the margin of page 537. 
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3. And, if all the witnesses deny 
their signatures, still the devisee 
may go into circumstances to 
prove the execution of the will 

157, 158 

4. Whether evidence of the subscrib- 
ing witnesses can be received 
against their own attestation 

158—160 

5. Doctrine laid down generally on 

this point by Lord Mansfield, in 
Walton v. Shelly 161, 162 

6. Of the proof to establish a will of 
lands in courts of equity 162 

7. All the witnesses, if living, must 

be examined - 164 

8. If one of the witnesses be dead, 

proof of his hand-writing may be 
read - - 165 

9. Whether the hand-writing may 

be proved where a witness is be- 
yond sea - 166 

10. Of the proof of the hand-writ- 
ing of a witness, who, since the 
subscription has become insane 

167 

11. And in the case of an old will 

where no account can be given of 
a witness - 167, 168 

12. What necessary to proven will 
in the common and solemn form 
in the ecclesiastical court 

169, 170 

13. What necessary to establish a 

nuncupative will I81‘, 182 

14. Parol evidence admissible, of 

facts accompanying the cancelling 
of a will - 326 

1 5. But not generally admissible to 

coutroul an express revocation, or 
to eifectuate an alleged intention 
to revoke, not manifested by any 
act of the testator 336, 337 

16. The admissibility of extrinsic 
and parol evidence, in the case of 
ambiguities, considered 

II. 13—32 

17. Parol evidence admissible to re- 
but a resulting use 33, note (1) 

18. Examples of rules of construc- 

tion not to be opposed by extrin- 
sic evidence S3, 35 — 38 

19. Some equitable rules too strict 

to depend upon evidence of inten- 
tion - 33, 34 


20. Of the admissibility of evidence 

of the presumptive trust in the ex- 
ecutor for the next of kin of the* 
testator, as to the surplus undis- 
posed of by will 39—42 

21. Of the distinction between evi- 

dence to raise, and to rebut an 
equity - 42, 43, note 

22. Mr. Justice Buller’s observa- 
tions on the admissibility of parol 
evidence in these cases 43, 44 

23. Of the general admissibility of 
parol evidence to repel the pre- 
sumption agaiust the executor 

44, 45 

24. Testator’s declarations, how far 

evidence - 46 

25. Contemporary declarations, most 

to be attended to - 46 

26. Declarations made after the will 
more to be regarded than such as 
were made before the will 47 

27. But, with different degrees of 

weight, all these declarations ad- 
missible - ibid, 48 

28. Probate no evidence of a devise 

of real estate - 61 

29. The ledger book or a copy seems 

to be evidence as to personal es- 
tate - - 65 

30. But not as to land ibid 

31. Where the original will can be 
proved to be lost, probate even of 
a will of lands may be evidence 

66 

32. Where probate itself is lost, ex- 

emplification thereof admissible as 
evidence - 67 

33. Entry of revocation in preroga- 
tive court book, evidence of revo- 
cation of probate - ibid 

EXCOMMUNICATED 

PERSONS. 

\ 

Excommunicated persons cannot be 
either executors or administrators 
until absolution - II. 49 

EXECUTION OF A WILL. 

1 . One execution of a will sufficient, 

though the will be proceeded in 
at different times, and often sus- 
pended and resumed I. 123 

2. But not where a will is written 
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on different pieces of paper 

124 — 126, and notes 

3. Evidence of, see Attestation, 
Evidence. 

4. Where re-execntion bf an attested 
will of freehold estate necessary 
to give effect to the alteration 

332 

EXECUTOR. 

1. The term executor unknown to 

the civil law I. 8, note 

2. Whether he may be a special oc- 

cupant, considered 52 — 54 

3. Of the presumptive trust in the 
executor for the next of kin of tes- 
tator, as to the surplus undisposed 
of by the will - II. 39 — 43 

4. When a legacy takes away an 
executor’s right to the surplus 

41, note 

5. Mr. Justice Buller’s observations 

on the admissibility of parol evi- 
dence in these cases 43, 44 

6. Of the general admissibility of 
parol evidence to repel the pre- 
sumption against the executor 

44, 45 

7. Who may and who may not be 

an executor - 49* 

8. Appointment of an executor 50 

9. Of renunciation by an executor 

50, 51 

10. Derivative executor, who, 52 

11. Of the authority of executor, 
how derived, and when vested 52 

12. Relation of the probate 53 

13. Where executor dies before pro- 
bate - * ibid 

14. Penalty on executor acting with- 

out taking out probate for six 
mouths - 57, 58 

15. An executor cannot have pro- 
bate until twenty-one 58 

16. Where there are several execu- 
tors, probate how granted ibid 

17. Where there is both real and 
personal property, probate must 
be of the entire will ibid, 59 

18. Payment to an executor who has 

a forged will, discharges the 
debtor - 63 

19. Effect of the revocation of pro- 

bate on the intermediate acts of 

an executor - 67 


20. Of the power and interest of an 

executor in respect to the testa- 
tor’s property - 78 

21 . Di fference between an executor’s 

own property and that which is 
his as executor, in respect to the 
consequences of his legal acts and 
situations - ibid 

22. Of his interest in terms of years 
and leases - ibid, 79 

23. In personal things 79 

24. Fruit, grass, corn, and manure 

80 

25. Apprentices - ibid 

26. Literary property and letters pa- 
tent - - ibid 

27. Legal and equitable choses in 

action - 81 

28. Future and conditional interests 

in chattels - ibid 

29. In legacies due to his testator 

ibid 

30. Of the conversion of property 

84 

31. Remedies of executors, at law 

and in equity - ,87 

32. In what cases an executor has 

a remedy for a wrong done to the 
testator - ibid, 88 

33. Where the cause of action has 
happened since the testator’s death 

88 

34. When an executor is, and when 

he is not, liable to costs 89 

35. Of the relief given to an execu- 
tor by the statute 17 Car. II. c. 8, 

90 

36. And by the statute 8 and 9 W. 

III. c. 11. s. 6. - 91 

37. Temporary executor, executor 
of an executor, husband of an 
executrix, and co-executors 91 

38. Summons and severance, when 

suable - - ibid 

39. Consequences of the death of 
executors, as to suits depending 93 

40. Executor may prove a debt due 

to his testator under a commission 
of bankruptcy - 94 

41 . And obtain an adjustment of the 
creditors’ claims in equity ibid 

42. Remedy of an executor against 
his co-executor in equity ibid, 95 

43. Duties of an executor in respect 

to funeral and official charges 96 
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44. Legal order in which he must 

pay debts - 97 — 103 

45. As to the necessity for the as- 
sent of the executor, and its effect 

106 

46. Difference as to the effect of as- 

sent, in cases of general and spe- 
cific legacies - 107 

47. What amounts to assent 

108, 109 

48. • Of an executor’s execution of a 

legacy to himself - 110 

49. Liabilities, dangers and defaults 

of executors - 143, 144 

50. In what acts of his co-executor 

. an executor is implicated 145 

51. Of carrying on the testator’s 
trade with the assets 82, 146 

52. Executors of a deceased partner, 
in what case liable ibid, note 

53. Consequence of bankruptcy, 

where the testator’s trade is car- 
ried on by executor - 147 

54. Executor of an executor liable 
as such, for the waste committed 
by his immediate testator 148 

55. Consequences of wasting testa- 

tor’s assets, or of making a false 
defence to an action 149 

56. Where an executor may be held 

to bail - - 150 

57. Of the pleading by executors, 

and of the judgment and execu- 
tion against them - ibid 

58. Liabilities of husband and wife, 

executrix, reciprocally for waste 
done by the other - 152 

59. Consequences of the marriage of 

an executrix, where the testator 
is indebted to her, or where the 
husband is indebted to the testa- 
tor - - ibid 

60. An executor* may sue, but not be 
sued in a court of conscience 153 

61. Of the superior relief in equity 

against executors ibid 

62. Of the necessary parties to suits 

154—156 

63. Of the effect of promises by ex- 

ecutors and administrators to sa- 
tisfy claims upon the estate of the 
testator or intestate 1 57 

See Promises 

64. The statute has made no altera- 
tion in the mode of pleading, in 


actions upon the promise of an ex- 
ecutor - 1 59-— 164 

65. What allegations are necessary 
to be made in the pleadings in 
actions on the special promise of 
executors 160, 161 — 163, note 

66. The duty of executors to sell 

lands devised to be sold, if no one 
be appointed to sell 232, note 

67. Where trustees for sale are also 

made executors 233, note 


F. 

FAIR. 

Devise of the profits of a fair, by 
will, must be attested by three 
witnesses - I. 80 

FAMILY. 

1. What ambiguity is created by a 
devise to a person’s family II. 16 

2. Import of the word ibid, note 

FARM. 

What passes under this word 

I. 454 

FARMING STOCK. 

A devise of farming stock will pass 
what things I. 423, 424 

FATHER. 

1. Of his right to administer II. 70 

2. Share of, under the statute of dis- 
tributions - 129 

3. Share of, under the customs of 

York and London 142 

FEE SIMPLE. 

1 . Fee simple will be carried by a de- 
vise of 6 estate’ or 6 estates,’ though 
particularized by name 

J. 4 67, 468 

2. The fee will not pass by the 
word ‘ hereditaments’ alone 469 

3. But it will by the word ‘ inheri- 
tance’ - - 470 

4. In what instances a fee may pass 

in a grant, without the word 
heirs - 483, note 

5. A direction to purchase land for 

another, implies the purchase of 
the fee-simple - 490 

S 
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6* Appointment of a person to be 
heir, is a gift of the fee-simple ibid 

7. If land be devised generally, and 

the devisee of the land be charged 
in respect thereof with the pay- 
ment of a sum of money, he takes 
the fee - 491 

8. So, if such devisee be charged with 
the payment of debts and legacies 

491, 492 

9* So also, where the devisee is 
charged with a perpetual annual 
payment - - 493 

10. Or, with the payment of an an- 
nuity for the life of another 494 

11. By a devise to trustees for pur- 

poses which require the fee, the 
fee passes without words of limita- 
tion - - 495 

12. Passes by a devise of the remain- 
der or reversion 507, 508 

FELONY. 

A conviction of felony disqualifies 
for being a witness I. 130 

FELO^DE SE. 

1. The will of a felo de se, how far 
valid by the law of England 

I. 34 

2. The Roman law on this subject 

35, note 

FEME COVERT. 

1. Where her husband is banished 

for life, feme covert may make a 
will - - I. 25 

2. And act as a feme sole ibid 

3. If her paraphernalia be pawned by 

her husband, and sufficient assets 
be left to pay his debts, she may 
have them redeemed 26 

4. May make testamentary disposi- 
tions, in what cases ibid, 27 

5. Of administration by II. 70—76 

FEME SOLE. 

The will of a feme sole is revoked 
by subsequent coverture 

I. 33, 34 

FEUDAL SYSTEM. 

1. In what manner lands were dis- 
posed of by it I. 8—14 


2. Of the operations of the statutes 
of wills on the feudal system 14, 15 

FEUDAL TENURES 

Were abolished by 12 Car. II. c. 24. 

I. 15 

FIDEI COMMISSA. 

Nature of I. 8, 9, notes 

' FINE. 

The levying of a fine by a testator 
after making his will, to such uses 
as he shall appoint, if he die with- 
out a new will, operates as a re- 
vocation of his will I. 252 

FORGERY. 

Conviction of forgery disqualifies for 
being witness to. a will I. 130 

FRAUD. 

1. Fraud vitiates a will 7 1.33 

2. But a will not revoked by an act 
procured by fraud to be dotie 

247, 248 

3. Peculiar relief afforded by equity, 

in cases of fraud in making or ob- 
taining wills II. 62, 63 

FRAUDS, (Statute of). 

1. Restraints imposed by the statute 

of frauds, a consequence of the 
loose construction of the statutes 
of wills - I. 20, 21 

2. It retains the advantages of those 

statutes - 22, 23 

3. Does not extend to copyholds 

36, 37 

4. Nor to the trusts of copyholds 

38 

5. A will, disposing* of the equitable 
estate in customary freeholds, must 
be executed and attested agreeably 
to the statute of frauds * 42, 43 

6. But, where there is a custom for 
surrendering these equitable es- 
tates to the uses of a will, they 
seem to be out of this statute 

44, 45 

7. All equitable estates, if freehold, 

must be devised by a will, execut- 
ed and attested according to. the 
statute - - 45 
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8. Powers of appointment of lands 

to be executed generally by will, 
without any direction as to the 
mode in which such will is to be 
executed, must be executed by a 
will attested according to the sta- 
tute of frauds - 60 

9. The same doctrine holds with re- 
spect to trust estates 61 

10. Codicil, though part of a will, 
can have no operation on freehold 
estate, as part of the will, or by 
its own efficiency, unless attested 
as this statute directs 66, 67 

11. A sum of money devised out oi 
land is part of the land in equity , 
and within the statute of frauds 

72 

12. The cdurt cannot see the inten- 

tion of the testator with respect 
to his real property, unless he ex- 
presses it by a will executed ac- 
cording to the statute 77 

13. Terms attendant upon the inhe- 
ritance are within the statute FI 

14. Mortgages, in equitable cons : - j 

deration, are not within the clam i s 
respecting wills, in the statute cf 
frauds - - 12 

15. The statute not satisfied, if a t. - 
tator begins to sign in regular from 
and does not complete it 10 s 

16. The term 6 credible,’ in this 

statute, synonymous with compe- 
tent - - 1J2 

17. Construction of the sixth section 

of this statute 221, 222 

18. Grammatical reading of the lan- 
guage of this section, whereby it 
is brought into agreement with the 
provisions of the preceding c hi use 

2 3 

19. Of the legal distinctions founded 
upon this construction 224, 225 

FRAUDULENT DEVISES. 

1. Provisions of the statute of frau- 
dulent devises . I. 214 — 216 

2. Excepting clause in this statute, 
saving devises and dispositions for 
payment of debts 216, 217 

3. Devise for payment of debts out 

of the rents and profits only, 
within the exception 217 


4. But not where such devise does 

not provide for it in a practicable 
manner - ibid 

5. This statute extends to charges 

of debts in equity 21 7 

6. Proceedings at law and in equity 

upon this statute 219, 220 

7. A devise of estates pur auter vie, 

is within this statute 220 

FREEHOLD. 

All equitable estates of freehold 
must be devised by will, executed 
and attested according to the sta* 
tute of frauds - I. 45 

FUNDS. 

1. Stock in the funds cannot be the 
subject of a donatio mortis causa 

I. 11, note 

!. Property in, devisable by will in 
writing, attested by two or more 
credible witnesses 59, note 

j. Construction of bequests of stock 
in the public funds 425—430 

4. In what case a bequest of the in- 
terest and dividends will carry the 
stock itself 430, 431 

FURNITURE. 

\ . A bequest of household furniture 
will pass plate, in what cases 

I. 418 — 4 20 

2. Includes linen, china and pictures 

421 

3. But not books, globes, and ma- 
thematical instruments 421 

4. Nor wine - 423 


G. 

GAVELKIND LANDS. 
Whether gavelkind lands are de- 
visable by custom I. 5', note (3) 

GOODS AND CHATTELS. 

J. What things are comprised in a 
bequest of goods and chattels’ 

_ I. 414, 415 

2. What will pass by bequest of 

goods in a house . 415 

3. Difference between a bequest of 

goods in a house, and goods on 
board a ship 413 
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GRANDFATHERS, GRANDMO- 
THERS, AND GRANDCHILD- 
REN. 

1. What shares they are respectively 

entitled to, in distributing an in- 
testate’s effects II. 139 — 143 

2. Of devises to grandchildren 

248, 249, note 

grant. 

What words are necessary in a grant 
to carry the inheritance 

I. 483—487 

GRANT OF ADMINISTRA- 
TION. 

See Administration. 

GRASS. 

Grass and herbage will not pass by 
will, not duly attested I. 90 

GROUND RENT. 

A devise of ground rent will pass 
the reversion I. 463 

GUARDIANS BY WILL. 

1. Legislative provisions concerning 

the appointment of guardians by 
will - 1.205,206 

2. Different kinds of such guardians 
at common law, and by custom 

207—209 

3. Testamentary guardians can only 
be appointed by the father 210 

4. Guardian by will, cannot ap- 
point another guardian 210 

5. His authority extends only to le- 
gitimate children - ibid 

6. Probate not necessary to the ap- 
pointment of a guardian by will 

211 

7. Appointment of such a guardian 
may be made by deed, and is re- 
vocable by will, executed as the 
statute directs - ibid 

8. His power extends throughout the 

infancy of the parties, notwith- 
standing marriage ibid 

4). Remedies of a testamentary guar- 
dian . - 212 

10. Powers of a testamentary guar- » 

dian - ibid, 213 i 

11. Testamentary appointment of 
guardian under 12 Car. II. c. 24. 


is not revoked by a subsequent 
testamentary appointment, not 
duly executed according to the 
statute - 241, note 


H. 

HMES TEST AMENT ARI US 
ET INSTITUTUS. 

Difference between these two classes 
of heirs » I. 8, notes 

HANDWRITING. 

1. The handwriting of a deceased 

witness to the attestation of a will 
may be proved - I. 165 

2. Whether proveable where witness 

is beyond sea - 166 

3. The handwriting of a witness is 
proveable, who has become insane 
since the attestation of a will 167 

4. Proof of handwriting dispensed 

with, in the case of an old will, 
where no account can be .given of 
a witness - 167, 168 

5. The handwriting of testator must 

be proved, to render a will ef- 
fectual - 169 

HEIR. 

1. Heir to an estate *pur auter vie, 

takes not by descent, but as special 
occupant - 1. 49 

2. Whether he can take the surplus 

for his own benefit, and how far 
the statutes have changed the na- 
ture of the estate 52 — 60 

3. If, in an unexecuted will, there is 
a legacy to the heir, on condition 
that he does not dispute the will, 
he is put to his election 99 — 105 

4. He must be made a joint party 
with the devisee in actions on 
the statute Of fraudulent devises 

219, 220 

5. The word c heirs,’ necessary to 
carry the inheritance in a grant 

483—487 

6. In what instance a fee may pass in 
a grant, without the word 4 heirs’ 

483, 484 , note 

7. What words in a will are equiva- 

lent to a limitation to the hfiirs 

487,488 
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8. Appointment of a person to be 
heir, is a gift of the fee-simple 

490 

0. Effect of devise to the heir; 

when he takes by will ; when by 
'descent - 512, note 

10. Privilege of the heir, in case of 
advancement uuder the statute of 
distributions - II. 128 

11. Share of the heir, in the distri- 
bution of intestate’s effects 

127, 139— 142 

12. Heir at law of heritable proper- 

ty in Scotland, being a legatee of 
personal property in England, 
put to election - 513 — 517 

HEIR LOOMS. 

1. Derivation of this term 

I. 91, note 

2. Heir-looms cannot be devised .se- 

parately by the owner of the fee- 
simple - - 91 

3. What may be considered a heir- 
loom - - ibid 

HEREDITAMENTS. 

The word c hereditament’ will not 
pass the fee - T. 469 


2. Husband, in what case a trustee 
for the wife 237, note (6) 


I. 

IDEOTS. 

1. Ideot cannot make a will I. 28 

2. Nor be an, executor or adminis- 
trator - II* 49 

ILLEGITIMATE CHILDREN 

1 . When born may take by their names 
of reputation, or by words clearly 
describing them II. 367, note 

2. Under what words entitled 493 

3. An illegitimate child cannot take 
by the description of child of his 
reputed father, until he has ac- 
quired the reputation of such child 

496,497 

4. Under the description of child- 

ren in a will, illegitimate children 
existing at the date of the will, 
not entitled, unless proved by the 
will itself to bo intended; and 
evidence can only be received for 
the purpose of collecting who had 
acquired the reputation of child- 
ren - *511 


HOTCHPOT. 

]. Of bringing advancement into 
hotchpot - II. 127 

2. Privilege of the heir in this respect 

127, 128 

3. Lands descending by Borough 

English, not liable to be brought 
into hotchpot - 129 

HOUSES. 

1. Houses included in a devise of 

lands - I. 454 

2. What included under the term 

6 houses’ - 457 


HUSBAND AND WIFE. 

1. Respective liabilities of husband 
and wife, executrix, for waste 
done by the other II. 152, 153 


IMPLICATION. 

Necessary implication imports not 
natural necessity, but so strong a 
probability, that an intention to 
the contrary cannot be supposed 
II. 508 

INCONSISTENCY. 

1 . Inconsistency between two wills 

I. 229 

2. Between a will and subsequent 

acts - 236 — 240 

INFANTS. 


1. The testamentary capacity of in- 
fants commences in males at 14, 
and in females at 12 years of age 

„ T * 1-25 

2. infant cannot make a will of 

lands • 33 

3. Except by particular custom at 

14 - 46, note 
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4. Infants are subject to their testa- 

mentary guardians throughout 
their infancy, notwithstanding 
marriage before 21 211,212 

5. Of infant executors II. 49, 50 

6. When a legacy is to an infant, 
how it is to be paid 123, 124 

INHERITANCE. 

1. The devise of an inheritance will 

pass the fee - 1. 470 

2. What chattels follow the inheri- 
tance - . II. 82, 83, 84 

INSANITY. 

1. Insanity disqualifies from making 
a will, except in lucid intervals 

I. 28—32 

2. The handwriting of a witness to 

a will, who has become insane 
since the subscription, may be 
proved - - 1 67 

3. Insanity disqualifies for being an 
executor or administrator 11. 49 

INSTRUMENTS. 

1. Imperfectly executed instruments, 
in what cases revocative of a will 

1 I. 240—247 

2. Instruments executed by fraud or 

compulsion - 247 — 250 

INTENTION. 

1. Intention of testator, to what ex- 
tent it prevails . II. 27 — 31 

2. Some equitable rules too strict to 
depend on evidence of intention 

33, et seq. 

INTEREST. 

1. Interest, in what cases payable on 

legacies II- 114 — 120 

2. In favour of a child will com- 

< mence immediately 121 

3. Who is a child within this descrip- 
tion - 122, 123 

INTESTATE. 

1. Distribution of his effects under 


the statute of distributions 

125—130 

2. Distribution of such effects under 
the custom of London 131 — 135 

3. Distribution of such effects under 

the custom of York 135 — 143 

See also Administration, Admi- 
nistrator, Distribution. 

INTOXICATION. 

Effect of, on the testamentary ca- 
pacity - - 1. 28 

INTRODUCTORY WORDS. 

Of the force and operation of in- 
troductory words to a will 

I. 496—499 

INVENTORY. 

Effect of the direction for one in a 
will - II- 274 

ISSUE. 

The term 6 issue,’ is co-extensive 
with heirs male, or heirs of the 
body, in a will - I. 527 


J. 

JOINT TENANCY. 

1 Courts of law and equity lean 
against the construction of joint 
tenancy - I-, 583 

2. What has been the construction, 
where there are words importing 
an equality of interest, aud also 
a survivorship among the devisees 
583, 584—587. II. 490. 

JUDGMENT DEBTS. 

Debt dne upon judgment against 
testator, in what order to be paid 
II. 98, 99. 


1 
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K. 

KINDRED. 

The degrees of kindred staled 

11.69,70 


L. 

LANDS. 

1. Testamentary dispositions of lands 

belong to an advanced stage of 
society 1. 1 — 5, notes 

2. Among the ancient Germans 2 

3. And under the Anglo-Saxon and 

feudal systems - 3 — 6 

4. Under the ancient common law 

of England - 7 

5. May be disposed of by will, at 

what age - 25 

6. Of wills charging lands 

69, et seq. 

7. By a will duly executed, charging 
land generally with legacies', a 
testator enables himself to lay any 
number of additional legacies on 
the land, by a subsequent testa- 
mentary disposition unexecuted 

69—71 

8. A sum of money devised out of 

land, is part of the laud in equity, 
and such disposition is within the 
statute of frauds - 72 

9. But the person to whom the land, 

if purchased, would belong, may 
act upon the fund as real or per- 
sonal estate - 73 

10. Devise of, to be sold, and the 

money to go to a charity, within 
the mortmain act 194 

11. May be purchased for value, by 
trustees of money bequeathed for 
a charitable use, where the mode 
of disposition is undefined 201 

12. Devises of, for payment of debts 
only, are within the statute of 
fraudulent devises 216, 217 

1 3. But not unless the devise provide 
for payment in a practicable nurn- 


14. Devise of lands in fee to the 
heir at law, though inoperative as 
a will, yet operates as a revoca- 
tion, if duly attested 227, note 

15. Lands, acquired by purchase, 
after the will, do not pass by it 

260 

16. Difference between lands and 

personal estate, in the revocation 
of wills . - 264, 265 

17. All devises of lands are specific 

266 

18. A devise of lands does not in 
general include leaseholds 440 

19. But they will pass, if testator 
leave none but leaseholds to an- 
swer the disposition 441 — 443 

20. Whether the general words, 

‘ lands, tenements and heredita- 
ments,’ are alone sufficient to pass 
copyhold estates, without any spe- 
cial circumstances to indicate the 
intention - 449 

21. Lands include houses 454 

22. By a devise of the occupation, 

or of the rents and profits, the land 
itself passes - 461 

23. A direction to purchase land 

for another, implies' the purchase 
of the fee-simple 490 

24. Devise of land to trustees, for 

purposes which require the fee, 
passes the fee without words of li- 
mitation - 495 

25. Probate of will no evidence of 

a devise of land II. 64 

26. Nor the ledger-book 65 

27. But where the original will can 

be proved to be lost, the probate 
even of a will of lands may be 
evidence - 66 

28. In what case muniments of land 

will pass to the heir, and to the 
executor - 84 

LAPSE OF LEGACY. 

When it takes place, and how pre- 
vented II. 113, 256, note (3) 

LEASES. 

1. Whether a renewed lease passes 
under a prior disposition by will 
of the original lease X. 307 

2. In general, a renewal is a revo- 
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cation, whether it be of a chattel, 
or a freehold lease 308 

A material difference in this res- 
pect between freehold and chattel 

* leases - 309, 310 

4. Whether the renewal of a lease is 
a revocation of a will, depends 
upon*whether the design is specific 
or general - 311 

$. Where the disposing words could 
have passed the leases, if renewed 
in the testator's life, any renewals 
after his death 'by his representa- 
tives, will pass by such words 

318,319.11.487 

0. A tenancy from year to year is 
devisable and transmissible I. 319 

7. And the goodwill or tenant-right 

which accompanies it, passes with 
it ibid 

8. What words necessary to pass 
leases renewed,* after the passing 
of the will - II. 487 

LEASEHOLDS. 

m 

1. Leaseholds are not, in general, 

included under a general devise of 
lands - I. 440 

2. But, if the testator leave none but 
leaseholds, they will pass 441 

3. If the will be ineffectual to pass 
freeholds for want of due’ execu- 
tion, this will not make the lease- 
holds pass by a general devise ap- 
plicable to freehold estate 

441, 442, note 

4. Leaseholds will pass where there 
are only such to answer the devise, 
though the devise is expressly of 
the testator’s freeholds 443 

5. And, under an express devise of 
leasehold, freehold may pass, if 
such appear to be the intention 

444 

6. Of the effect of the clause direct- 
ing leaseholds to be settled as far 
as the law will allow, upon trusts 
correspondent to the uses of the 
freehold II. 295—299, notes 

LEDGER BOOK. 

1. A ledger-book or a copy seems 
to be evidence as to personal es- 
tate * 11.65 


2. But not as to land - ibid 
LEGACIES. 

1. How legacies were bequeathed by 

the Roman law I. 7, note 

2. Legata et fidei commissa, what, 

8, 9, notes 

3. Distinction between hereditas ex 
testamento, and legatum 8, note 

4. Difference between a legacy and 
a donatio mortis causH 

12, 13, note 

5. Legacy to a subscribing witness 
void, by 25 Geo. II. c. 6. 135, note 

6. Legacy given by mistake, how far 

revocable 338, 339, note 

7. Ademption of legacies by subse- 
quent advancements 383 

8. Whereter the subject of a specific 

legacy is withdrawn, the legacy 
must fail • . - 384 

9. The distinctions, as to what is 

specific and what is general, have 
run into great subtilty ibid 

10. A specific alteration of the thing 

bequeathed, seems to be a clear 
practical revocation - 385 

11. Of satisfaction of a legacy 391 

12. If a legacy given by will be 

adeemed, a codicil ratifying and 
confirming the will, will not set 
up the adeemed legacy 413 

13. The general rule is, that a be- 

quest of so much stock is a gene- 
ral legacy, unless there be some 
special ground for construing it 
specific - 428 — 430 

14. What words are necessary to 
charge the specific devisee with 
legacies - II. 458, note 

15. Where a bequest of the interest 
and dividends will convey the 
stock itself - I. 430, 431 

16. Legacy to a child, without stat- 
ing any specific purpose for whieh 
it is given, is a portion II. 3 

17. Legacies imply a bounty 

5, note (1) 

1 8. Legacy to a debtor, exceeding 

or equalling the amount of his 
debt, presumed to be a satisfaction 
thereof - 5—7 

19. State of the 4octrine as to the 
presumption of the courts in the 
case of double legacies, in the 
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same and in distinct instruments 

9, id 

20. Whether parol evidence is ad- 
missible to determine this question 

11 , 12 

21 In what cases a legacy takes 
way an executor’s right to the 
surplus - 41, note 

22. Of the executor’s interest in le- 
gacies due to his testator 82 

23. * Stamp-duties on legacies 

102—104, note 

24. Of the necessity for, and effect 

of, the assent of an executor to 
a legacy - 106 

25. Difference as to the effect of as- 

sent, in the cases of general and 
specific legacies - 107 

26. What amounts to such assent 

108, 109 

27. Of the executor’s execution of a 

legacy to himself - 110 

28. Of the time of vesting 

ibid, 111, 112 

29. Lapse of legacy 

113, 256, note 

30. Abatement of legacy 114 

31. Interest, in what cases payable 

on legacies r 114 — 120 

32. Where the legacy is to an infant, 

how to be paid - 123 

33. When a legacy given for an in- 
fant’s benefit one way, may be 
applied for him another way 

256, note (2) 

34. If a testator bequeath a certain 
thing which he specifies as being 
his own, the legacy will not have 
effect, unless that thing be found 
among the testator’s property 

466. note 

35. Substituted legacies stand charg- 

ed upon the same fuud as original 
legacies - 473, note 

36. Legacy to be laid out in land in 

Scotland, established, not being 
within Stat. 9 G. II. c. 36 511 

See Ambiguities. 

LEGATEE. 

1. A legatee must be capable of tak- 
ing under the testator’s will 

I. 35 


2. A legatee could not, either in the 

spiritual or common law courts, 
give testimony to the validity of 
the will, without releasing his claim 
to the legacy - 135, 172 

3. Legacy to him in what case void, 
by 25 Geo. II. c. 6. 

ibid, note (5) 

4. Legatees, erroneously supposed 
to be dead, are entitled to their 
legacies on proof of identity 337 

5. Of mistake in the name of lega- 
tees - - II. 14 

6. Where the name used happens to 

belong to a person in being, and 
who might be in the testator’s 
contemplation - 15 

7. Effect of a blank left for the name 

of a legatee - 24 

8. In case of devise of residue of 
personal estate, if the party shall 
attain 21, the profits in the mean 
time are considered to be given to 
the legatee, and are to accumulate 

454, notd 

LETTERS OF ADMINISTRA- 
TION. 

See Administration. 

LIABILITY OF EXECUTORS. 

The liability of executors stated 

II. 143—156 

LIMITATION TO HEIRS. 

1. What words in a will are equiva- 
lent to a limitation to heirs 

T . . . L 487 

2. Limitation to one and his heirs 

may be reduced by subsequent 
words to an estate tail 528 — 531 

3. A limitation, importing an estate 

in tail general, may by subsequent 
words be confined to the heirs in 
tail male - 532, 533 

4. Cases wherein the limitation is 
void, as being mounted on a fee 

542, note 

LIMITATIONS, (Statute of.) 

To what debts this statute applies 
. I. 218 } 219 } note 
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LITERARY PROPERTY. 

Literary property is transmissible to 
an executor * II. 80 

LONDON, (Custom or.) 

1. The restraints imposed by this 
custom upon the testamentary 
power, removed by statute 

I. 6, note 

% The custom of London as to the 
distribution of an intestate’s effects 
II. 131 

(1) Dead man’s part 132 

(2) Widow’s chamber ibid 

(3) Of the yebting under the 

„ custom - 133 

. (4) Of advancement under the 
statute - ibid, 134 

LUNATIC. 

1. Cannot make a will, except in 
lucid intervals * I. 28- — 32 

<2. Lunacy, at the inception of a 
will, vitiates it - 33 

3. But no subsequent loss of intel- 

lect will vitiate a will, good at its 
inception - ibid 

4. A lunatic cannot be an executor 

II. 49 


M. 

MANOR. 

1. What words iuclude a manor 

I. 453 

2. What passes by the word 4 manor’ 

454 

MARKET. 

Pevise of a market must be by will 
attested by three witnesses I. 80 

MARRIAGE^ 

1. Marriage alone not a revocation 
of a will ; 4s with the birth of a 
child it is* Exception, where the 


will provides for children 

II. 507 

2. Marriage, subsequent to a will, 
and the birth of a child, is an im- 
plied revocation, as well of a will 
of real, as of personal estate 

1.347. 11.488— 490 

3. Origin, and gradual adoption of 

this rule, I. note (2) 

4. Whether the previous disposition 
of the whqle estate is necessary to 
ground the application of the rule 

348, note (3) 

5. Lord Mansfield’s doctrine in re- 

spect to the admissibility of ex- 
trinsic evidence to rebut the pre- 
sumption - 348 

6. The principle of the rule accord- 
ing to Lord Kenyon >349 

7. Whether a will is revoked by the 
birth of more children by a first 
marriage after tlie will, and a se- 
cond marriage without children 

350 

8. Of the effect of a second mar- 
riage, and the birth of children, 
where the wife and children were 
provided for by settlement, and 
there were children by a former 
marriage before the will 

350, 351. II. 488. 

9. Of a subsequent marriage, and 
the birth of a posthumous child 

I. 351—353 

10. Marriage, and the birth of a child, 
must concur, and both events must 
take place after the will, to pro- 
duce a revocation 354 — 357 

11. Whether this presumption of re- 

vocation may give way to circum- 
stances - 358 — 370 

12. Effect of a woman’s marriage 

upon her will 371 — 375 

1 3. Consequence of the marriage of 
an executrix, where the testator is 
indebted to her; or where her 
husband is indebted to the testator 

II. 152 

14. Of conditions in restraint of 

marriage 240 — 246, note 

* MARRIED WOMEN. • 

1. A married woman .may make a 
will, and act as feme sole, where 





(he husband is banished for life 

I. 25 

2. Under what circumstances a mar- 
ried woman is intitled to have her 
paraphernalia redeemed from pawn 

26 

3. She may make testamentary dis- 
positions, in what cases 26, 27 

4. Coverture at the inception of her 

will vitiates it - 33 

• 5. Of the proving of a will of a mar- 
ried woman 345, note 

6. The marriage of a woman after 

making her will, is alone enough 
to revoke it, without the birth of 
a child - 371 

7. Whether, if she become discovert 

again, and die a Widow, the will 
is revived - 372 373 

8. A married woman may execute a 

power, given to her while sole, 
to be executed daring marriage, 
and if it be exercised before 
marriage, it will be revoked by the 
marriage - 374, 375 

9. A married woman may be an ex- 
ecutrix - II. 50 

10. Where no trustee appointed, the 

husband becomes a trustee for his 
wife - II. 237, note 

MESSUAGE. 

What is included under the term 
‘ messuage’ - I. 456 

MILITARY TENURES. 

When and how abolished I. 15, 16 

MISTAKE. 

1. The doctrine of mistake, as af- 
fecting the revocation of wills 

1. 336 

2. Where a testator expressly re- 
vokes under a misapprehension of 
facts, the revocation fails 337 

3. But the mistake must appear to 
be in that which constitutea the 
impelling motive to the revocation 

338, and note 

4. Of mistakes in the names of per* 
sons being legatees in a will 

0.14 

5. Name mistaken; where the name 


used happens to belong to a person 
in being, and who mightbe In the 
testator’s contemplation. ft 

MONEY. 

* 

1. Money devised ont of land, it 

part of the land in equity : andf 
such disposition is Within the sta* 
tute of frauds - 1. 7 % 

2. But the person to whom the land* 

if purchased, would belong, may 
act upon the fund as real or per** - 
sonal estate * .78 

3. A direction by will to sell lands 

for certain purposes, does not so ♦ 
ultimately change the character of 
the property, as that the surplus, 
after the particular objects are 
satisfied, may pass by an unat- 
tested codicil u - ibid 

4. Devise of money, arising from 
the sale of lands, to go to a cha- 
rity, void under the mortmain act. 

194 

5. So, a devise of money secured on 

rates or tolls - 195 

6. So, money given to be laid out on 

lands - 195 — 198 

7. But if money be bequeathed, 
leaving the mode of disposition 
undefined, it seem9 a purchase may 
be made for value by the trustees 

201 

8. Money, directed to be laid out 

in buying a particular estate, if 
that fail, may be laid out in pur- 
chasing other lands 288, note 

9. Where the place, aud not the es-* 

tate, is specified 289, note 


MORTGAGES. 

1 • Mortgages, in equitable considera-' 
tion, not within the clauses re- 
specting wills, in the statute of 
frauds I. 92, 93 — 95 

2. But this equitable consideration 
of a mortgage, as personal estate, 
not permittedfto narrow tl|e effect 
of the statute of mortmain 

95, note 

3. A devise of a mortgage within the 

statute of mortmain igg 
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4 * A mortgage revokes a will at law, 
but only pro tanto in equity 

293, and note 

5. In equity conveyances by way of 
mortgage, or for payment of debts 
generally, are only revocations to 
the extent of the charge 

294, 295 

6. The true ground on which mort- 
gages in fee are in equity consi- 
dered only as revocations pro tanto 

296, 297 

7. Difference between an equity of 

redemption of a mortgage, and a 
mere trust - 297, note 

MORTMAIN. 

1. Nature of a gift in mortmain 185 

2. Origin and effect of the statutes of 

mortmain - 186, 187 

3. Provisions of the mortmain act, 

9G.2.C. 36 ' - 191,192 

4. Purview of this statute, how con- . 
strued by Lord Hardwicke 

193, 194 

5. Devise of lands to be sold, and 
the money to go to a charity, 
within the statute of mortmain 

194 

6. So, mortgages of terms of years, 

and money secured on tolls or 
rents - - 195 

7. So, money given to be laid out in 

lands - 196—198 

8. But a devise for the support or 

repair of what is already in mort- 
main, good - 198 

MUNIMENTS OF LAND. 

In what case muniments of land will 1 
pass to the heir, and when to the 
executor - - II* 84 


NAMES. 

1. Of mistake in the name of lega- 
tees! in a will * - 11.14 

% Name mistaken, where the name 
nsed happens to belong to a per- 
son in being, and who might be in 
the testator’s contemplation 15 


3. Effect of a blank left for the 
name of a legatee - 24 

NAVIGATION SHARES. 

Devise of navigation shares must be 
by will attested by three witnesses 

I. 80 

NOTE. 

1. Note of hand cannot be the 
subject of a donatio mortis causa 

I. 12, note 

2. But bank note9 may ibid 

See also Bank Note, and Promis- 
sory Note. 

NUNCUPATIVE WILL. 

1. Legislative provisions concerning 

nuncupative wills 179, 180 

2. In what cases they are permitted 

181 

. 3. Degree of evidence necessary to 
prove such wills - ibid 

4. Not pleadable before probate 

182 

5. Cannot alter a written disposition 

183—184 

6. Nuncupative wills may be made 

by soldiers and seamen 185 


OBLITERATION. 

Obliteration of the name of one 
trustee in a will, a revocation pro 
tanto, as to him only I. 335, 33G 

OCCUPATION OF LAND. 

The devise of the occupation of land, 
carries the land itself !• 461 

OFFENCES. 

1. What offences disqualify a witness 
I. 130, 132, note 
% *The infamy of the offence, and 
not the punishment disqualifies 

^ 181, 132 

5 OUTLAW. 

I 1. The will of an outlaw is wld 

la 35 
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2. An outlaw may be an executor 

11.50 


; PARTNERS. 

How far the executors of a deceased 
partner are liable II. 140, note 


PATENTS. 

An interest in a patent transmissible 
to an executor II. 80 


PAROL EVIDENCE. 

1. Where admitted, to set right mis- 
takes in the names of legatees 1 

II. 14 

2. Admissible to rebut a resulting 

use - 33, note (l) 2 

3. Parol evidence never admissible, 

where there is no ambiguity to call 
for explanation, and where the 
will may operate according to the 
words, without any such foreign 
help - - 32 ! 

4. Of the admissibility of parol evi- 
dence in cases of presumptive trust 

in the executor, for the next of £ 
kin of the testator, as to the sur- 
plus undisposed of by will 39 — 43 3 

5. Observations of Mr. J ustice Bul- 

ler on the admissibility of parol 4 
evidence in these cases 44 

6. Testator’s declarations, how far 
evidence; contemporary declara- * 
tions most to be attended to 46 

7. Declarations made after the will, 
more to be regarded than such as 

. were made before the will 47 

8. But with different degrees of 

weight, all these declaration ad- 
missihle * 5 

. PARTITIONS. 

1. Partition not t in general a moca. 

- ‘Slffere^cT 1 between tenants in 
common, and “ 0 £ 1 

partition, the will 30 i— 305 

. « . . -;il may be so confined in 

toked by partition , 


PENALTY. 

1. Penalty on acting as executor, 

without taking out probate for six 
months - II. 5 7, 58 

2. Penalty on administrators acting* 
without taking out letters of ad- 
ministration for six months 71 


PERFORMANCE. 

1. Distinction between performance 
and satisfaction in equity 

I. 386, 387 

2. There may be performance pro 

tanto - - 388 

3. Constructive performance by a 

collateral act - ibid 

4. The constructive performance must 

correspond in time with the stipu- 
lated benefit - 389 

5. Satisfaction is the general term, 
expressing the final effect of per- 
formance, election, and revocation 

390—392 

I PERJURY. 

Perjury disqualifies for being a wit- 
ness I. 130—132, note 


PERSONAL ESTATE— ^PER- 
SONALTY. 

1. An estate pur'auter Vie, in what 
case to be considered as personal 

estate * * 

2 A sum of money demised out ot 
* land, is part of the land in equity ; 
and such disposition is within the 

statute of. frauds ‘ *' 7 * 

3. But the person to whom the land, 
if purchased, would Jielong, may 
act upon the fund, as real or per- 
sonal estate * 

n2 
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4. Personal estate liable, in the first 
instance, to the payment of debts 

75, 76, note 

5. 'Wills of personal estate, how 

proved - 160, 170 

6* Difference as to lands and per- 

• sonal estate 264, 265 

7. Of revocation of wills of personal 

estate - - 375 

8. Case said to have given rise to the 
clause in the statute 20 Car. 2. c. 3. 
for invalidating unwritten revoca- 
tions of wills of personal estate 

375, 376 

0. There must be clear evidence of a 
present intention, to effectuate the 
revocation - 378 — 381 

10. At common law, no remainder 

of personal estate could be in 

strictness limited - 433 

11. Personal things pass to the per- 

sonal representative, except in cer- 
tain cases - II. 70, 80 

12. All equitable rights in personalty 

come to an executor 81 

13. Of the conversion of real into 
personal estate in equity, when 
partial, and when total 235, note 

14. Origin of, and observations upon 
the accumulation act, in respect 
to personal estate 

450—454, note 

15. A trust by will, for accumula- 

tion beyond the period allowed by 
the accumulation act, is void only 
for the excess 454, note 

16. In case of devise of residue of 
personal estate, if party attain 21, 
the intermediate profits are con- 
strued to be given to legatee, and 
are to accumulate - ibid 


PETTY CUSTOMS. 

The devise of such customs by will 
must be attested by three wit- 
nesses - 1 . 80 


PISCARY. 

The dtfflJe of a piscary by will must 
be attested by three witnesses 

1.80 


PORTION. 

Presumption against double por~ 
tions - II. 2—4 

POWERS. 

1. Powers of appointment, to be 
executed generally, by will, with- 

. out any direction as to the mode 
in which such will is to be execut- 
ed, must be. executed by a will 
attested according to the statute 
of frauds - 1. 60 

2. And so with respect to trust es- 
tates - - 61 

3. But, if such power extend to per- 
sonal as well as to real estate, and 
the will be unexecuted to pass real 
estate, it may, nevertheless, be ef- 
fectual to pass personal estate 

61—64 

4. A power may be exercised with- 
out reciting it 63, note 

5. A man cannot by will reserve a 

power of disposing of real estate 
by a future unattested will or co- 
dicil - - 65 

6. Whatever terms the creator of a 
power chuses to subject it to, they 

I must, in general, be strictly com- 
plied with - ibid, note 

7. Difference between a conveyance 

to uses and a will, in respect to 
the legality of reserving a power 
of future disposition 67 

8. Powers of a testamentary guar- 
dian - 212, 213 

9. An appointment by will made 

under a power, works by the will 
according to the nature and quali- 
ties of such an instrument 343 

10. So, in respect to a will of copy- 
hold, though not properly the act 
by which the estate is tranferred 

343 — 346 

11. If a power of disposing by will 

be given to a woman while sole, 
to be executed during marriage, 
and such power be executed before 
marriage, it will be revoked by 
the marriage 374, 375 

PREAMBLE. 

The force and operation of a pream- 
ble . I. 496— 499 
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PREMISES. 

The effect of the word 6 premises’ 
considered - I. 464, 465 

PRESUMPTION. 

1. Of presumptions against double 

portions . II. 2 — 4 

2. Presumptions against debts being 

paid by legacies - 5, 6 

3. Distinction between presumptions 
and positive rules of construction 

7 

4. Presumptions against double lega- 
cies - - 8 — 12 

5. Distinction between admitting 
evidence to raise and to rebut a 
presumption or an equity 

42, note 

PROBATE. 

1. Of probate of will in the com- 
mon form - I. 169 

2. Of probate of a will in the so- 
lemn form - 170 

3. Of nuncupative wills 180, 181 

4. Nuncupative will not pleadable 

before probate - 182 

5. Of soldiers’ and seamen’s wills, 

exception in favour of 185 

6. Not necessary to the validity of 

an appointment of guardian by will 
under 24 Car. 2. c. 24 21 1 

7. Different methods of proving a 

will - II. 54—57 

8. Penalty on acting as executor 

without taking out probate for six 
months - 58 

9. An executor cannot have probate 
until twenty-one - ibid 

10. Where there are several execu- 

tors, probate may be granted to 
one, with a reservation for the 
rest - - ibid 

11. Where there is both real and ' 
personal property, probate must 
be of the entire will ibid, 59 

12. Where testator has been so long 

absent that his death may reason- 
ably be presumed, probate may be 
granted ■* . - 59 

13* The probate 4a conclusive" evi- 
dence aa to thewttl,but the legal 


existence of the probate itself may 
be controverted 60, 61 

14. Probate no evidence of a devise 

of real estate - 64 

15. But where the original will can* 
be proved to be lost, probate even 
of a will of lauds may be evidence 

66 

16. Where the probate is lost *67 

17. Of the revocation of probate, 

and the effects thereof ibid 

PROFITS. 

1 . Devise of the profits of a stallage 

by will, must be attested by three 
witnesses - 1. 80 

2. A devise of the profits of land 
will pass the land itself .461, 462 

PROMISES. 

1. Promises of executors or adminis- 

trators, to satisfy claims upon the 
estate of the testator or intestate, 
considered - II. 157 

2. To bring the party within the 

protection of the statute of frauds 
he must have been actual execu- 
tor or administrator when hfe made 
the promise # - ibid, 158 

3. The statute has made no altera- 
tion in the mode of pleading, there- 
fore, though the promise is made 
in writing, the declaration must 
still set forth the consideration; 
though it is not necessary to shew 
that the promise was in writing 

159—164 

4. But, though the declaration need 

not state the promise to have been . 
in writing, if such promise be 
pleaded by the defendant, the ple& r 
should shew it to have been in 
writing - 160, 161, note 

5. What allegations are necessary to 
be made in the pleadings in actions 
on the special promise of execu- 
tors and administrators 

162, 163, note 

PROMISSORY NOTE. 

4 note of hand cannot be the sub* 
ject of a donatio mortis causb 

* 1* 12, note ? 
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PROOF. 

1. What proof of the attestation and 
execution of wills- is required by 

« the common law I. 157 — 162 

2. Of such proof in courts of equity 

163—168 

3. Of the proof of wills of person- 
alty - 168 — 185 

PROPERTY. 

1. The import of the word explained 

I. 470—472 

2. Advantage of testator’s consider- 
ing all the property as personal 

II. 231, note 

PUBLICATION OF A WILL. 

1. On the formality of publication 
previously to the statute of frauds 

I. 120 

2. What is now requisite to consti- 
tute a sufficient publication 

120—122 

3. It is not necessary that the testa- 
tor should declare to the witnesses 

r the nature of the instrument to be 
signed - 24, 25, note 

PURCHASERS. 

1. Of the clause in wills for discharg- 
ing purchasers, and of their liabi- 
lity in the absence of such clause, 
to look to the application of the 
purchase money II. 232, note (3) 

2. Where such clause is omitted, in 

what way the omission may be 
cured - 428, note 

3. Of the rule respecting trustees be- 
coming purchasers 236, note 

4. Where debt unsatisfied, and pur- 
chaser colludes with executor, he 
becomes a party to the devastavit 

429, note 


Q. 

QUALIFICATION OF WIT- 
/ NESSES. 

1. Of the qualification of witnesses 


generally - I. 130 

2. What offences disqualify 

ibid, 132, note 

3. It is the infamy of the offence and 

not the punishment^ which dis- 
qualifies - . 131 

4. The word i credible,’ as it is used 
by the statute, must be understood 
in the sense of competent 132 

5. Opposition in sentiment between 
Lords Mansfield and Camden, on 
the import and exigency of the 
word 6 credible,’ in the statute 

137—142 

6. Qualification of attesting wit- 
nesses in the Roman law 

133 — 135, and notes 

7. Of the rule of the spiritual and 
common law courts, where the 
witness was a legatee or devisee 

135—137 


R. 

REAL EFFECTS. 

What things will pass by this term 
I. 473, and note 

RECORD. 

Debts due by record, in what order 
to be paid - II. 97 — 99 

RECOVERY. 

Of the effect of a common recovery 
after a will made • I. 251 

REDEMPTION, (Equity of.) 

1. An equity of redemption will not 

pass by mortgagor’s will, unat- 
tested - -94 

2. Difference between an equity of 
redemption and a mere trust 

297, note 

RE-ENTRY. 

1. Effect of a re-entry upon a con- 
dition broken - 1. 282 

2. Whether, if a testator alien upon 
condition after making bis will} 
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and then enters for the- condition 
broken, the will is revoked 

282—284 

RE-EXECUTION. 

Of the re-execution of a will, with 
a repetition of the ceremonies re- 
quired by statute I* 405, and note 

RELATION. 

1. The doctrine of, in general, re- 
specting the revocation of wills 

I. 279, et seq. 

2. Will in many cases help acts in 

law, but will never help the acts 
of parties - 280, note (3) 

3. Will not defeat lawful collateral 

acts - 282, note 

4. Defined in its strict sense 

284—286 

5. Of relation in respect to copy- 

holds - - 287 

6. The execution of all things exe- 
cutory respects the oiiginal act, 
and shall have relation thereto, 
and all make but one deed though 
done at several times 292, note 

7. Residuary words in a will, how 
far words of relation 502 — 507 

8. Relation of the probate to an ex- 
ecutor II. 53, 460, 461, note 

RELATIONS. 

1 . Import of the term 6 relations’ 

II. 35, note 

2. Bequest to, to be construed by 

what rule 35 — 37, in notes 

REMAINDER. 

1. What will pass by the devise of 

a remainder I. 50 7, 508 

2. After a devise to A. and his heirs, 
a remainder over upon A.’s dying 
without heirs, generally void 537 

3. So, where the remainder is limit- 

ed to the heirs of the testator 
himself - 538, 539 

4. Of the implication of cross re- 
mainders 540 — 544, et seq. 

5. Of the properties of a remainder, 
vested and contingent 

540—542, note 

% 

See Devise, 38, 39 


REMEDIES OF EXECUTORS 
AND ADMINISTRATORS. 

The remedies for and against execu- 
tors and administrators at law and 
in equity, stated II. 87 — 95 

RENEWAL OF A LEASE. 

1. The renewal of a lease, in gene- 

ral, a revocation of a will, whe- 
ther it be a chattel or a freehold 
lease - - 1. 308 

2. A material difference in this re- 

spect between freehold and chattel 
leases - 309, 310 

3. Whether the renewal of a chattel 

lease is a revocation, depends upon 
whether the design is specific or 
general - 311 

4. Where the disposing words would 
have passed leases, if renewed in 
the testator’s life ; any renewals 
after his death by his representa- 
tives, will pass by such words 

318, 319 

RENT. 

1. Devise of a rent out of land mu if 
be attested by three witnesses 

I. 79 

2. Devise of money secured on rents 
within the statute of mortmain 

195 

3. Devise of the rents and profits of 
land will pass the land itself 

461, 462 

4. Devise of the ground-rent will . 

pass the reversion 463 

RENUNCIATION. 

Of the renunciation by an executor, 
what, and how made II. 50, 51 

REPUBLICATION OF A WILL. 

1. Doctrine of the early decisions 
relative to republication of wilts 

I. 393—395 

2. A will republished by repeating 

upon it the ceremonies required 
by the statute 395, note 

3. Whether there can beany implied 
revocation of a will, since the sta- 
tute of frauds , 395— 397 
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4 p If an estate be limited to B. and 
his heirs, and B. die in the testa- 
tor’s lifetime, the devise lapses ; 
and the republication of the will 
does not give the heir of B. a claim 
by purchase * 398 

3* The same law prevails where the 
devise is of an estate to a man and 
the heirs of his body, succeeded by 
the words *and for want of such 
issue’ - ibid, 399 

6 . Of republication by codicil 400 
7 * A codicil, being executed and at- 
tested by three witnesses is a re- 
publication of a wijl 403 

§• According to the present doctrine 
every codicil, unless it be confined 
in expression, is a republication 
of a previous will, if duly executed 
and attested 404, 405 

0. A direct republication or re-ex- 
ecution is an unequivocal act, mak- 
ing the will operate precisely as if 
it were executed on the day of re- 
' publication - 405, 406 

|0. If a will have a specific reference 
to a thing subsisting when it was 
first published, but subsequently 
withdrawn, the republication of it 
by a codicil will not make it ope- 
rate upon another thing, which has 
come by substitution in place of 
thething so withdrawn, though si- 
milar in amount and quality 

406, 407 

11. The effect of a codicil as a re- 

publication may be restrained by 
its special terms - 408 

1 2. If a will is republished, contain- 

ing a general devise of the testa? 
tor’s estates, an estate only con- 
tracted for after such devise, will 
pass - 409, note + 

13. Of the republication of wills of 

personal estate ? 410 

14. The destruction of the revoking' 
instrument may operate as an 
implied republication, by set- 
ting 4p the original will 

413,413 

M- As no subsequent writing, since 
the statute of frauds can republish 
a wifi of lands, so neither will it 
■republish a wiU of personal estate, 
gates duty executed 413 


RESIDUARY CLAUSE IN A 
WILL. 

1. Of the effect of a residuary clause 
in a will - I."50l 

3. How far residuary words are to 
be considered as words of relation 
503—505 

3. Different effects of the residuary 
clause in respect to real and peiv 
sonal estate * - 509 — 513' 


REST, RESIDUE, AND RE- 
MAINDER. 

1. The import of these words ex* 
plained - I. 503 — 507 
3. A residuary devise comprehends 
and carries the remaining interest 
II. 376, note 

REVERSION. 

What will pass by a devise of a re- 
version - I. 508 

REVOCATION OF WILLS. 

1. Of the revocation of wills in ge- 
neral - I. 321 

2. Clause of the statute of frauds, 
relative to such revocation 

332, 223 

3. Grammatical reading thereof 223 

4. Legal distinctions founded upon 

this construction 224, 225 

5. A man cannot make an irrevoca- 
ble will 225, note (1) 

6. Of express revocation 225, 226 

7. Implied revocation 226 

.8. Whether the attestation of the 

witnesses must express the testa- 
tor’s signature to have beeii in 
their presence 225, note (2) 

9. A will rendered inoperative by 
Extrinsic circumstances may re* 
yoke aforjner wiU 227 — 229 

10. Where any inconsistency exists 
between two wills, the revocation 
of the former is confined in its 
extent to the subjects of the in? 
consistent dispositions 229 — 234 

11. An express intention torjayoke, 
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BO actual revocation 235 — 237 

12. Inconsistency between the will 

and subsequent acts 236 

13. Grant of a less interest than was 

given to the same person, a revo- 
cation in toto - 237 

14. But not to a stranger ibid 

15. Or if the grant had a different 

commencement - 238 

16- Where there are two inconsist- | 
ent wills of the same date, both 
void for uncertainty 239 

17. Imperfect acts and instruments, 
how far revocative of a will 240 

18. No intention to revoke can be 
inferred from a will of lands hot 
executed according to the statute 

241, and notes 

19. But other legal acts, though in- 
strumentally inoperative, may ne- 
vertheless revoke a will 242 

20. And if a will be properly exe- 

cuted, though by circumstances 
extrinsic it is prevented from 
operating, it may, nevertheless, 
revoke a prior will - 242 

21. Therefore, imperfect instruments 

of conveyance will revoke a prior 
will - 243, and note 

22. So, a power of appointment, ill 

executed - 244 

23. So, grants to persons under dis- 
abilities - 245, 246 

24. Acts, procured to be done by 

fraud or compulsion, are no revo- 
cation - 247 — 250 

25. Of the effect of subsequent legal 

conveyances - 251 

26. Recovery by tenant in tail, after 

making his will, to his own use 
in fee, is a revocation ; and this, 
though he declares he does it to 
cotffirm his will * 251 

27. So, if testator, after making his 
will? 1 evy a fine to such uses as he 
shall appoint, and die without a 
new will? it is a relocation 252 

28. So, a feoffment by a tenant in 

fee, after making his wUl, is a re- 
vocation r 252 

29. So is an ineffectual recovery 

ibid 

30 . Conveyance upon a special trust, 
or for a particular purpose, how 
for* revocation ibid* 353, 254 


sas 

31. Where 4b at which is done to an 
equitable estate, would, if the es- 
tate were legal, pass it out of one 
person to another, such act is a 
revocation in equity, upon tbo^rvd* 
of equitas* sequitur legem ; $45 

32. If the estate is parted with* but 
for a moment, and the same use it 
taken back, the will is revoked 

255-r25$| 

33. At the time of making the will 

testator must be actually seised, ' 
and continue so to the time of his 
death - 259 

34. If a man having an equitable 

estate, makes a will, and after- 
wards takes a conveyance of the 
legal estate to himself and his heirs, 
it is no revocation - 268 

35. But if, having the legal estate, 

he devises it, and then passes it to 
trustees for himself and his heirs, 
it is revoked - 269 

36. If, where the legal estate is called 
in after a will made, any new use 
is engrafted upon it, the will is 
revoked * 269, 270—276 

37. A change of trustees, no revo- 
cation - 275 

38. Revocation in equity by articles 
to sell for a valuable consideration 

277, 278 

39. Revocation of wills, how far ef- 
fected by the doctrine of relation 

279 et seq. 

40. Difference as to the effect of dis- 
seisin and subsequent entry, where 
the disseisin is before, and where 
it is after the will 280, 281 

41. Whether, if a testator aliens 
upon condition, after making his 
will, and then enters for the con- 
dition broken, the will is revoked 

' 282, 283 

42. Mortgage, a revocation of wills 

at law - 393 

43. But only .a revocation pro tanto 

inequity ibid, and .note 

44. In equity, conveyances by way 
of mortgage, or for payment of 
debts generally, are only revoca- 
tions* to ^the extent of the charge 

45- The true ground on which imort- 
gsges in fceere mmfomb ikequi- 
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ty only as revocations pro tanto 
296, 297 

46. Conveyance in trust for testator 
himself, a revocation 298, note 

47. Bankruptcy of testator, to what 
extent a revocation of his will 

ibid 

48. Partition is no revocation of a 

will - 300 

49. Where any other purpose is de- 
clared beside the mere purpose of 
partition, the will ia revoked 

301—305 

50. But a will may be so confined in 

terms as to be of necessity revoked 
by partition - 306 

bl. Renewal of a lease is a revoca- 
tion, whether it be of a chattel or 
of a freehold lease - 308 

62. The question, whether the re- 
newal of a chattel lease is a revo- 
cation, depends upon whether the 
design is specific or general 311 

53. Cancelling a will an equivocal . 

act, the operation of which in re- 
voking a will must depend on the 
testator’s intention - 321 

54. If testator makes a second will, 

and in tertns revokes the first, but 
it appears that the revocation of 
the first will was only to give ef- 
fect to the second, the second 
will is no revocation, if ineffec- 
tual for want of proper attesta- 
tion - - 322 

55. The tearing of a will must be 

done animo revocandi 323 

56. What evidence is admissible to 

determine the intention, and what 
tearing or burning is sufficient to 
revoke - 324 

57. A cancelled will is not necessa- 

rily revived by the destruction of 
a substituted will - 328 

58. If testator make duplicates, and 

cancel one, the effect of the other 
is destroyed - » 330 

59. Alteration or erasure no revoca- 

tion of a will beyond the particu- 
lar object of such alteration or 
erasure - 331, 332 

do. The erasure of part of a will, 

• not necessarily a revocation of the 
whole - 334 — 336 

frl. Patoland extrinsic evidence, not 


admissible to control an express 
revocation - 336, 337 

62. Where a testator revokes under 
an obvious misapprehension of 
facts, the revocation fails 337 

63. But the mistake must appear to 
be in that which constituted the 
impelling motive to revocation 

338, 339, and notes 

64. Accident and surprise how far 

operative in the revocation of a 
will - 340—342 

65. Of the revocation of wills made 

under powers - 343 — 346 

66. Marriage and the birth of a 
child an implied revocation, as 
well of a will of real as of perso- 
nal estate 347, II. 488 — 490 

67. Origin and adoption of this rule 

ibid, 348, note 

68. Whether the previous disposition 
of the whole estate is necessary to 
ground the application of the rule 

348, note (3) 

69. The principle of the rule, accord- 
ing to Lord Mansfield 348 

70. The principle of the rule accord- 
ing to Lord Kenyon 349 

71. Whether a will is revoked by 
the birth of more children by a 
first marriage after the will, and a 
second marriage without children 

350 

72. A second marriage and birth of 
children where the wife and child- 
ren were provided for by settle- 
ment, and where there were child- 
ren by a former marriage before 
the will, not a revocation 

350 

73. A subsequent marriage and the 
birth of a posthumous child, ope- 
rate as a revocation 351—353 

74. Marriage and the birth of a child 
must concur, and both events must 
take place after the will, to pro- 
duce a revocation 354, 355 

75. This presumption of revocation 
may give way to circumstances 

358—370 

76. The marriage of a woman after 

making her will, is alone enough 
to revoke it without the birth of a 
child - - - 371 

77. Whether, if she become disco- 
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vert again and die a widow, the 
will is revived - 372 

78. Where a power is given to a mar- 

ried woman while sole, to be exe- 
cuted during marriage, if such 
power be executed before mar- 
riage, it will be revoked by the 
marriage - 374, 375 

79. Of the revocation of wills of 

personal estate 375 — 377 

80. There must be clear evideuce of 

present intention to effectuate the 
revocation - - 378 

81. An alteration in pencil effectual, 

if there be a sufficient proof of a 
dispositive intention 382 

82. A conversion or specific altera- 
tion of the thing bequeathed a 
clear practical revocation 385 

83. Satisfaction in equity, how far a 

revocation - 386 — 392 

RIGHT OF ENTRY. 

1. Right of entry not devisable by 

will - 1. 251 

2. But if, after the disseisin, an en- 

try be made, the disseisin is purg- 
ed and the title relates, and the 
lands pass by a will prior to the 
disseisin - 262, 263 

3. Difference as to the effect of dis- 

seisin aud subsequent entry where 
the disseisin is before, and where 
it is after the will 281 

ROMAN LAW. 

1. A view of the Roman law, rela- 
tive to testaments I. 2 — 5, note 

2. The power of bequeathing lega- 
cies under it 7 — 10, notes 

3. As it respects a donatio mortis 

causa - 10, note 

RULE IN SHELLY's CASE. 

General explanation of this rule 

I..531 — 534, note 


S. 

SATISFACTION (in Equity). 

1. The doctrine of satisfaction in 
equity considered I. 386 


2. Distinct meanings of the terms, 
satisfaction and performance 

ibid. 387—389 

3. Satisfaction the general teim, ex- 
pressing the final effect of per- 
formance, election, and revocation 

390—392 

4. Portion to a. child, where a con- 

structive satisfaction, in toto or 
pro tanto - II* $ 

5. Parol evidence admissible to prove 

a subsequent portion to be in. sfi- ‘ 
tisfaction of a legacy 4 

6. Legacy by a debtor to his credi- 

tor, exceeding or equal to the 
amount of the debt, presumed to 
be satisfaction of the debt 6 

SEALING. 

1. Sealing a will, whether a signing 
within the statute of frauds 

I. 109—111 

2. Stamping equivalent to sealing 

114, note 

3. If the handwriting to a deed be 

proved, the sealing and delivery 
to be presumed 117, note 

SECURITIES. 

The propriety of giving the power of 
varying securities considered 

II. 237 ? note (5) 

SERVANTS. 

Who in titled under a bequest to ser- 
vants - II. 275, note 

SHELLY’s CASE. 

1. General explanation of the rule 
in this case I. 531 — 534, note 

2. Application of the rule 

534— —536,’ note 

Signature. 

1. Signature of testator and wit- 

nesses, when first required by the 
Roman law ' * I* 4, note 

2. Not now necessary to & wiil of 

personalty - 5, note 

3. What is a sufficient signature to 

a will - . - 106 

4. Whether sufficient signing, if a 
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will be written by a testator’s own 
hand, and his name inserted 

107 

$. If testator begin to sign in 
regular form, and do not com- 
plete it, the statute, as it seems, is 
not satisfied - 108 

8. Whether, sealing is signing 

109—111 

7. Whether the making of a mark, 
where the party is unable to write, 

- is a sufficient signing or subscribing 

112 

8. Sufficient, if the witnesses attest, 
upon the testator’s acknowledg- 
ment of his signature, without ac- 
tually seeing him sign 114 — 1 1 9 

SIMPLE CONTRACT DEBTS. 

In what order simple contract debts 
are to be paid II. 101, 102 

SOCAGE. 

Military tenures, when converted 
into socage 1.15,16 

SOLDIERS AND SEAMEN. 

In what cases soldiers and seamen 
may make nuncupative wills' 

I. 185 

SPECIAL OCCUPANT, 

1. The heir to an estate pur auter vie, 
succeeds to it as special occupant 

I. 48- — 52 

2. Whether an executor may be spe- 
cial occupant - 52 

SPECIALTY DEBTS. 

In what order specialty debts are to 
he paid - 1 1. 97, 100 

* 

STALLAGE. 

Devise of the profits of a stallage by 
mill, must be attested by three 
witnesses - 1.80 

STAMP. 

It testator twe hfe name on a 


stamp, suffioient if he impress his 
name, instead of writing it 

1.114, note 

STAMP DUTY. 

Amount of the stamp duty on lega- 
cies II. 104—106, note 

STATUTES (Construction of). 

See Construction % of Statutes. 

Statute of Frauds. 

Statute of Fraudulent Devises. 

Statute oe Limitations. 

See Mortmain. 

Statutes cited or appended. See 
the Tables of Statutes prefixed to 
vol.I. of this Work. 

STOCK IN THE PUBLIC 
FUNDS. 

1. Stock cannot be the subject of a 
donatio mortis causa I. 11, note 

2. Is devisable by will in writing, at- 

tested by two or more credible 
witnesses - 69, note 

3. Construction of bequests of stock 

in the public funds 425 — 427 

4. The general rule is, that a be- 

quest of so much stock is a gene- 
ral legacy, unless there is some 
special ground for construing it 
specific - 428 — 430 

5. In what case a bequest of the in- 

terest and dividends will carry the 
stock itself - 431 

STOCK (Farming). 

What will pass by a bequest of farm- 
ing stock • I. 423, 424 

STOCK (Live' and Dead). 

What will pass by a bequest of such 
stock - 1. 423 

STOCK IN TRADE. 

‘What wiUpaes under a bequest of it 
1 . 424,425 
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SUBSCRIPTION OF WIT- 
NESSES. 

1. Subscription, when first required 
by the Roman law I. 4, note 

2. Not necessary to a will of per- 
sonalty - 5, note 

3. The subscription of witnesses 
need not take notice that they at- 
tested in the testator’s presence 

I. 127— -129 

4. It was adopted only to facilitate 

their recollection of the circum- 
stance - 225, note (2) 

SUBSEQUENT ACTS. 

Inconsistencybetween subsequent acts 
and a will, how far a revocation 
of a will - 1.236—240 

SUICIDE. 

1. The wills of persons committing 

suicide, how far valid by the law 
of England - 1. 34 

2. View of the Roman law relative 
to the wills of suicides 35, note 

SUITS. 

1. Consequences of the deaths of 

executors or administrators, while 
suits are pending II. 93 

2. Who are necessary parties to a 

suit - 154 — 156 

SUMMONS AND SEVERANCE. 

In what case - II. 91, 92 

SURPLUS. 

The executor’s right to the surplus, 
in what cases taken away by a le- 
gacy - II. 41, note 

SURPRISE. 

How far surprise is operative in the 
revocation of a will 1. 340—342 

SURRENDER. 

1. Surrender of copyholds to the 
use of a will, must be made with 
all due solemnities I. 42 


2. Will be supplied by equity, in 

what cases 218, 219, notes . 

3. A surrender in law, is an ademp- 
tion of a specific devise 31*3, note 

4. Of the necessity for the party’s 
having the legal estate in him, at 
the time of surrendering his copy- 
hold to the use of his will 

II. 460, 461, note 

t * 


T. 

TEARING. 

Tearing a will is a sufficient revoca- 
tionj under what circumstances 

I. 326, 327, and note 

TENANCY IN COMMON. 

1. Slight words are laid hold of by 

the courts in favour of tenancy in 
common I. 588—501 

2. But where no expressions occur 
to favour a tenancy in common, 
courts will not build the construc- 
tion on conjectural grounds, nor 
will the subject matter supply an 
argument one way or the other 

592 

TENANTS IN COMMON. 

1. Difference between tenants In 
common, and joint tenants as to 
partition . 1. 300 , note 

TENANCY FROM YEAR TO 
YEAR. 

1. Tenancy from year to year de- 
visable and transmissible I. 319 

2. And the good will, or tenant 

right, which accompanies will 
pass with it . 

’ TENURES. . 

1. Military tenures, when abolished 

2. Copyhold tenures remain 1 ^* 

fected by the statute 12 Gat. 2. c . 
24 - - ' M 


» 
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, TERMS OF YEARS. 

1. Terms of years will pass by a will 

unattested - 1. 81 

2. But they cannot be created by 

a will unattested ibid, note 

8. Terms attendant upon the inheri- 
tance, within the statute of frauds 
81—88 

4. A devise of terms of years with- 
in the statute of mortmain 195 

TESTAMENT. 

1. Definition of a testament 

I. 134, note (3) 

2. Determinations of the ecclesiasti- 
cal courts - 172 — 175 

3. On what principles the ecclesias- 

tical courts act, in receiving or re- 
jecting informal papers as testa- 
mentary 176 — 179 

See Will. 

TESTAMENTARY CAPACITY. 

At what age the testamentary capa- 
city takes place - I. 25 

TESTAMENTI FACTIO. 

1. Nature of the testamenti factio 
of the Roman jurisprudence 

I. 2, note 

2. Testamentum calatis comitiis 

3, note 

3. Testamentum per ass et libram 

ibid, 4, note 

4. Legata et fidei commissa 

8, 9, note 

* 5. Donatio morti9 causa 10, note 

TESTATOR. 

1. Who may be a testator or, testa- 
trix - 1. 25 

2. A woman, .whose husband is ba- 
nished for life - ibid 

3. Married women in what cases 

- 26, 27 

4. Persons of non-sane memory may 

not be - 28 — 32 

5; Nor persons under fraud or du- 

6. Nor infants • ibid 

' 7 . Nor persons attainted of treason 

34 


8. Nor convicted felons ibid 

9. Nor suicides - ibid 

10. Nor alien enemies, except by the 

king’s licence - 35 

11. Nor outlaws - ibid 

12. Must be actually seised at the 
time of making his will, and con- 
tinue so at the time of his death 

259, 260 

TITHES. 

Tithes, if set out, pass, to the execu- 
tor - - II. 84 

TOLLS. 

1. Devise of tolls must* be by will 
attested by three witnesses I. 80 

2. Devise of money secured on tolls, 
within the statute of mortmain 

195 

TRADE OF TESTATOR. 

The consequences of carrying on 
testator’s trade by an executor 

II. 82 

TREASON 

Disqualifies for being a witness 

I. 130, 131 

TREES. 

Trees will not pass by a will not duly 
attested, being part of the free- 
hold, till they are actually severed 

I. 89 

TRUST. 

1. A mere trust estate descending is 
assets - 218, note 

* 2. Difference between an eqjiity of 
redemption, and a mere trust 

297, note 

3. Distinction between executed and 

executory trusts 578 — 581 

4. Opinions of Mr. Fearne, and ju- 
dicial declarations of Lords Thur- 
low and Eldon on this topic 

582 

TRUSTEES. 

1. Change of trustees, not a revoca- 
tion of a will - 275 

2. By a devise to trustees for pur* 
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poses which require the fee, the 
fee passes without words of limi- 
tation - - 495 

3. Where trustees for sale are also 

made executors II. 233, note 

4. Of the rule where they become 

purchasers 236, note 

5. Where none appointed, the hus- 
band is a trustee for the wife 

237, note (6) 

6. Trustee of stock cannot transfer 

without a power ibid, note (5) 

7. Trustee improperly withholding 
his consent to a marriage, equity 
will supply his consent 245, note 

See Money, 7. 
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appoint, and die without a new 
will, it is a revocation 252 


W. 

WASTE. 

Consequence 1 of wasting testator’s 
assets - II. 149 

WIDOW. 

1. Widow’s chamber, what II. 132 

2. Widow’s share in the distribution 
of testator’s effects, under the cus- 
toms of York and London 

139—141 

WIFE. 

See Married Women. 


UNCERTAINTY. 

Uncertainty in the case of two in- 
consistent wills, vitiates both 

I. 239 

And see Ambiguity. 

UNCLES AND AUNTS. 

Their share in the distribution of an 
intestate’s effects II. 131, 143 

UNDERTAKINGS OF EXECU- 
TORS AND ADMINISTRA- 
TORS. 

See Executors. 

USES. 

1. The difference between a convey- 

ance to uses and a will, in respect 
to the legality of reserving a power 
of future disposition 1. 67 

2. Resemblance between a convey- 
ance to uses, and a will 264, note 

3. Devise of lands to be sold, and 

the money to be applied to chari- 
table uses, within the statutes of 
mortmain - 194 

4. If testator, after making his will, 
levy a fine to such uses as he shall 


I. Of the Progress of the Laz$. 

I. 1 

1. The ancient law ibid. 2 

2. Testamenti factio among the 

Romans 2, note 

3. Successions to property, how 

regulated prior to the law of 
the twelve tables 3, note 

4. Testamentum per aes et li- 

bram, what 3, 4, note 

5. Other forms successively 

adopted 4, 5, note 

6. Law relative to wills among 

the Anglo-Saxons 3, 4, 5 

7. Testament of moveables, 
how far permitted by the an- 
cient law of England 5, 6 

8. Gavelkind, whether devis- 
able by custom 5 , note 

9. Restraints upon the testa- 
mentary power, by the cus- 
toms of York and London 

A . 6, note 

10. Ancient common law of 

England, relative to the divi- 
sion of property 7 

11. Power of bequeathing le- 
gacies m the different stages 
of the Roman law: 7, 8, note 
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12. Legata at fidei coramisst, 
nature of 8, 9, note 

IS. Donatio mortis causa 

note 

14. Disposal of land by will 
under the feudal systfem 

8 — 14 

15. Operation of the statutes 
27 H. 8. c. 10, and 12 Car. 

2. c. 24, upon the feudal law 
as to bequeathing lands 

14, 15, 16 

16. Loose construction of the 
statutes of wills 16 — 19 

17. Restraints imposed on them 

by s. 5 and 6, of the statute 
of frauds - 20 

18. What operation a will has 

in reference to the time of 
making it 263, note 

19. Resemblance between wills, 
and conveyances to uses 

264, note 

20. May be written on any ma- 
terial, or in any language 

25, note 

II. Capacity of making Wills 25 

1. At what age it takes place 

ibid 

2. Of married women ibid, 26 

3. In what manner their testa- 

mentary dispositions take ef- 
fect 26, 27, 345, note 

4 . Ideots cannot make a will 

28 

5. Nor a person deprived of his 
faculties by extreme age 

ibid, and 29, 30, 31, notes 

6. Or by intoxication 28 

7. Nor a lunatic 29 — 33 

8. Nor infants 33 

9. Fraud or duress vitiates a 

will - ibid 

10. So does conjietion or at- 
tainder - 34 

11. And suicide, by the law of 
England, though not by that 
of Rome ibid, and note 

12. Alien enemies, in what case 

incapacitated 35 

13; And outlaws, as to personal 
property - ibid 

14. The exigence of disability 


at the inception of a will vi- 
tiates it - 33, 34 

III. Estates by custom , how dis- 
posable by will . 36 

1. Copyholds not included in 

the statutes of wills or of 
frauds - 36, 37 

2. Nor trusts of copyholds 

38—40 

3. Attested will of copyhold 

revocable by an unattested 
will - Ibid 

4. If any mode of execution 
be prescribed with respect to 
copyhold, it must blS observed 

42 

5. How far such a will^ though 

it operates as an appoint- 
ment, partakes of the quali- 
ties of a will 42 

6. A will, disposing of the 

equitable estate in customary 
freeholds, must be executed 
according to the statute of 
frauds ibid, 43, 44 

7. Secus where there is a custom 

for surrendering these equi- 
table estates to the uses of a 
will - 44 

8. All equitable estates of free- 
hold must be devised by a 
will, executed and attested 
according to the statute 45 

9. Wills of land, devisable by 

custom, must be in writing, 
by the express direction of 
the statute - ibid 

10. Lands, purchased after the 
will, do not pass by it 260 

11. Estates pur auter vie, de- 
visable by will 4Q— 48 

12. Contingent and executory 
interests are devisable 

260, note 

13. But. not a right of entry, 
unless in what case 261, 262 

IV. Powers of appointment to be 
executed by a wul 

1. Powers to be executed 
generally by will, without 
any directions as to the mode 
in which such will is to be 
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executed, must be executed 
by a will attested according I 
to the statute of frauds 60 

2. And the same doctrine holds 

as to trust estates 61 

3. But if such power extend to 
personal, as well as to real 
estate, and the will be un- 
executed to pass real, it may 
nevertheless be effectual to, 
pass personal estate 

ibid, 62 — 64 

4. A man cannot by will re- 
serve a power of disposing 
of real estate, by a future un- 
attested will or codicil 65 

5* If* an instrument be not in- 
tended to have effect till the 
death of the party, it is tes- 
tamentary in its operation 
and quality, whatever may be 
its form - 66 

6- Difference ^between a con- 
veyance to uses, and a will, 
in respect to the legality of 
reserving a power of future 
disposition - 67 

7. Every paper, to which a will, 
duly attested, refers, if it 
comprise a disposition of real 
property, to be effectual as a 
testamentary paper, must be 
cither incorporated originally 
into the will, or be executed 
according to the statute 68 

8 . And such paper, to s be so in- 

corporated, must be distinct- 
ly referred to, and described 
ill the will ^ ibid 

9. An appointment by will 
works by the will, according 
to the nature and qualities of 
such an instrument 343 

10. So in respect to a will of * 
copyhold, though not pro- 
perly the act by which the 
estate is transferred 

343, 314—340 

V. 0/ wills creating , or affecting in- 
terests in or out of lands . 

1. By a will duly executed, 
^charging lands generally with 
legacies, a testator enables 
himself to lay any number of 
VOL. II- 2 
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additional legacies on the 
land, by a subsequent testa- 
mentary disposition, unexe- 
cuted - 

2. A direction by will to sell 

lands for certain purposes, 
does not so ultimately change 
the character of the property, 
as that the surplus, after the 
particular objects are satis- 
fied, may pass by an unat- 

tested codicil 73 

3. To effect this absolute con- 
version, a clear intention 
ought to be demonstrated ibid 

4» Devise of a rent out of land 
must be by # will, attested by 

three witnesses 79 

5. So must a devise of tolls, na- 
vigation shares, commons, 
profits of a stallage, petty 
customs, market, fair, piscary 

80 

6. What things annexed to the 

freehold, will pp.ss by will 
unattested - 88 

Trees will not 89 

Nor grass and herbage 90 
Nor heir-looms 91, 92 
But growing corn will, in 
what cases 89, 90, note 

7. Mortgages, in equitable- Con- 
sideration, are not within the 
clauses respecting wills, in 
the statute of frauds 92 — 96 

8. But this equitable consi- 
deration of a mortgage, as 
personal estate, is not per- 
mitted to narrow the effect 
of the statute of mortmain 

96, note 

9. But if, in such unexecuted 
will, there is a legacy to the 
heir, upon condition that he 
did not dispute the will, he is 
put to his election 99 — 105 

VI. Of the publication of wills, tes- 
tator’s signature, and the sub- 
scription of 4he witnesses • 

1. What is a sufficient signing 

106 

2. Whether sealing is signing 

100 

3. Whether making a marl, 
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testator is unable to 
write, is a sufficient signing 
or subscribing j 12, 1 13 

4 . It is sufficient, if witnesses 
attest^ upon the testator’s 
acknowledgment of his sig- 
nature, without seeing him 
actually sign 114—119 

5. Stamping equivalent to seal- 
ing - 114, note 

0. Formality of publication con- 
sidered - 120 

7. What is now requisite to 
constitute publication 

121 , 122 

8 . Not necessary that testator 
should declare to the wit- 

' nesses the nature of the in- 
strument to be signed 

24, 25, note (*) 

9. Wills interrupted aud re- 
sumed - 123 

10. Though a will be proceeded 

in at different times, and of- 
ten suspended and resumed, 
it will need only one execu- 
tion - ibid 

11. Secus, where a will is writ- 

ten on different pieces of pa- 
per 124 — 126, and nnles 

12. Difference bet ween a writing 

in continuation of a will for- 
merly begun, and a re-pub- 
lication - 127 

13. Qualifications of witnesses 

130- — 142 

14. Sufficient if testator might 

See the witnesses to his will, 
whether he did actually see 
them or not 1 43 

15. Testator must not only be 

corporally present; he must 
also possess his faculties so as 
to have a mental knowledge 
of the fact 147 

16. Attestation may be sub- 

scribed by witnesses at dif- 
ferent times 150 

17. Attestation provable in com- 

mon law cqprts, by one sub- 
scribing witness 157 ' 

18. And if all the witnesses 
deny their hand-writing, still 
the devisee may go into cir- 
cumstances to prove the due 
execution of the will ibid, 158 


Iff. Distinction between wills 
and deeds, on the question 
whether the evidence of sub- 
scribing witnesses can be re- 
ceived against their own at- 
testation - 162 

20. Attestation of will of lands, 
how proved in courts of equity 

163—167 

21. Wills of personalty, how 

proved in the common and 
solemh forms 169, 170 

22. On what principle the courts 

act, in receiving or rejecting 
informal papers, as testament- 
ary 176, 177—179 

VII. Nuncupative wills 

1. Provisions of the statutes re- 
lative to nuncupative wills 

179, 180 

Probate of 180 

Evidence of 181 

Not provable before pro- 
bate - 182 

2. Whether a written will can 

be altered by a nuncupative 
one - 183, 184 

VIII. Wills of soldiers and seamen 

185 

IX. Of guardians by will 

1. Guardians may be appointed 

by will - 210 

2. Probate not necessary to the 
validity of such appointment 

211 

3. Will duly executed will re- 
voke an appointment of guar- 
dians made by deed 21 1 

4. Powers and remedies of guar- 
dians by will 212, 213 

X. Provisions and constructions of 
the statute of fraudulent devises 

214—220 

And see Fraudulent Devises. 

XI. Revocation of wills 

See Title Revocations. 

XII. Republication. 

See Title Republication* 
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WITNESSES. 

See Qualification aw Will, VI. 
WORDS AND PHRASES. 

1. Who in equity are considered as 
4 younger children* 

II. 455, 456, note 

2. c Natural children,’ under what 

words intitled - 403 

3. 4 Child,’ 4 son,’ 4 issue,’ prima fa- 
cie, mean legitimate 504, 511 

4. Effect of the word 4 survivor,’ 

added to words creating a tenancy 
in common - 490 

5. General rules of construction 

* 562 — 566, notes 

I. Import of words and phrases as to 
moveable things I. 414 

1. 4 Goods and chattels,’ what 
they comprehend 414, 415 

2. Bonds and choses in action, 
haying no locality, do not 
pass by a bequest of property 
in a particular place 415 

3 . Bank note, whether a chose 

in action - 416 

4. Bequest of goods in a house 

ibid 

5. What passes when a bequest 

is of a collective and 11 ac- 
tuating body 417 

6. Goods on board a ship 418 

7. Household furniture and 

plate, &c. 418 — 420 

8. Linen, china, and pictures 

421 

9. Books, globes, and mathe- 

* matical instruments 421 

10. Medals, coins, jewels, or- 
naments of the person, &c. 

422 

11. Live and dead stock 423 

12. Farming stock ibid 

13. Stock in trade 424 

14. Stock in the public funds 

425 

15. A bequest of so much stock 
is a general legacy, unless 
there be some special ground 
for construing it specific 426 

2o2 


16. Where abequest of the in- 
terest and. dividends will 

' carry the stock itself 

430, 431 

17. Of qualified and temporary 

interests in chattels 432 

18. Of the dominion accom- 

panying the interest for life, 
in the personal estate 434 

19. As to consumable things 

435 

20. As to the remedies for pre- 
serving the gooc^s to the per- 
sons in succession 437 — 440 

21. Difference between the be- 
quest of 4 my watch,’ and 4 a 
watch,’ where the thing is not 
found in testator’s property 

II. 456, note 

II. Construction of words and phrases 
as to immoveable things I. 440 

1. What words arc necessary to 
pass leases renewed after mak- 
ing a will 

I. 318, 319, II. 487 

2. Leaseholds are in general 

included under a devise of 
lands * 440 

3. But if the testator leave none 
but leaseholds to answer the 
disposition, they will pass . 

441 

4. If the will be ineffectual to 
pass freeholds for want of due 
execution, this will not make 
the leaseholds pfcss by a ge- 
neral devise applicable to 
freehold estate 442, note 

5. Leaseholds will pass where 

there are only such to answer 
the devise, although the de- 
vise is expressly ob the testa- 
tor’s freeholds 443 

6. And, under an express devise 

of leasehold, freehold may 
pass, if such appear to be the 
intention - 444 

7. So, by the word 4 legacy’ a 

devise of freeholds may be 
understood - ibid 

8. Whether copyhold passes by 

the general devise of lands, 
&c. - 445—449 
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9. Whether the words < lands, 
tenements, and hereditaments’ 
are alone sufficient to pass co- 
pyhold estate, without any 

. specific circumstances to in- 
dicate the intention 

449, 450 

10. What words will pass cus- 
tomary estates 451, 452 

11. Wliat words include a ma- 
nor and an advowson 453 

12. Lands include houses 454 

1 3. What passes under farm 

ibid 

1 4. Messuage, what' included 

in - 456 

15. House, what it may include 

457 

16. Of the effect of the word 

4 appurtenances’ 459 

17. By a devise of the occupa- 
tion, or of the rents and pro- 
fits, the land itself passes 

461 

JL8. By a devise of the ground 
rent, the reversion will pass 

463 

19. Effect of the word 4 pre- 
mises’ - 464 

20. Import of the w ord 4 estate’ 

465 — 468 

21. What will pass under 4 he- 
reditament'!’ 469, 470 

22. Import of the word 6 pro- 
perty’ - 470 — 472 

23. Import of the word 4 effects’ 

472—474, 481, 482 

24. Of the doctrine of constru- 


ing words as ejusdem generis 
with the accompanying words 
0 475 — 480 

25. When the whole estate 

passes 483 — 512 

26. By what words an estate 

tail passes 513 — 560 

27. By what words an estate 
for life only will pass 

561—582 

28. What words create a joint- 
tenancy,* and what a tenancy 
in common, in a will 

583—592 

WRITING. 

1 . Whether writing is essential to an 
appointment or declaration of the 
uses of a copyhold surrendered 1.41 

2. Necessary to wills of land devis- 
able by ' custom 45 


Y. 

YEAR TO YEAR. 

See Tenancy from year to year. 

YORK, (Custom of). 

1. Restraint by this custom, upon 

the testamentary power, renewed 
by statutes - I. 6, note 

2. Appointment of guardians under, 

how far affected by the 12 Car. 2. 
c. 24 - - 207 

3. Custom of, as to the distribution 
of intestate’s effects II. 135 — 1 : 8 

4. Cases upon this custom 138 
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'TO THE PRECEDENTS./ 


A. 

ACCOUNTS. 

1. Directions to trustees to keep se- 

parate accounts of the shares of 
younger children - S79 

2. Executors to make a yearly ac- 
count of the business of testator, 
directed to be carried on by them 

411 

ACCRUAL 

Proviso for, by survivorship 

5238, 3 22, 331, 334, 3G2, 381, 
413, 4*2, 423 

ACCUMULATION. 

See Trustees, Maintenance, Le- 
gacy. 

ADVANCEMENT. 

1. Directions respecting the advance- 
ment of younger children 

307, 322, 337 

Sec Maintenance. 

2. Advowson, devise of to trustees 

457 

3. After-born children, provision for 

424 

ANNUITY. 

1 . Bequest of - 389 

2. To the wife of testator 

272, 332, 377 


3. Declaration that such annuity is 

in lieu of dower - 388 

4. Proviso for the reduction of an 
annuity given to the wife of testa- 
tor on her second marriago 

377, 404 

5. To the daughter of testator (to 

be increased after the death of the 
widow) to be raised out of a term 
of years - 2G0 

G. To the brother of testator, and to 
be unalienable - 317 

7. Clause to prevent an annuitant 
from parting with an annuity 459 

8. Direction that annuities to fe- 

males shall be paid to their sepa- 
rate usd - 319 

9. Bequest to trustees of such a sum 

as will raise an annual sum for the 
payment of annuities 318 

10. Direction to trustees to pay an 

annuity in satisfaction of a yearly 
sum to the payment of which the 
testator is liable - 388 

11. Direction to trustees to receive 

an annuity during the life of a la- 
dy, varying in amount according 
to her ago and coverture, and to 
be applied during her minority for 
her maintenance, after her attain- 
ing her age of 21, to her absolute 
(and if married to her separate) 
use a 389 

12. Creation of a term of y ears for 

raising an annuity - 29Q 

ANTICIPATION. - 

Proviso that the person for whose 
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use stock is given to trustees, 
shall not anticipate the dividends 
371, 406 

APPOINTMENT. 

1. Power given to the daughter of 

the testator to appoint stock among 
her children - 362, 40S 

2. Declaration that in default of 
such appointment it shall go among 

. the children equally, with survi- 
vorship - 362 

3. Proviso that an appointment of 

part shall stand good, and that in 
case of a partial appointment those 
who are the objects of it shall not 
come in with the rest until they 
shall have so much of the unap- 
pointed residue as will make their 
shares equal - 363 

• 4 . General power of appointment, 
either by will or deed 371 

5. Appointment among children, 
under a power - 466 

APPRENTICE, 

Power for trustees to lay out a cer- 
tain sum in apprenticing certaiu 
persons 337, 368, 399 

ARMS, 

Clause binding the descendants of 
testator, and those for the time 
being entitled to his property, to 
use the arms of his family 285 

ASSIGNING. 

Proviso against assigning interest of 
stock by anticipation 407 

attestation. 

1. Form of T 479, 480 

% Of a codicil 480 


* B. 

BOND. 

1. Release of - V 4GQ 

% PeclarationXthat a bequest of 


money to grand-children is to be 
taken in satisfaction of a bond ex- 
ecuted by the testator to his daugh- 
ter's husband on her marriage ; 
with a direction to trustees to op- 
pose any claims on such bond, at 
the charges of the trust 'estate, 
and a declaration that if such claim 
shall be prosecuted, the legacy 
shall be void - 364 

t i 

BURIAL. 

Directions concerning 

257, 309, 360 


c. 

CESSER. 

Proviso for the cesser of a term of 
years - 264, 291 

CHARGING. 

1. Proviso against - 252 

2. Power of, to a life-tenant 455 

3. Words changing the whole of tes- 
tator’s with his debts, lega* 

cies, &c. f ; - 458 

CHARITABLE BEQUESTS. 

258, 274, 351—353, 435 

CHILDREN, (Younger). 

See Maintenance, Advancement, 
Portion, Trustees, Guardian, 
Education, &c. 

Proviso that children shall take th* 
shares of the respective parents 

c 364 

CODICIL, 

1. General form of - 472 

2. Another form of, revoking legacies 

473 

3. A codicil executing a power. 475 

CONTRIBUTION. 

Direction that the shares of children 
shall contribute equally towards 
the payment of certain annuities 

379 
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COPYHOLD. 

1. Devise of copyhold premises to 
follow the uses of devised free- 
hold, as nearly as the nature of -■ 

. ' the tenuie will allow 

265, 312, 395, 460 

2. Devise of copyhold to two, as te- 
nants in common • 351 

COVENANT. 

Recital of a covenant, to give or 
leave a certain sum to a married 
daughter * • 438 

CUSTOM. 

See London. 


D. 

DEBTS. 

1. Directions for the payment of 

350 

2. Power to trustees to compound 

debts - - 340 

DISTRESS. 

1. Direction that annuitants shall 
have powers of distress and entry 

390 

2. Power of, annexed to a rent 

charge - - 433 

DOWER. 

Declaration' that provision made for 
te**tator’$ widow, is in lieu of dower 
324, 360, 388 


E. 

EDUCATION. 

See Maintenance. 

1. Directions respecting the educa- 
tion of children 380,408 

2. That testator’s sons shall be edu- 
cated at one of the universities 16 


ENTRY. 

See Distress. 

EXECUTOfeS, 

1. Appointment of 397, 860 

2. Appointment of substituttobagr 

executors - 428 

3. Recital, that the testator is aft 

executor - 270 

4. Directions that all papers, &c. 

necessary to settling the testator’s 

affairs, shall be delivered to his 
executors - 369 

5. Direction to executors to pay what 

is due from the testator, as execu- 
tor of his father 272 

6. Remuneration to executors 

2t4, 31ft 


F. 

FARMING STOCK. 

Directions respecting the valuation 
and disposition of 313 

FEME COVERT. 

Will of, in execution of a power 

444 

FEME SOLE. 

Will of 446 

.FIXTURES. 

Directions that they shall go as heir 
looms - - 273 

FUNDS. 

See Stock, Trustees, 2, 4. 

FUNERAL EXPENCES. 

Directions concerning S60 } 403 

FURNITURE. 

1. Bequest of 278, 304, 369 , 386 

2. * Direction to executors to replace 

certain articles of furniture be- 
longing to testator's father, and 
told by testator * 
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G. 

GUARDIAN. 

1. Of infant-children appointed 

308, 327, 380 
% Appointment 6f wife, so long as 
she shall remain unmarried 342 
3. With au allowance for the same 
to be paid out of expectant shares 

323 


II. 

HEIR LOOMS. 

1. Fixtures to go as heir looms 273 

2. Plate, jewels, &c. to go as heir 

looms - * 305 

HOUSE. 

1. Directions to executors to finish 
alterations in the testator’s house 

305 

2. To be enjoyed by testator’s wi- 

dow, until the eldest son shall 
come of age - 305 

3. To be enjoyed by testator’s wi- 
dow for life, unless she shall pre- 
fer receiving the rents and profits 

314 

I. J, 

JEWELS. 

1. Bequest of - 464 

2. Power for those who have the use 

of them for life, to appoint them 
to their widows for their lives res- 
pectively - 465 

3. Power for trustees to have them 

reset * - ibid 

* ILLEGITIMATE SON. 

Provision for the maintenance of 

367 

INCUMBERING. 

Paoeiso against - 252 


INDEMNITY. 

See Trustees, 13. 

INSURANCE. 

1. Directions for the insurance of 

premises - 250 

2, Direction to trustees to pay pre- 
miums of insurance 254 

See Trustees, 5. • 

INTEREST. 

1. Directions that interest upon por- 

tions shall be paid until the por- 
tions are payable 337 

2. Direction that the interest of mo- 

nies to be laid out in purchasing 
real property, shall go as the rents 
of the estates would go, if pur- 
chased - - 401 

INVENTORY. 

1. Of plate, to be signed by the per- 

son entitled to enjoy the use of it 
for life - - 274 

2. Directions for an inventory of 
miscellaneous personal pioperty 

208, 304, 329 

3. Of real and personal property to 
be delivered to executors 403 

JOINTURE. 

1. Declaiation, that if the wife of 

testator shall claim her settled 
jointure, she shall not take under 
the will - - 385 

2. Provision for the jointure of a 
future wife of a younger son 293 

JOINTURING. 

1. Power of - - 302 

2. Direction that a settlement to be 
made, shall contain a power for 
the tenant for life to jointure 393 

L. 

LEASE. 

1. Authority to trustees to make 
leases - 253, 34Q, 396 
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2. Authority to trustees to renew 

leases - 339, 396, 429 

3. Direction that the person entitled 

under the will to a certain estate, 
shall grant a lease to I. S., if he 
shall request it - 312 

LEASEHOLD. 

Bequest of leasehold property upon 
trusts, to correspond as nearly as 
may be, with those declared of 
freehold property 295, 460 

LEASING. 

1. Power of - 302, 387 

2. Direction that a settlement to be 
made in pursuance of the will, 
shall contain a leasing power 

287, 393 

LEGACY. 

Direction that legacies, not become 
rested, shall be laid out in the 
funds for accumulation 3 57 

LIFE ESTATE. 

1. Devise of to widow 386 

2. Directions to executors to transfer 

specific thing*, to the enjoyment 
of which the testator was entitled 
for his life, to the persbns entitled 
to receive the same 271 

3. Power for a life tenant to charge 

an estate with portions 455 

LIMITATION. 

Sec Settlement. 

1. Creating a tenancy in common in 
tail, with cross remainders 250 

% Recital of limitations by way of 
strict settlement 268, 391 

3. Of freehold and copyhold es- 
tates to an eldest sou, and after 
his decease to such one of his sons 
as he shall appoint, and in default 
thereof, to his eldest or only son ; 
like dispositions in favour of the 
other sons of the testator, and in 
default to the eldest or only son 
of the testator’s eldest daughter, 
and in default to the eldest or only 


son of his youngest daughter, and 
in default to his right heirs 210 

4. Clause in a will, by which the 
testator limits his real estates* 
to his son for life, remainder hi 
the strict form to the sons of 
such son successively in tail male, 
remainder to his daughters in 
moieties, with survivorship for 
life, to take exclusively of their 
husbands, with remainders in tail 
to their respective children in 
succession, with cross ultimate 
remainders - 469 

LONDON (Custom or). 

1. Recital of a covenant to give or 
leave a certain sum to a married 
daughter, in lieu of all her claim 
under the custom of London 438 

2. Bequest in pursuance Ibid 

3. Proviso that legatees shall release 

all claim under the custom of Lon- 
don - - 419 


M. 

MAINTENANCE. 

1. Provision for the maintenance of 
children 239, 2 10, 262, 307, 

322, 337, 361, 380, 393, 
. 408, 422 

2. Out of legacies to which they are 

presumptively entitled, but di- 
rected to be laid out in the funds 
for accumulation 357 

3. Out of the interest of capital em- 
ployed in the testator’s business 

406, 410 

4. Provision for the maintenance of 

a grandson, until he shall come 
into possession of an estate settled 
upon him - 366 

MARRIAGE. 

See Settlement. 

1. Direction, that if a son is iu treaty 
for a suitable marriage before* he 
is of age, the trustees shall enable 
him to make a proper settlement 
™ 384 

% Direction to trustees to makefc 
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: marriage provision for a collateral 
relation - - 463 

MINOR. 

f • Proviso that if a legatee of stock 
shall be a minor at the testator’s 
death, the interest shall be applied 
to her maintenance 240 

3. The same of rents and profits 

253 

3. Directions respecting the applica- 

. tion of the rents and profits of 
certain estates, in case the persons 
next entitled under a settlement 
to be made, shall be minors 392 

MONEY. 

Direction, that money, arising from 
the sale of real estates (and the 
rents thereof till sale) shall be 
considered as personal estate, sub- 
ject to the dispositions made by 

the will 234, 278, 315 

MORTGAGFS. 

1 . Direction to trustees to discharge 

mortgages - 294 

2. Devise of mortgage estates to 

trustees to get in the mortgage 

debts - 342, 352 

MOURNING. 

Bequest of 274, 369, 397 


N. 

'NAME. 

Clause, binding the descendants 
of the testator, and those enjoying 
his property for the time being, to 
take his name - 285 

% Direction that a» similar clause 
shall be contained in a settlement 
directed to be made 394 

NUNCUPATIVE WILL. 

form of committing it to writing 

479 


P. 

PARTNER. 

I- Direction, that each son of tes*. 


tator, attaining the age of 21 
years, shall be admitted a partner 
in the testator’s business, to be 
carried on by his executors, if he 
shall chuse - 413 

2. Proviso, empowering the trustees 
to remove any son whose conduct 
is improper - 414 

PERSONAL ESTATE. 

See Trustees, 2, 3*, 4, 11. 

1. Short will of - 447 

2. Provision for the deficiency of 
personal estate, by a term of years 

260 — 291 

3. And by monies arising from the 

sale of real estates 277 

4. Bequest of miscellaneous person- 
al property, jewels, plate, linen, 
china, pictures, &c. &c. 328—436 

PICTURES. 

Bequest of - 253 

PLATE. 

1. Bequest of to widow for her life 

273 

2. Direction that plate shall go as an 

heir loom - 305 

PORTIONS. 

See Shares, Interest, Trustees, 6. 

1. Directions for raising portions for 
grandchildren, to vary with their 
number, and become vested as 
they shall attain their respective 
ages of 21 - 261 

•2. Provision for the payment of ad- 
ditional portions 293 

3. Power for eldest son to raise por- 

tions for younger children,, and 
the like power (with restrictions) 
for a younger son 300 

4. Direction, that if default shall be 

made by the son in payment of 
portions directed, the trustees shall 
supply the deficiency by mortgage, 
sale, &c. - 336 

5. Direction to trustees to raise a 

certain sum for children’s portions 
(except eldest son) 330 

6. Direction that a part of the por- 

tions shall be applied, if neces- 
sary, for advancement 337 
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7. Direction that the portions of 
daughters shall be paid to them 
for their separate use, and shall 
not be charged or incumbered by 
them - - 338 

3. Power in a will for life tenant to 
charge an estate for portions 455 

POWER. 

See Appointment. 

1. Recital and execution of a power 
contained in a settlement 

315, 444 

2. The same by a codicil 473 

3. Execution of a power of distri- 

bution among testator’s children, 
contained in the will of the testa- 
tor’s brother - 443 

4. Appointment among children un- 
der a power - 466 

$. To wife of testator, to dispose by 
will of a sum of money, to be paid 
to her out of the residue of the 
personal estate, to be reduced to a 
less sum upon her marrying again 

405 

6. Will of a married woman by vir- 
tue of a power - 444 

7. Power for a life tenant to charge 

455 

PRISONERS. 

Bequest of sum of money to be 
applied in releasing poor prisoners 

471 

PROFITS. 

See Real Estate. 

Directions concerning the profits of 
a* business to be carried on by 
trustees * 412, 415 

PROTESTANT DISSENTERS. 

Bequest to trustees, for the benefit 
of a society of Protestant dissen- 
ters * - 43$ 

R, 

REAL ESTATE, 

. 

See Thustiiw, 1, 3, $, 11. 


1. Devise of rad estate to trustees, 
to sell and convert into money 

33ft 

2. Direction that monies arising 
from such sale shall be considered 
as personal estate 3$4, 3 77, 315 

3. Rents and profits of real estate to 

be considered personal property 
until the sale - 234 

RECEIPTS. 

* 

1. Declaration that the receipts of 
trustees shall be sufficient dis- 
charges to purchasers, &c. 

263*277, 315 

2. The same of receipts of annui- 
tants to trustees 441 

RECEIVER. 

Provision for the appointment and 
salary of - 203, 395 

RECITAL. 

1. Of a marriage settlement * 

267, 315 

2. Of a will - 268 

3. Of limitations by way of strict 

settlement - 268 

4. Of dispositions of personalty by 

a will - - 269 

5. That testator is an executor, and 

indebted to the estate of his testa* 
tor - * 270 

REMAINDER. 

See Limitation, Devi??. 

RENEWALS. 

See Trustees, 5. 

Of leases, provision for the paymebt 
of, by a term of years 29JJ 

RENTS. 

Of real estates (directed to be sold) 
to be considered as the income of 
personal estate, until sale 234 
J , 0 , 

RENT CHARGE. 

Devil, of a rent charge 433, 434 
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REPAIR. 

Directions for the repair of premises 
250, 263, 337 

RESIDUE. 

See Personal Estate, Trustees, 3, 

11 . 

Proviso, that if a sum, directed to 
be raised for a particular purpose, 
should not be required, it shall 
sink into the residue 369 

REVOCATION 

Of all former wills r 328 


S. 

SALE. 

See Trustees, 

SEA. 

Preamble of a will of a person going 
to sea - . 472 

SECURITIES. 

Power for trustees to vary 

237, 275, 32 5, 371 

SEPARATE USE. 

1. Direction that monies shall be 

paid to a woman for her separate 
use ^ 237, 252, 3 1C, 324 

2. The same of an annuity 

319, 332, 378 

3* The same of portions to daugh- 
ters - - 338 

SERVANTS. 

^Bequest of wages to 397 

SETTLEMENT. 

1. Regular settlement on the family 

of a testator No. 6. 300 

2. A will, in execution of previous 

settlements No. 4. 267 

3. Execution of a power contained 

K in a settlement by a codicil ; 473 


4. A will, containing directions for a 
family settlement No. 13. 386 

5. Recital* of a marriage settlement 

267 

6. Limitations in strict settlement 

300 

7. The same recited 2G8 

SHARES. 

See Portions.. 

1. Direction to trustees to transfer 

stock among children in equal 
shares - - 233 

2. Direction that the shares of chihh* 

ren shall conti “ lutein equal pro- 
portions to the payment of an an- 
nuity - - 379 

3. Of children to become vested at 

21, or marriage >. 238 

4. Trustees to keep separate accounts 

of children’s shares 379 

5. To be paid to sons on their coming 
of age, oil their giving security for 
the payment of certain annuities 

381 

SHIFTING. 

Proviso for the shifting of estates ou 
certain contingencies 347 

STOCK. 

See Trustee. 

Direction* that if a certain stock shall 
be paid off, the money shall be laid 
out iu other securities 442 

SURVIVORSHIP. 

See Accruer. 


T. 

TENANCY IN COMNON. 

1. Limitation creating a tenancy in 
Common, with cross remainders 

250 

2. Direction that trustees shall be 
possessed of stock in trust for 
sons us tenants in common 422 
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TERM OF YEARS. 

1; Creation of - 259 

2. To raise an annuity - 290 

3. In aid of personal estate 259 

4 . Proviso for the cesser of 

264, 291 

5 . Devise of real estates to two sets 

of trustees, for two successive 
terms of years - 279 

TOMB. 

Provision for keeping in repair 442 
TRADE. 

direction that the testator’s trade 
shall be carried on by his execu- 
tors # - - 410 

TRUSTS. 

\. Direction to executors to perform 
trusts vested in the testator 

2. For unborn children with execu- J 
tory trusts over, upon their dying 
before 21 - - 345 

TRUST ESTATES. 

Devise of a testator’s trust estates 
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affecting the same 342, 352 

TRUSTEES. 

]. Devise of real estate to trustees 
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448 

7. General devise of residue 

351, 427 


57 * 

8- Direction to trustees to invest 
monies arising from certain sales 
in the funds, to accumulate until 
the youngest son shall be of age 
255, 385 

9. To invest monies for accumula- 
tion - 275, 337 

10. To invest the profits of testator’a 
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sons - 412 
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18. To manage a business 410, 42 
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premises - §50, 263, 337 

20. To manage an estate until' the 

person entitled to it shall come of 
age - - 436 

21. To discharge mortgages 294 

22. To sell off for the benefit of the 

estate - - 383 

23. Power to make leases 

253, 278, 326, 340 

24. Direction that the same power 
shall be contained in a settlement 
directed to be made 287, 468 

25. Power to renew leases 396, 429 
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built - 254, 305 
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20. Direction to cob vey ia strict set- 
tlement after the determination 
of certain terms of years 280 

30* Direction to trustees to raise a 
certain sum for children’s portions 
with a proviso that if all the child- 
ren shall die before the vesting of 
their shares, the money shall not 
be raised - 330 

31. Power to compound debts 340 

32* Direction to trustees to oppose 
any claims that may be made in 
respect of a bond, satisfied by a 
legacy, at the expence of the resi- 
duary estate - 365 

33* Declaration that the uses and 

estates directed to be limited (iu a 
settlement to be made to trustees 
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mainders bat to improve the estate 
for the benefit of the persons next 
entitled - 392 

34. Direction to trustees to appoint 
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to be settled - 397 
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lag before-devised estates 400 
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243, 326, 341, 3$8, 373, 401 
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rected to be made - 394 

38. Indemnity clause 

243, 30«5 327, 342, 358, 373, 
402, 437 

39. Power for trustees to vary se- 
curities 237, 275, 325, 371 

4<X Declaration that the receipts of 

' trustee©* shall be sufficient dis- 
charges 263, 277, 315, 388 
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VALUATION. . 

To be made by executors of the tes- 
tator’s property in a business to be 
carried on by them - 411 


W. 

WIDOW. 

See Dow£it, Annuity. 

1. Provision for, by monies invested 

in the funds - 306, 320 

2. By rents of premises devised to 
trustees for that purpose 316 

3. By annuity 332, 361, 377, 388 

4. To reside in the testator’s house; 

and have the use of his furniture, 
Ac. durante viduitate 406 

5. To have the testator’s house for 

her residence during the minority 
of the eldest son - 305 

6. To have the right of presentation 

to a rectory during the same pe- 
riod - - ibid 

7. To have books, furniture, &c. for 

her life. - v 329 

8. Powertfor widow to dispose by 

will of 5000/. to be paid out of 
the residue of the personal estate ; 
to be reduced to 20001. on her 
marrying again - 405 

WINES. 

Bequest of - 258, 317 

WILL. 

Recital of * 286 







